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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  ^rvice 
7  CFR  Parts  272  and  273 
[Amendment  No.  350] 

RIN  0584-AB39 

Food  Stamp  Program:  Miscellaneous 
Provisions  of  the  Foodr  Agriculture, 
Conservation,  and  Trade  Act 
Amendments  of  1991  and  Earned 
income  Tax  Credit  Amendment 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  implements  several 
legislative  provisions  from  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  Amendments  of  1991,  the  Mickey 
Leland  Childhood  Hunger  Relief  Act  of 
1993,  and  the  Food  Stamp  Program 
Improvements  Act  of  1994.  It  finalizes 
provisions  in  a  proposed  rule  published 
in  the  Federal  Register  on  November  1 , 
1993.  The  provisions  affect  (ategoricol 
eligibility  of  households  receiving 
general  assistance,  monthly  reporting 
and  retrospective  budgeting,  and  earned 
income  tax  credit  resource  exclusions. 
This  nile  also  makes  technical 
ooire^ions  to  the  Food.St3mp  Program 
regulations  concerning  waivers  of 
retrospective  budgeting  requirements, 
self-employment  income,  verification. 
State  agency  action  on  reports  and 
changes  in  reporting  and  budgeting 
status. 

DATES:  Effective  Dates:  This  rule  is 
effective  October  28, 1994,  exixjpt  tliat  7 
(TR  273.8(e)(12){i)  is  effective  January 
1, 1991;  7  CFR  273.8[e)(12)(ii)  is 
effective  September  1, 1994;  7  CFR 
273.21(b)  is  effective  March  25,  1994; 
and  the  amendments  to  7  CFR  273.2(j) 
are  effective  February  1, 1992. 

Implementation  Lkites:  The 
amendments  made  by  this  rule  niu.sl  be 


implemented  October  28, 1994,  except 
that  7  CFR  273.8(e)(12){i)  must  be 
implemented  January  1, 1991;  7  CFR 
273.8(e)(12)(ii)  must  be  implemented 
September  1, 1994;  7  CFR  273.21(b) 
must  be  implemented  March  25, 1994; 
and  the  amendments  to  7  CFR  273.2(j) 
must  be  implemented  February  1, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 

Judith  M.  Seymour,  Supervisor, 

Eligibility  and  Certification  Regulations 
Section,  Certification  Policy  Branch, 
Program  Development  Division,  Food 
Stamp  Program,  Food  and  Nutrition 
Service,  USDA,  3101  Park  Center  Drive, 
Alexandria,  Virginia  22302  or  by 
telephone  at  (703)  305-2496. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  state  or  local  laws,  regalations,  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
"Effective  Date”  paragraph  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions  all 
applicable  admini.strative  procedures 
must  be  exhausted.  In  the  E'ood  Stamp 
Program  the  administrative  procedures 
are  as  follows:  (1)  for  prc^ram  benefit 
recipients — state  administrative 
.  procedures  issued  pursuant  to  7  U.S.C. 
.s2020(e)|10)  and  7  CFR  273.15;  (2)  for 
State  agencies — administrative 
procedures  issued  pursuant  to  7  U.S.C. 
S2023  set  out  at  7  CFR  276.7  (for  rules 
related  to  non-quality  control  (QC) 
liabilities)  or  part  284  (for  ndes  related 
to  QC  liabilities);  (3)  for  retailers  and 
whoIe.salers — administrative  procedures 
issued  pursuant  to  7  U.S.C.  s2023  set 
out  at  7  CFR  278.8. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistarwe  under  No.  10.551.  For  the 


reasons  set  forth  in  the  final  rule  and 
related  Notice(s)  to  7  CFR  part  3105, 
subpart  V  (48  FR  29115;  June  24, 1983; 
or  48  FR  54317,  Decemter  1, 1983,  as 
appropriate),  this  Program  is  excluded 
from  the  scope  of  Executive  Order 
12372  which  requires  inteigovenimental 
consultation  with  State  and  local 
officials. 

Regulatory  Flexibility  Act 

This  final  rule  has  also  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 

L.  96-354, 94  Stat.  1164,  September  19, 
1980).  Ellen  Haas,  Assistant  Secretary 
for  Food  and  Consumer  Services,  has 
certified  that  this  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  changes  would  affect  food  stamp 
applicants  and  recipients  and  State  and 
local  agencies  which  administer  the 
Food  Stamp  Program. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3507), 
the  reporting  and  recordkeeping . 
requiremmits  associated  with  monthly 
reporting  and  retrospective  budgeting 
(MRRB)  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  OMB  No.  0584-0064.  The 
provisions  in  this  final  rule  are  related 
to  certification  and  MRRB,  but  they  do 
not  impose  additional  reporting  or 
recordkeeping  requirements. 

Public  Comment 

The  amendment  to  7  CFR  273.21(b) 
discussed  in  this  rule  is  being  adopted 
as  a  final  rule  without  prior  notice  and 
comment.  This  provision  of  the  Food 
Stamp  Program  regulations  responds  to 
the  direction  of  Congress  in  Section 
lO-Ua)  of  the  Food  Stamp  Program 
Improvements  Act  of  1994  (Pub.  L.  1(K1- 
225),  7  U.S.C  2015(c)(1),  prohibiting 
State  agencies  from  requiring  monthly 
reporting  for  households  residing  on 
Indian  reservations  unless  such  a 
requirement  was  in  existence  on  Man:h 
25, 1994,  the  date  Pub.  L.  103-225  was 
enacted.  Because  of  the 
nondiscretionary  nature  of  Section 
lOlla)  of  Pub.  L.  103-225,  Ellen  Haas, 
Assistant  Secretary  for  Food  and 
Consumer  Services,  has  determined, 
pursuant  to  5  U.S.C.  553,  that  public 
comment  on  this  provision  prior  to 
implementation  is  unnecessary  as  it 
would  serve  no  practical  purpose. 
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Background 

On  December  4, 1991,  the  Department 
published  Hnal  rulemakings  entitled 
‘‘Categorical  Eligibility  and  Application 
Provisions  of  the  Mickey  Leland 
Memorial  Domestic  Hunger  Relief  Act” 
(56  FR  63605)  and  ‘‘Monthly  Reporting 
and  Retrospective  Budgeting 
Amendments  and  Mass  Changes”  (56 
FR  63597).  These  rulemakings  made 
changes  to  Food  Stamp  Program 
requirements  concerning  categorical 
eligibility  and  monthly  reporting  and 
retrospective  budgeting  (MRRB).  On 
December  13, 1991,  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  Amendments  of  1991  (Pub.  L.  102- 
237  (105  Stat.  1818))  (FACT 
amendments)  were  enacted.  That 
legislation  required  modification  of 
provisions  implemented  in  the 
December  4, 1991,  rulemakings.  In 
addition,  various  provisions  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.  L.  101-508)  and  Section 
13913  of  the  Mickey  Leland  Childhood 
Hunger  Relief  Act,  Chapter  3.  Title  XIII 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1993,  Pub.  L.  103-66  (1993 
Leland  Act),  modified  existing  Food 
Stamp  Program  requirements 
concerning  the  treatment  of  Earned 
Income  Tax  Credits  (EITC).  Proposed 
rules  to  implement  these  legislative 
changes  were  published  at  58  FR  58458 
on  November  1, 1993  and  provided  the 
public  with  90  days  to  comment  on  the 
proposed  provisions. 

In  addition,  on  January  20, 1994,  the 
Department  held  a  public  hearing  at  the 
FNS  Headquarters  office  in  Alexandria, 
Virginia.  The  purpose  of  the  hearing 
was  to  provide  for  a  public  dialogue 
among  the  State  agencies,  advocacy 
groups,  and  other  interested  parties 
concerning  the  provisions  of  the  1993 
Leland  Act.  The  Department  received 
eight  written  comments  on  the  proposed 
provisions,  seven  from  State  agencies 
and  one  from  a  local  agency.  Two 
comments  were  received  on  the  EITC 
provision  (Section  13913  of  the  1993 
Leland  Act)  at  the  public  hearing.  The 
concerns  raised  hy  the  commenters  are 
discussed  below.  For  additional 
information  on  the  provisions  discussed 
in  this  rule,  the  reader  should  refer  to 
the  preamble  of  the  proposed  rule,  58 
FR  58458-61. 

Categorical  EiigibHity  for  Recipients  of 
Genera!  Assistance  (GAj 

Section  5(a)  of  the  Food  Stamp  Act  of 
1977,  as  amended  (the  Act),  7  U.S.C. 
2014(a),  provides  that  the  recipients  of 
certain  typ>es  of  GA  payments  are 
categorically  eligible  for  Food  Stamp 
Program  benefits.  That  is.  receipt  of  a 


payment  from  a  qualifying  program 
entitles  the  recipient  to  food  stamp 
eligibility  regardless  of  other  income  or 
resources. 

Under  current  regulations  at  7  CFR 
273.2(j)(4)(i),  a  GA  program  is 
considered  appropriate  for  categorical 
eligibility  if  it: 

1.  Has  income  and  resource  eligibility 
standards  either  separate  from  or 
included  in  the  payment  standard 
which  do  not  exceed  those  of  the  food 
stamp.  Aid  to  Families  with  Dependent 
Children  (AFDC)  or  SSI  programs: 

2.  Provides  GA  benefits  as  defined  in 
7  CFR  271.2;  and 

3.  Provides  assistance  that  is  not 
limited  to  emergency  assistance. 

Section  902  of  the  FACT  amendments 
amended  Section  5(a)  of  the  Act  to 
change  the  criteria  for  GA  programs  that 
confer  categorical  eligibility.  Section 
5(a)  now  specifies  that,  with  certain 
exceptions,  households  shall  be  eligible 
for  food  stamps  if  each  member  receives 
benefits  under  a  State  or  local  GA 
program  that  complies  with  the 
standards  established  by  the  Secretary 
for  ensuring  that  the  program  is  based 
on  income  criteria  comparable  to  or 
more  restrictive  than  those  under 
subsection  5(c)(2)  of  the  Food  Stamp 
Act  and  ‘‘not  limited  to  one-time 
emergency  payments  that  cannot  be 
provided  for  more  than  one  month.” 
Section  5(c)(2)  contains  the  gross 
income  limit  of  130  percent  of  the 
poverty  line,  as  defined  in  section 
673(2)  of  the  Community  Services  Block 
Grant  Act  (42  U.S.C.  9902(2)).  Congress 
did  not  establish  any  resource  standard 
for  GA  programs  suitable  for  conferring 
categorical  eligibility. 

The  November  1, 1993,  rulemaking 
proposed  to  amend  7  CFR  273.2(j)(4)(i) 
to  provide  that  a  GA  program  must  have 
the  following  characteristics  in  order  for 
recipients  of  the  GA  program’s  benefits 
to  be  considered  categorically  eligible 
for  food  stamp  benefits:  1)  the  program 
must  have  income  eligibility  standards 
at  least  as  restrictive  as  the  food  stamp 
gross  income  limit  specified  in  7  CFR 
273.9(a)(1):  2)  the  program  must  provide 
GA  benefits  as  they  are  defined  in  the 
regulations  at  7  CFR  271.2;  and  3)  the 
program  must  also  provide  benefits  that 
are  not  limited  to  one-time  emergency 
payments. 

The  Department  received  three 
comments  on  this  proposal,  two 
supporting  it  and  one  requesting  a 
clarification  about  the  implementation 
date  for  local  GA  programs.  The 
regulatory  provisions  concerning  GA 
categorical  eligibility  were  effective  for 
State  GA  programs  on  February  1, 1992, 
and  for  local  GA  programs  on  August  1. 
1992.  Subsequently,  Section  902  of  the 


FACT  amendments  concerning  GA 
programs  was  made  effective  for  both 
State  and  local  GA  programs  on 
February  1, 1992  by  Section  1101(d)(1) 
of  the  FACT  amendments.  Accordingly, 
the  Department  is  adopting  as  proposed 
the  modifications  to  provisions  at  7  CFR 
273.2(j)(4)(i). 

Monthly  Reporting  and  Retrospective 
Budgeting — Households  Residing  on 
Indian  Reservations 

Section  1723  of  the  1993  Leland  Act 
amended  Section  6(c)(l)(A)(i)  of  the  Act, 
7  U.S.C.  2015(c)(l)(A)(i),  to  exempt 
households  residing  on  Indian 
reservations  from  MRRB  effective 
February  1, 1992.  The  Department 
implemented  Section  1723  in  a  final 
rule  amending  7  CFR  273.21(b)(4)  on 
December  4, 1991,  56  FR  63605. 

Since  that  time,  several  pieces  of 
legislation  have  been  enacted  that  affect 
this  provision.  Implementation  of  this 
provision  was  initially  postponed  by 
Section  908  of  the  FACT  amendments 
until  April  1, 1993,  and  then  by  Public 
Law  103-11  (107  Stat  41)  until  February 
1, 1994.  In  the  November  1, 1993, 
rulemaking,  the  Department  proposed  at 
58  FR  58459  to  revise  7  CFR 
272.1(g)(121)(ii)  to  delete  the 
requirement  to  implement  7  CFR 
273.21(b)(4)  by  February  1, 1992.  Thus, 
proposed  7  CFR  272,l(g)(121)(ii) 
addressed  only  the  implementation  of 
provisions  concerning  the  design  of  the 
monthly  report  form.  A  new 
implementation  date  of  February  1, 
1994,  was  proposed  for  the  mandatory 
exclusion  of  households  residing  on 
Indian  reservations.  Following 
publication  of  the  proposed  rule. 

Section  1  of  Public  Law  103-205  was 
enacted  on  December  17, 1993,  again 
postponing  implementation  of  the 
prohibition  concerning  MRRB  on  Indian 
reservations  until  March  15, 1994.  State 
agencies  were  notified  of  this  delay 
through  an  implementing  memorandum 
dated  January  6, 1994. 

On  March  25, 1994,  the  Food  Stamp 
Program  Improvements  Act  of  1994 
(Pub.  L.  103-225  (108  Stat.  106))  was 
enacted.  Section  101(a)  of  that  law 
modified  the  prohibition  against 
monthly  reporting  for  households 
residing  on  Indian  reservations  that  had 
been  added  to  section  6(c)(1)(A)  of  the 
Act  (7  U.S.C.  2015(c)(1)),  by  Section 
1723  of  the  Leland  Act.  Section 
6(c)(l)(C)(iii)  now  directs  that  State 
agencies  which  were  not  requiring 
households  residing  on  Indian 
re.servations  to  submit  monthly  reports 
on  March  25, 1994,  are  prohibited  from 
establishing  monthly  reporting 
requirements  for  these  households. 
These  households  may  be 


Federal  Register  /  Vol.  59,  No.  166  /  Monday,  August  29,  1994  /  Rules  and  Regulations  44305 


retrospectively  budgeted.  State  agencies 
that  were  using  monthly  reporting  on 
March  25, 1994,  for  households  residing 
on  Indian  reservations  may  continue  to 
do  so  if  certain  enumerated  conditions 
are  met.  In  this  final  rule,  the 
Department  is  addressing  the 
prohibition  against  establishing  new 
monthly  reporting  for  households 
residing  on  Indian  reservations  if  no 
monthly  reporting  system  was  in  place 
on  March  25, 1994.  The  Department  is 
including  the  prohibition  in  this 
rulemaking  as  a  final  rule  without  prior 
notice  and  comment  because  it  is 
nondiscretionary  and,  therefore, 
consistent  with  5  U.S.C.  553,  prior 
notice  and  comment  would  serve  no 
practical  purpose.  The  provisions  in 
Section  101(a)  of  Pub.  L.  103-225 
dealing  with  the  one-month  grace 
period  afforded  reservation  households 
for  submitting  required  reports,  7  ll.S.C. 
2015(c)(1)(C)  (i)  and  (ii),  will  be 
addressed  in  a  future  proposed 
ndemaking. 

The  Department  rec-eived  one 
comment  in  response  to  the  November 
1, 1993,  proposed  rule  on  this  subject 
that  is  relevant  despite  the  change  in 
law  brought  about  by  Section  101(a)  of 
Pub.  L.  102-225.  The  commenter 
requested  clarification  of  what  is  meant 
by  “residing  on  an  Indian  reservation.” 
This  provision  applies  to  any  household 
residing  within  the  boundaries  of  an 
Indian  reservation.  As  defined  in 
Section  3(j)  of  the  Act  (7  U.S.C.  2012(j)), 
“reservation”  means  the  geographically 
determined  area  or  areas  over  which  a 
tribal  organization  (as  the  term  is 
defined  in  subsection  (p))  exercises 
governmental  jurisdiction.  Section  3(p) 
of  the  Act  defines  a  tribal  organization 
as  "the  recognized  governing  body  of  an 
Indian  tribe  (including  the  tribally 
rer'ognized  intertribal  organization  of 
such  tribes),  as  the  term  "Indian  tribe” 
is  defined  in  the  Indian  Self- 
Determination  Act  (25  U.S.C.  450b(b)), 
as  well  as  any  Indian  tribe,  band,  or 
community  holding  a  treaty  with  a  State 
government.” 

In  this  final  rule,  the  Department  is 
adopting  as  proposed  on  November  1 , 
1993,  the  revision  to  7  CFR 
272.1(g)(121)(ii)  to  delete  the 
requirement  to  implement  7  C!FR 
273.21|b)(4)  by  February  1, 1992.  The 
Department  is  not  adopting  the 
parenthetical  phrase  “(beginning 
February  1, 1994)”  as  proposed  in  7  CFR 
273.21(b).  In  order  to  implement  the 
prohibition  barring  a  State  agem.y  from 
establishing  monthly  reporting  on 
Indian  reservations  if  it  was  not  doing 
so  on  March  25, 1994,  the  Department 
is  revising  7  CFR  273.21(b)  to  prohibit 
establishing  after  March  25, 1994  any 


monthly  reporting  system  for 
households  residing  on  Indian 
reservations. 

Monthly  Reporting  and  Retrospective 
Budgeting — Prorating  Supplements  for 
New  Household  Members 

The  final  rulemaking,  "Monthly 
Reporting  and  Retrospective  Budgeting 
Amendments  and  Mass  Changes”  (56 
FR  63597,  December  4, 1991),  at  7  CFR 
273.21(f)(l)(iii)(D),  authoriz^  a  State 
agency,  at  its  option,  to  provide  a 
prorated  supplement  for  a  new 
household  member  in  the  month  for 
which  the  change  is  reported  for 
retrospectively  budgeted  households,  if 
the  State  agency  provided  a  prorated 
supplement  for  AFDC  The  provision 
was  effective  January  3, 1992,  and  was 
to  be  implemented  by  July  1, 1992.  This 
provision  was  a  technical  amendment 
that  allowed  State  agencies  to  treat  new 
household  members  consistent  with  its 
treatment  of  new  household  members 
for  AFDC. 

Section  910(1)  of  the  FACT 
amendments  amended  Section  9(c)(1)  of 
the  Act.  7  U.S.C  2017(c)(1).  to  prohibit 
proration  of  benefits  during  the 
certification  period  except  for  the  initial 
month.  In  a  manner  that  would  not 
conflict  with  Section  910(1),  the 
Department  wanted  to  allow  State 
agencies  the  option  to  provide  a 
supplement  for  a  new  household 
member  in  the  month  the  change  is 
reported.  Therefore,  the  Department 
proposed  on  November  1, 1993,  to 
revise  7  CFR  273.21(0(l)(iii)(D)  to  allow 
State  agendes  the  option  to  provide  a 
supplement  for  the  entire  month  for  a 
new  household  member  for  the  month 
in  which  the  change  was  reported 

The  Department  received  four 
comments  on  the  proposal,  two 
supporting  it  and  two  requesting 
clarification.  The  Department  has 
revised  the  language  of  the  proposed 
revision  of  7  CFR  273.21(f){l){iii)(D)  to 
make  it  clear  that  State  agencies  are 
being  given  an  option  to  add  a  new 
household  member  in  the  month  the 
change  is  reported  in  a  two-month 
system  (the  processing  month)  or  the 
first  day  of  the  issuance  month 
following  the  month  the  report  is 
received.  If  the  State  agency  opts  to  add 
a  new  household  member  in  the 
processing  month,  a  full  supplement  for 
that  member  shall  be  provided,  rather 
than  the  prorated  supplement  sperafied 
in  the  December  4, 1991,  rulemaking 
concerning  MRRB.  Accordingly,  with 
the  one  change  noted  above,  the 
proposed  revision  of  7  CFR 
273.21(0(1  )(iii)(D)  is  adopted  as  final. 


Earned  Income  Tax  Credits 

Section  11111(b)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA  1990)  (Pub.  L.  101-508) 
excluded  an  Earned  Income  Tax  Credit 
(EITC)  received  as  a  lump  sum  or  in 
payments  under  section  3507  of  the 
internal  Revenue  Code  from  income  and 
resource  consideration  for  the 
individual  and  his/her  spouse  for  the 
month  of  its  receipt  and  the  following 
month  for  food  stamp  and  certain 
housing  programs  purposes.  Section  402 
of  the  Hunger  Prevention  Act  of  1988 
(Pub.  L.  100-435)  amended  Section 
5(d)(l4)  of  the  Act,  7  U.S.C  2014(d)(14), 
to  exclude  ETTC  payments  from  income. 
OBRA  1990  mandated  that  the 
exclusion  of  ETTC  paymentsdrom 
resources  be  implemented  January  1, 
1991.  The  Department  proposed  in  the 
November  1, 1993,  rulemaking  to  add  a 
paragraph  (xii)  to  7  CFR  273.8(e)(ll)  to 
exclude  any  Federal  ETTC  received  as  a 
lump  sum  or  as  payments  under  section 
3507  of  the  Internal  Revenue  Code  from 
resource  consideration  for  the  month  of 
its  receipt  and  the  following  month 
beginning  January  1, 1991.  The 
Department  did  not  receive  any 
comments  on  this  proposal.  Therefore, 
the  Department  is  adopting  as  final  the 
proposal  to  exclude  from  resources  any 
Federal  EITC  for  the  month  of  its  receipt 
and  the  following  month.  However,  as 
discussed  below,  the  exclusion  will 
replace  the  provision  that  is  currently 
located  at  7  CFR  273.8(e)(12). 

Section  13913  of  the  1993  Leland  Act 
amended  Section  5(g)(3)  of  the  Food 
Stamp  Act,  7  U.S.C  2014(g)(3),  to 
extend  the  exclusion  of  any  household 
member’s  EITC  as  a  resource  for  12 
months,  if  the  household  was 
participating  at  the  time  of  the  receipt 
of  the  Eire  and  provided  the  household 
remains  on  the  program  continuously 
during  that  time.  In  accordance  with 
Section  13193  of  the  1993  Leland  Act, 
the  Departmer  t  proposed  on  November 
1, 1993,  to  modify  7  CFR 
273.8(e)(ll)(xili)  to  exclude  the  EITC 
payment  recei  l  ed  by  a  participating 
household  consistent  with  the 
conditions  of  ejxclusion  specified  in 
Section  13913  ’pf  the  1993  Leland  Act, 
beginning  .September  1, 1994.  The 
Department  al<|o  proposed  that 
continuous  paj  ticipatinn  include  breaks 
in  participatiofi  of  one  month  or  less 
due  to  administrative  reasons,  .such  as 
delayed  recertifications  or  missing  or 
late  monthly  reports,  as  recommended 
in  the  legislative  history  at  139  Cong. 
Rec.  H6032,  August  4, 1993. 

The  Department  received  five 
comments  on  this  provision.  One 
commenter  requested  the  Department  to 
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clarify  whether  the  exclusion  applied  to 
State  and  local  EITC  payments  as  well 
as  the  Federal  EITC.  Unlike  the  two- 
month  exclusion  of  the  EITC  for 
applicants  and  participants  enacted  by 
Section  11111(b)  of  OBRA  1990,  the  12- 
month  exclusion  for  participants 
provided  for  in  Section  13913  of  the 
1993  Leland  Act  is  not  restricted  to  the 
Federal  EITC.  The  proposed  regulatory 
language  has  been  revised  to  reflect  that 
the  12-month  exclusion  applies  to  any 
EITC  w'hile  the  two-month  exclusion 
applies  only  to  the  Federal  EITC.  Two 
commenters  requested  that  the 
exclusion  be  a  total  exclusion,  not 
limited  to  12  months.  As  the  law 
specifically  establishes  a  12-month 
exclusion,  the  Department  is  unable  to 
make  the  exclusion  permanent.  One 
commenter  requested  that  the 
continuous  participation  provision  be 
eliminated.  That  commenter  also 
requested  two  clarifications,  (1)  whether 
the  month  of  receipt  was  the  first  month 
of  the  exclusion  and  (2)  whether  breaks 
resulting  from  one  month  suspensions 
for  ineligibility  were  included  in  the 
administrative  reasons.  The  final 
commenter  requested  that  “continuous 
participation”  be  modified  to  allow  for 
breaks  in  participation  of  longer  than 
one  month.  For  purposes  of  this 
exclusion,  the  month  of  receipt  would 
be  the  first  month  of  the  exclusion.  As 
“continuous  participation”  is  required 
by  section  13913  of  the  Leland  Act.  that 
requirement  cannot  be  eliminated. 

House  Report  No.  103-111  (May  23. 
1993),  p.  29.  states  that  “(ilt  is  not 
intended  that  households  that  reapply 
within  one  month  of  their  termination 
from  the  program  be  denied  this 
exclusion.”  Further,  it  is  evident  that 
Congress  intended  that  the  only  time  a 
break  in  participation  would  not  result 
in  the  loss  of  the  exclusion  is  when  the 
break  is  for  administrative  reasons  and 
provided  the  household  continues  to 
meet  the  income  and  resource  eligibility 
criteria  {Congressional  Record,  H6032, 
August  4, 1993).  The  Department 
believes  the  intent  of  Congress  was  to 
continue  to  allow  the  exclusion  for 
administrative  reasons  only  and  for  one 
month  only.  Consequently,  the 
Department  is  adopting  as  proposed  the 
requirement  that  the  household 
participate  continuously  except  for 
breaks  of  one  month  or  less  resulting 
from  administrative  reasons. 

The  Department  proposed  that  the  12- 
month  EITC  exclusion  be  located  in  the 
Program  regulations  together  with  the 
two-month  EITC  exclusion  at  7  CFR 
273.8(e)(ll)(xii).  In  the  final  rule  we  are 
placing  both  EITC  exclusions  in  7  CFR 
273.8(e)(12).  The  two-month  exclusion 


is  designated  7  CFR  273.8(e)(12)(i),  and 
the  12-month  exclusion  is  at  7  CFR 
273.8(e)(12)(ii).  It  is  necessary  to 
designate  the  exclusions  separately 
because  the  two-month  exclusion  is  in 
the  Internal  Revenue  Code  while  the  12- 
month  exclusion  is  in  the  Food  Stamp 
Act,  the  two  exclusions  have  different 
implementing  dates,  and  the  two 
exclusions  affect  different  categories  of 
recipients.  Therefore,  in  this  final  rule, 
the  Department  is  removing  an  obsolete 
exclusion  and  adding  new  7  CFR 
273.8(e)(12)  (i)and  (ii). 

Miscellaneous  Technical  Changes 
Budgeting  Waivers — 7  CFR  273.21(a)(4) 

Section  273.21(a)(4)  of  the  regulations 
allows  FNS  to  approve  waivers  of  the 
Food  Stamp  Program  budgeting 
requirements  to  conform  food  stamp 
budgeting  procedures  to  AFDC’s 
budgeting  procedures.  However,  this 
section  has  not  been  updated  to 
incorporate  the  additional  households 
excluded  from  retrospective  budgeting 
that  are  listed  in  7  CFR  273.21(b).  In 
order  to  conform  7  CFR  273.21(a)(4)  to 
7  CFR  273.21(b),  the  Department 
proposed  to  revise  the  language  in  7 
CFR  273.21(a)(4)  to  prohibit  waivers 
under  7  CFR  273.21(a)(4)  for  all 
households  in  7  CFR  273.21(b).  One 
comment  was  received  supporting  the 
proposal.  We  are  adopting  the  provision 
at  7  CFR  273.21(a)(4)  as  proposed. 

Self-Employment  Income — 7  CFR 
273.21(f)(2)(i) 

The  Department  proposed  to  revise  7 
CFR  273.21(f)(2)(i)  to  require  that  self- 
employment  income  be  budgeted  such 
that  the  income  would  not  affect  more 
benefit  months  than  the  number  of 
months  over  which  it  was  prorated.  This 
proposal  would  have  corrected  an 
omission  in  the  Monthly  Reporting  and 
Retrospective  Budgeting  Amendments 
and  Mass  Changes  final  rulemaking  (56 
FR  63597)  published  December  4, 1991. 
Under  the  proposal,  prorated  self- 
employment  income  would  be  treated  in 
the  same  fashion  that  prorated  contract 
and  prorated  nonexcluded  educational 
income  is  treated.  One  comment 
opposing  the  provision  was  received. 
Dtespite  the  opposing  comment,  the 
Department  is  adopting  the  provision 
because  it  makes  the  treatment  of 
prorated  self-employment  income 
similar  to  other  prorated  income  and 
more  equitably  treats  households  with 
such  income. 

Prorated  contract  and  nonexcluded 
educational  income  are  required  to  be 
budgeted  retrospectively.  In  response  to 
a  request  from  a  State  agency,  we 
proposed  at  7  CFR  273.21(f)(2)  (i),  (ii). 


and  (iii)  to  require  that  prorated  self- 
employment,  contract,  and  nonexcluded 
educational  income  be  prospectively 
budgeted,  provided  that  the  income  not 
affect  more  benefit  months  than  the 
number  of  months  in  the  period  over 
which  it  is  prorated.  We  indicated  in  the 
November  1, 1993,  proposed  rule  that 
we  were  interested  in  hearing  from 
States  that  are  using  retrospective 
budgeting  as  to  whether  they  prefer  to 
retrospectively  or  prospectively  budget 
these  types  of  income.  The  Department 
received  eight  comments  on  this 
proposal.  Six  commenters  preferred  that 
we  continue  to  require  these  types  of 
income  to  be  retrospectively  budgeted 
because  continuous  regulatory  changes 
are  greater  problems  than  individual 
case  problems  presented  by 
retrospective  budgeting.  One  State 
agency  requested  that  we  switch  to 
prospective  budgeting  and  described 
one  particular  problem  that 
retrospective  budgeting  created.  One 
commenter  recommended  that  we  give 
State  agencies  the  option  to 
prospectively  or  retrospectively  budget 
these  types  of  income.  One  commenter 
who  preferred  to  have  the  income 
continue  to  be  retrospectively  budgeted 
requested  that  State  agencies  be  given 
the  option  to  prospectively  or 
retrospectively  budget  such  income, 
rather  than  adopt  the  proposal  to  require 
prospective  budgeting.  The  Department 
has  considered  the  comments  and  has 
decided  to  revise  the  proposed 
provision  to  permit  State  agencies  to  opt 
to  either  prospectively  or  retrospectively 
budget  such  income.  Such  option  must 
be  made  on  a  State-wide,  not  a  case-by- 
case,  basis.  The  Department  has  revised 
7  CFR  273.21(f)(2)  (i),  (ii),  and  (iii) 
accordingly  to  allow  State  agencies  to 
prorate  self-employment,  contract,  and 
nonexcluded  educational  income  either 
prospectively  or  retrospectively. 

For  consistency  with  the  prorated 
income  proposal,  the  Department 
proposed  at  7  CFR  273.21(f)(2)(iv)  that 
prorated  deductible  expenses  be 
budgeted  prospectively.  Again  for 
consistency,  the  Department  has 
changed  the  provision  at  7  CFR 
273.21(f)(2)(iv)  to  allow  State  agencies 
the  option  to  either  prospectively  or 
retrospectively  budget  prorated 
deductible  expenses.  State  agencies  may 
choose  a  different  budgeting  procedure 
for  deductions  than  income.  However, 
such  option  must  be  made  on  a  State¬ 
wide,  not  a  case-by-case,  basis. 

Verification — 7  CFR  273.21(i) 

The  Department  proposed  in  7  CFR 
273.21(i)  to  allow  State  agencies  to 
request  verification  for  any  item  on  the 
monthly  report  that  has  changed  or 
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appears  questionable.  The  Department 
also  sought  comments  on  an  alternate 
proposal  in  the  November  1, 1993 
proposed  rule.  That  proposal  would 
allow  State  agencies  to  request  that 
verification  be  submitted  with  the 
monthly  report  form  for  any  item  that 
has  changed  or  can  be  expected  to 
change  on  a  frequent  basis.  The 
Department  received  five  comments, 
tw'o  supporting  the  option  in  the  rule 
and  two  supporting  the  alternate 
proposal  in  the  preamble.  One 
commenter  supported  both  provisions 
under  the  aegis  of  increased  State 
agency  latitude.  As  there  was  no 
consensus  of  option  among  the 
commenters,  the  Department  has 
adopted  the  provision  as  proposed  in  7 
CFR  273.21(i)  to  allow  State  agencies  to 
request  verification  for  any  item  on  the 
monthly  report  that  has  changed  or 
appears  questionable. 

State  Agency  Action  on  Reports — 7  CFR 
273.2 Uj)(3) 

The  Department  proposed  to  revise 
the  first  sentence  in  7  CFR 
273.21(j)(3)(iii)  to  clarify  that  when  an 
item  is  required  to  be  verified  by  the 
State  agency  and  the  household  fails  to 
provide  that  verification,  the  actions  in 
(A)  through  (E)  will  be  taken  as 
appropriate.  One  comment  was  received 
supporting  the  proposal.  Accordingly, 
the  provision  at  7  CFR  273.21{j){3)(iiij  is 
being  adopted  as  proposed. 

Changes  in  Reporting/Budgeting 
Status— 7  CFR  273.2 l(r) 

The  current  regulatory  language  at  7 
CFR  273.21(r)(2)(i)  states  that  the  first 
month  of  prospective  budgeting  would 
be  the  first  month  that  the  household 
was  no  longer  required  to  file  a  monthly 
report.  The  Department  proposed  to 
revise  7  CFR  273.21(r)(2)(i)  to  state  that 
the  household’s  benefits  shall  be 
prospectively  budgeted  no  later  than  the 
first  issuance  month  for  which  no 
monthly  report  was  submitted.  Three 
commenters  supported  the  proposal. 
The  provision  at  7  CFR  273.21(r)(2)(i)  is 
being  adopted  as  proposed. 

Additional  Changes 
I  For  clarification,  the  Department 
proposed  to  delete  the  provision  on 
verification  from  7  CFR  273.9(d)(5)(i), 
adding  a  reference  to  7  CFR  273.2(f)(1), 
and  adding  the  verification  provisions 
for  homeless  households  to  7  CFR 
273.2(f)(1).  Two  commenters  supported 
the  proposal.  The  provisions  at  7  CFR 
273.9(d)(5)(i)  and  7  CFR  273.2(f)(1)  are 
being  adopted  as  proposed. 

The  Department  proposed  technical 
corrections  and  revisions  to  7  CFR 
272.1(g)(12l)(iii),  7  CFR  273.2(j)  and 


(j)(4)(iv)(A),  7  CFR  273.9(d)(5)(i)  and  (ii), 

7  CFR  273.9(d)(6)(i)(A)  and  (ii)(C),  7 
CFR  273.21(r)(l)(i)  and  (2)(ii),  and  7 
CFR  273.21(s).  The  Department  received 
one  comment  supporting  these  technical 
corrections  and  revisions.  The 
corrections  to  7  CFR  273.21(r)  have 
already  been  made  by  the  Federal 
Register.  We  are  adopting  the  other 
provisions  as  proposed. 

Implementation 

The  Department  did  not  receive  any 
comments  on  the  implementation 
schedule  as  proposed.  The  major 
provisions  have  implementation  dates 
required  by  law.  The  remaining  changes 
are  mostly  technical  in  nature.  The 
Department  proposed  that  those 
provisions  without  legislatively- 
mandated  effective  dates  would 
effective  and  must  be  implemented  on 
the  effective  date  of  the  final  rule. 

Accordingly,  this  action  amends  7 
CFR  272.2(g)  to  add  a  new  paragraph  to 
address  implementation  requirements 
for  this  final  action.  The  two-month 
Eire  provision  at  7  CFR  273.8(e)(12)(i) 
was  effective  and  must  be  implemented 
according  to  statute  retroactive  to 
January  1, 1991.  The  12-month  EITC 
provision  at  7  CFR  273.8(e)(12)(ii)  will 
be  effective  and  must  be  implemented 
on  September  1, 1994.  The  prohibition 
at  7  CFR  273.21(b)  against  establishing 
new  monthly  reporting  requirements  for 
households  residing  on  Indian 
reservations  if  no  monthly  reporting 
system  was  in  place  on  March  25, 1994, 
was  effective  and  should  have  been 
implemented  on  that  date.  The 
provision  in  7  CFR  273.2(j)  concerning 
categorical  eligibility  for  GA  recipients 
was  effective  and  must  be  implemented 
retroactive  to  February  1, 1992.  The 
remaining  provisions  are  effective  and 
must  be  implemented  October  28, 1994. 

State  agencies  were  required  to 
implement  certain  provisions  of  this 
final  rule  by  FNS  implementing 
memoranda  as  follows; 

1.  The  two-month  EITC  provision  at  7 
CFR  273.8(e)(12)(i)  adopts  the 
corresponding  provisions  of  the  FNS 
implementing  memorandum  dated 
February  22, 1991.  For  the  period  of 
January  1, 1991,  through  March  31, 

1991,  quality  control  reviewers  did  not 
code  errors  if  the  eligibility  worker  had 
failed  to  implement  the  EITC  resource 
exclusion  for  the  sample  month.  Quality 
control  variances  for  this  provision  were 
excluded  for  60  days  from  April  1, 1991 
in  accordance  with  7  CFR  275.12(d)(12). 

2.  The  provision  at  7  CFR  273. 2(j) 
concerning  categorical  eligibility  for  GA 
recipients  adopts  the  corre.sponding 
provisions  of  the  FNS  implementing 
memorandum  dated  December  27, 1991. 


Quality  control  variances  for  this 
provision  were  excluded  for  60  days 
from  the  required  implementation  date 
of  February  1, 1992,  in  accordance  with 
7  CFR  273.12(d)(12). 

3.  The  provision  at  7  CFR  273.21(b) 
against  establishing  new  monthly 
reporting  requirements  for  households 
residing  on  Indian  reservations  adopts 
the  corresponding  provisions  of  the  FNS 
implementing  memorandum  dated 
March  31, 1994.  Quality  control 
variances  for  this  provision  are 
excluded  for  120  days  from  the  required 
implementation  date,  in  accordance 
with  7  CFR  275.12(d)(12),  as  modified 
by  7  U.S.C.  2025(c)(3)(A). 

No  other  variance  exclusions  are 
applicable  for  these  provisions. 

Quality  control  variances  resulting 
from  implementation  of  the  remaining 
provisions  of  this  final  rule  will  be 
excluded  for  120  days  from  the  required 
implementation  date,  in  accordance 
with  7  CFR  275.12(d)(12),  as  modified 
by  7  U.S.C.  2025(c)(3)(A). 

List  of  Subjects 
7  CFR  Part  272 

Alaska,  Civil  rights.  Food  stamps. 
Grant  programs-social  programs. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  273 

Administrative  practice  and 
procedures.  Aliens,  Claims,  Food 
stamps.  Grant  programs-social 
programs.  Penalties,  Reporting  and 
recordkeeping  requirements.  Social 
security.  Students, 

Accordingly,  7  CFR  Parts  272  and  273 
are  amended  as  follows: 

1.  The  authority  citation  of  parts  272 
and  273  continues  to  read  as  follows: 

Authority:  7  U.S.C.  2011-2032 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

2.  In  §  272.1: 

a.  Paragraph  (g)(121)(ii)  is  revised. 

b.  Paragraph  (g)(121)(iii)  is  amended 
by  adding  the  word  "by”  after  the  word 
“implemented”. 

c.  A  new  paragraph  (g)(137)  is  added. 
The  revision  and  addition  read  as 
follows: 

§  272.1  General  terms  and  conditions 
***** 

(g)  Implementation.  *  *  * 

(121)  Amendment  No.  336.  *  *  * 

(ii)  The  delegation  of  the 
responsibility  for  design  of  the  monthly 
report  from  (§  273.21(h)(3)  and 
§  273.21(j)(l)(ii)  of  this  chapter)  must  be 
implemented  by  February  1, 1992. 
***** 
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(137)  Amendment  No.  350.  The 
provisions  of  Amendment  No.  350  are 
effective  and  must  be  implemented  as 
follows: 

(i)  The  provision  at  §  273.8(e)(12){i)  of 
this  chapter  is  effective  and  must  be 
implemented  according  to  statute 
retroactive  to  January  1, 1991. 

(ii)  The  provision  at  §  273.8(e)(12)(ii) 
of  this  chapter  will  be  effective  and 
must  be  implemented  on  September  1, 
1994. 

(iii)  The  provision  at  §  273.21(b)  of 
this  chapter  against  establishing  new 
monthly  reporting  requirements  for 
households  residing  on  Indian 
reservations  if  no  monthly  reporting 
system  was  in  place  on  March  25, 1994 
is  effective  and  must  be  implemented 
according  to  statute  retroactive  to  March 
25,  1994. 

(iv)  The  provision  in  §  273. 2(j)  of  this 
chapter  concerning  categorical 
eligibility  for  GA  recipients  is  effective 
and  must  be  implemented  according  to 
statute  retroactive  to  February  1, 1992. 

(v)  The  remaining  provisions  are 
effective  and  must  be  implemented 
October  28, 1994. 

PART  273-CERTIFJCATION  OF 
ELIGIBLE  HOUSEHOLDS 

3.  In  §273.2: 

a.  A  new  paragraph  (f)(l(xi)  is  added. 

b.  The  title  of  paragraph  (j)(2)  is 
revised. 

c.  Paragraph  (iK4)(i)  is  revised;  and 

d.  Paragraph  ()i(4)(iv)(A)  is  amended 
by  removing  the  word  “eligible”  and 
adding  the  word  “ineligible”  in  its 
place.  The  addition  and  revisions  read 
as  follows: 

§  273.2  Application  processing. 
***** 

(f)  Verification,  *  *  * 

{!]  Mandatory  Verification.  *  *  * 

(xi)  Shelter  costs  for  homeless 
households.  Homeless  households 
claiming  shelter  expenses  greater  than 
the  standard  estimate  of  shelter 
expenses  (as  defined  in  §  273.9(d)(5)(i)) 
must  provide  verification  of  these 
shelter  expenses.  If  a  homeless 
household  has  difficulty  in  obtaining 
traditional  types  of  verification  of 
shelter  costs,  the  caseworker  shall  use 
prudent  judgment  in  determining  if  the 
verification  obtained  is  adequate.  For 
example,  if  a  homeless  individual 
claims  to  have  incuned  shelter  costs  for 
several  nights  and  the  costs  are 
comparable  to  costs  typically  incurred 
by  homeless  people  for  shelter,  the 
casew'orker  may  decide  to  accept  this 
information  as  adequate  information 
and  not  require  forther  verification. 
***** 


())*** 

(2)  Categorically  eligible  PA  and  SSI  ' 
households.  *  *  * 

***** 

(4)  *  *  • 

(i)  Certification  of  qualifying 
programs.  Recipients  of  b^efits  from 
programs  that  meet  the  criteria  in 
paragraphs  (iU4)(i)(A)  through  (j)(4(i)(C) 
of  this  section  shall  be  considered 
categorically  eligible  to  receive  benefits 
from  the  Food  Stamp  Program.  If  a 
program  does  not  meet  all  of  these 
criteria,  the  State  agency  may  submit  a 
program  description  to  the  appropriate 
FNS  regional  office  for  a  determination. 
The  description  should  contain,  at  a 
minimum,  the  type  of  assistance 
provided,  the  income  eligibility 
standard,  and  the  period  for  which  the 
assistance  is  provided. 

(A)  The  program  must  have  income 
standards  which  do  not  exceed  the  gross 
income  eligibility  standard  in 

§  273.9(a)(1).  The  rules  of  the  GA 
program  apply  in  determining  countable 
income. 

(B)  The  program  must  provide  GA 
benefits  as  defined  in  §  271.2  of  this 
part. 

(C)  The  program  must  provide 
benefits  which  are  not  limited  to  one¬ 
time  emergency  assistance. 

***** 

4.  In  §  273.8,  paragraph  (e)(12)  is 
revised  to  read  as  follows: 

§  273.8  Resource  eligibility  standards. 
***** 

[e)  Exclusions  from  resources.*  *  * 

(12)  Earned  income  tax  credits  shall 
be  excluded  as  follows: 

(i)  A  Federal  earned  income  tax  credit 
received  either  as  a  lump  sum  or  as 
payments  under  section  3507  of  the 
Internal  Revenue  Code  for  the  month  of 
receipt  and  the  following  month  for  the 
individual  and  that  individual’s  spouse. 

(ii)  Any  Federal,  State  or  local  earned 
income  tax  credit  received  by  any 
household  member  shall  be  excluded 
for  12  months,  provided  the  household 
was  participating  in  the  Food  Stamp 
Program  at  the  time  of  receipt  of  the 
earned  income  tax  credit  and  provided 
the  household  participates  continuously 
during  that  12-monfii  period.  Breaks  in 
participation  of  one  month  or  less  due 
to  administrative  reasons,  sudi  as 
delayed  recertification  or  missing  or  late 
monthly  reports,  shall  not  be  considered 
as  nonparticipation  in  determining  the 
12-month  exclusion. 
***** 

§273J  fAmended] 

5.  In  §  273.9: 

a.  Paragrai^  IdHSKi)  is  ameirded  by 
removing  the  word  '‘calendar”  in  the 


first  sentence,  and  adding  the  words  “in 
accordance  with  §  273.2(f)(l)(xi)  of  this 
chapter”  after  the  word  “verified”  in  the 
eighth  sentence,  and  by  removing  the 
ninth  and  tenth  sentences. 

b.  The  title  of  paragraph  (d)(5)(ii)  is 
revised  to  read  “Household  shelter 
deduction”. 

c.  Paragraph  (d)(6)(i)(A)  is  amended 
by  removing  the  reference  to  “(d)(5)(iii)” 
and  adding  in  its  place  a  reference  to 
“(d)(5)(ii)(C)”. 

d.  The  fourth  sentence  of  the 
undesignated  paragraph  following 
paragraph  (d)(6)(ii)(C)  is  amended  by 
removing  the  reference  to  “(d)(5)(iii)” 
and  adding  in  its  place  a  reference  to 
“(d)(5)(ii)(C)". 

6.  In  §  273.21; 

a.  Paragraph  (a)(4)  is  revised. 

b.  Paragraph  (b)  is  revised. 

c.  Paragraph  (f)(l)(iii)(D)  is  revised,  a 
new  sentence  is  added  following  the 
first  sentence  in  paragraph  (f)(2)(i),  and 
in  paragraphs  (f)(2)(ii),  (f)(2)(iii),  and 
(f)(2)(iv)  the  words  “either  prospectively 
or”  are  added  before  the  word 
“retrospectively”. 

d.  The  second  sentence  in  paragraph 

(i)  is  revised. 

e.  The  introductory  text  of  paragraph 

(j) (3)(iii)  is  revised. 

f.  The  last  sentence  of  paragraph 
(r)(2)(i)  is  revised. 

g.  In  paragraph  (s),  the  word  “of  after 
the  word  “same”  is  removed. 

The  revisions  and  additions  read  as 
follows: 

§  273.21  Monthly  Reporting  and 
Retrospective  Budgeting  (MRRB). 

(a)  System  design.  *  •  * 

(4)  Budgeting  waivers.  FNS  may 
approve  waivers  of  the  budgeting 
requirements  of  this  section  to  conform 
to  budgeting  procedures  in  the  AFDC 
program,  except  for  households 
excluded  from  retrospective  budgeting 
under  paragraph  (b)  of  this  section. 

(b)  Includea  and  excluded 
households.  The  establishment  of  either 
a  monthly  reporting  or  retrospective 
budgeting  system  is  a  State  agency 
option.  Certain  households  are 
specifically  excluded  from  both 
monthly  reporting  and  retrospective 
budgeting.  A  household  that  is  included 
in  a  monthly  reporting  system  must  be 
retrospectively  budgeted.  Households 
not  required  to  submit  monthly  reports 
may  have  their  benefits  determined  on 
either  a  prospective  or  retrospective 
basis  at  the  State  agency’s  option,  unless 
specifically  excluded  from  retrospective 
budgeting. 

(1 1  The  following  households  are 
excluded  from  both  monthly  reporting 
and  retrospective  budgeting: 

(i)  MigTMt  or  seasonal  farmworker 
households. 
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(ii)  Households  in  which  all  members 
are  homeless  individuals. 

(iii)  Households  with  no  earned 
income  in  which  all  adult  members  are 
elderly  or  disabled 

(2)  Households  residing  on  an  Indian 
reservation  where  there  was  no  monthly 
reporting  system  in  operation  on  March 
25, 1994  are  excluded  from  monthly 
reporting.  - 
***** 

(0  Calculating  allotments  for 
households  following  the  beginning 

months — (1)  Household  composition. 

*  *  * 

(iii)  *  *  * 

(D)  The  State  agency  may  add  new 
members  to  the  household  effective 
either  the  month  the  household  reports 
the  gain  of  a  new  household  member  or 
the  first  day  of  the  issuance  month 
following  the  month  the  household 
reports  the  gain  of  a  new  member.  The 
benefits  shall  not  be  prorated. 
***** 

(2)  Income  and  deductions.  *  *  * 

(i)  *  *  *  Such  income  shall  be 

budgeted  either  prospectively  or 
retrospectively  and  shall  not  affect  more 
benefit  months  than  the  number  of 
months  in  the  period  over  which  it  is 
annualized  or  prorated.  •  •  * 
***** 

(1)  Verification.  *  •  •  The  State 
agency  may  designate  that  verification 
be  submitted  for  any  item  that  has 
changed  or  appears  questionable. 

(j)  State  agency  action  on  reports. 

*  *  * 

(3)  Incomplete  filing.  *  •  *  * 

(iii)  When  a  State  agency  requires 

verification  for  the  item  listed  and  the 
household  does  not  provide  the 
verification,  the  State  agency  shall  take 
the  following  actions: 
***** 

(r)  Procedures  for  households  that 
change  their  reporting  and  budgeting 
status.  *  *  * 

(2)  Households  which  are  no  longer 
subject  to  MRRB.  *  *  • 

(i)  Procedures  for  households  exempt 
from  MRRB.  *  *  *  The  State  agency 
shall  begin  determining  the  household’s 
benefits  prospectively  no  later  than  the 
first  issuance  month  for  which  a 
household  has  not  submitted  a  monthly 
report  for  the  budget  month. 
***** 

Dated:  August  21, 1994. 

Ellen  Haas, 

Assistant  Secretary  for  Food  and  Consumer 
Services. 

(FR  Doc.  94-21188  Filed  8-26-94;  8:45  ami 
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7  CFR  Parts  272  and  273 
[Amendment  No.  346] 

RIN  0584-AA96 

Food  Stamp  Program:  Income 
Exemption  for  Homeless  Households 
in  Transitional  Housing  Required  by 
the  Mickey  Leland  Childhood  Hunger 
Relief  Act 

AGENCY:  Food  and  Nutrition  Ser\'ice, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  finalizes  a  proposed 
rulemaking  published  on  April  11, 

1994.  It  amends  food  stamp  regulations 
to  implement  Section  13914  of  the 
Mickey  Leland  Childhood  Hunger  Relief 
Act,  which  requires  that  the  full  value 
of  any  public  or  general  assistance 
housing  payments  made  to  a  third  party 
on  behalf  of  a  household  residing  in 
transitional  housing  for  the  homeless  be 
excluded  from  the  household’s  income 
for  food  stamp  purposes. 

EFFECTIVE  DATE:  This  rule  is  effective 
September  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  M.  Seymour,  Eligibility  and 
Certification  Rulemaking  Section, 
Certification  Policy  Branch,  Program 
Development  Division,  Food  and 
Nutrition  Service,  USDA,  3101  Park 
Center  Drive,  Alexandria,  Virginia, 
22302,  (703)  305-2496. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  12866,  and  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  notice(s)  to  7  CFR  3015,  subpart 
V  (48  FR  29115,  June  24, 1983),  this 
Program  is  excluded  from  the  scope  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Regulatory  Flexibility  Act 

This  final  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601,  et  seq.).  Ellen  Haas,  the 
Assistant  Secretary  for  Food  and 
Consumer  Services,  has  certified  that 
this  final  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


State  and  local  welfare  agencies  will  be 
the  most  affected  to  the  extent  that  they 
administer  the  Program. 

Paperwork  Reduction  Act 

This  final  rule  does  not  contain 
reporting  or  recordkeeping  requirements 
subject  to  approval  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3507). 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  tc 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
“effective  date”  paragraph  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted.  In  the  Food  Stamp 
Program  the  administrative  procedures 
are  as  follows:  (1)  for  program  benefit 
recipients — State  administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2020(e)(10)  and  7  CFR  273.15;  (2)  for 
State  agencies — administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2023  set  out  at  7  CFR  276.7  (for  rules 
related  to  non-quality  control  (QC) 
liabilities);  (3)  for  program  retailers  and 
wholesalers — administrative  procedures 
issued  pursuant  to  7  U.S.C.  2023  set  out 
at  7  CFR  278.8. 

Background 

On  April  11, 1994,  the  Department 
published  a  proposed  rule  at  59  FR 
17050,  to  implement  Section  13914  of 
Chapter  3,  Title  XIII  of  the  Omnibus 
Budget  Reconciliation  Act  of  1993,  Pub. 
L.  103-66  (the  Mickey  Leland 
Childhood  Hunger  Relief  Act)  (the  1993 
Leland  Act).  Section  13914  revised 
section  5(k)(2)(F)  of  the  Food  Stamp  Act 
of  1977,  as  amended,  7  U.S.C. 
2014(k)(2)(F),  to  require  that  the  full 
amount  of  any  public  assistance/general 
assistance  (PA/GA)  housing  assistance 
payments  made  to  a  third  party  on 
behalf  of  a  household  residing  in 
transitional  housing  for  the  homeless  be 
excluded  from  a  household’s  income  for 
food  stamp  purposes. 

Comments  were  solicited  on  the 
provisions  of  the  proposed  rulemaking 
through  June  10, 1994.  This  final  action 
addresses  the  commenters’  concerns. 
Comments  which  were  unclear  or  not 
pertinent  to  this  rulemaking  are  not 
addressed  in  this  preamble.  Readers  are 
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referred  to  the  proposed  rule  for  a  more 
complete  understanding  of  this  final 
action. 

The  Department  received  2  comment 
letters  on  the  proposed  rule,  both 
supportive  of  the  proposed  provision. 

The  first  commenter  wrote  ^at  although 
the  immediate  crisis  of  homelessness  is 
lifted  when  a  household  enters  a 
transitional  housing  program,  the 
household  may  continue  to  face  the 
threat  of  homelessness  for  some  time  to 
come.  The  commenter  felt  that  it  only 
made  sense,  therefore,  to  disregard 
transitional  housing  payments  as 
income  for  food  stamp  purposes  because 
the  increased  food  stampts  which  would 
result  could  very  well  make  the 
difference  as  to  whether  or  not  a 
household  is  able  to  remain  in  its 
residence. 

The  second  commenter  supported  the 
Department’s  decision  to  use  the 
Department  of  Housing  and  Urban 
Development’s  (HUD)  current  definition 
of  transitional  housing,  established  in 
Section  1403(a)  of  the  Stewart  B. 
McKinney  Homeless  Housing 
Assistance  Amendments  Act  of  1992, 
Title  XIV  of  the  Housing  and 
Community  Development  Act  of  1992, 
Pub.  L.  102-550  (the  1992  McKinney 
Act).  42  U.S.C.  11384(b),  as  the  criteria 
for  evaluating  whether  housing 
programs  are  transitional.  In  the 
preamble  of  the  proposed  rule  (59  FR  at 
17051),  the  Department  chose  not  to 
promulgate  regulations  which  would 
further  define  the  term  “transitional 
housing.’’  The  Department  felt  that  the 
intent  of  the  1993  Leland  Act  would 
best  be  served  by  allowing  State 
agencies  to  make  case-by-case 
determinations  as  to  whether  housing 
for  homeless  households  was 
transitional  or  permanent  using  the 
1992  McKinney  Act's  definition  as  an 
evaluation  criterion.  Housing  is 
transitional  if  its  purpose  “is  to  facilitate 
the  movement  of  homeless  individuals 
and  families  to  permanent  housing 
within  24  months  or  such  longer  period 
as  the  Secretary  [of  Housing  and  Urban 
Development]  determines  necessary.” 

42  U.S.C.  11384(b).  This  definition  of 
transitional  housing  does  not  exclude 
specific  types  of  housing  and  does  not 
require  the  presence  of  cooking  facilities 
for  a  dwelling  to  be  considered 
transitional  housing. 

The  commenter  felt  that  the  breadth 
and  inclusiveness  of  the  McKinney 
Act’s  definition  of  transitional  housing 
is  the  strength  of  the  proposed  rule.  The 
commenter  wrote  that  the  definition 
“helps  each  locale  to  devise  a 
continuum  of  care  that  meets  its 
particular  needs  by  permitting  it  to  use 
the  form  of  transitional  housing  that  is 


best  suited  to  the  local  system.” 

However,  the  commenter  hoped  that  the 
Department’s  intention  to  afford  State 
agencies  latitude  in  determining 
whether  housing  is  transitional  will  not 
mean  that  local  transitional  housing 
programs  will  have  to  conform  to 
arbitrary  State  definitions  of  transitional 
housing  in  order  for  clients  to  get  all  of 
the  food  stamps  to  which  they  should  be 
entitled. 

It  is  the  Department’s  intention  that 
all  types  of  housing  meant  to  be 
transitional  should  be  considered  as 
such  for  the  purposes  of  the  exclusion 
granted  by  Section  13914  of  the  1993 
Leland  Act.  Thus,  the  Department 
encourages  State  agencies  when  * 
administering  the  exclusion  to  adopt  a 
flexible  definition  of  transitional 
housing  so  that  clients  participating  in 
local  housing  programs  meant  to  be 
transitional  will  not  be  denied  the 
exclusion. 

No  other  comments  were  received  on 
the  provision  of  the  proposed  rule. 
Therefore,  the  Department  is  adopting 
the  proposed  rule  as  final  without 
change. 

implementation 

Section  13971  of  the  1993  Leland  Act 
requires  that  the  provisions  of  this 
rulemaking  be  effective  and 
implemented  September  1, 1994.  The 
provision  must  be  implemented  for  all 
households  that  newly  apply  for 
Program  benefits  on  or  after  the  required 
implementation  date.  The  current 
caseload  shall  be  converted  to  these 
provisions  at  the  household’s  request,  at 
the  time  of  recertification,  or  when  the 
case  is  next  reviewed,  whichever  occurs 
first.  The  State  agency  must  provide 
restored  benefits  to  such  households 
back  to  the  required  implementation 
date  or  the  date  of  application 
whichever  is  later.  If  for  any  reason  a 
State  agency  fails  to  implement  on  the 
required  implementation  date,  restored 
benefits  shall  be  provided,  if 
appropriate,  back  to  the  required 
implementation  date  or  the  date  of 
application  whichever  is  later.  Any 
variances  resulting  from 
implementation  of  the  provisions  of  this 
amendment  shall  be  excluded  from 
Quality  Control  error  analysis  for  120 
days  from  this  required  implementation 
date  in  accordance  with  7  CFR 
275.12(dK2)(vii). 

List  of  Subjects 
7  CFR  Part  272 

Alaska.  Civil  Rights,  Food  Stamps, 
Grant  programs-social  programs. 
Reporting  and  recordkeeping 
requirements. 


7  CFR  Part  273 

Administrative  practice  and 
procedure.  Aliens.  Claims.  Food  stamps. 
Fraud,  Grant  programs-social  programs. 
Penalties,  Records.  Reporting  and 
recordkeeping  requirements.  Social 
security.  Students. 

Accordingly,  7  CFR  Parts  272  and  273 
are  amended  as  follows; 

1.  The  authority  citation  for  7  CFR 
Parts  272  and  273  continues  to  read  as 
follows: 

Authority;  7  U.S.C.  2011-2032. 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

2.  In  §  272.1,  paragraph  (g)(l36)  is 
added  to  read  as  follows; 

§  272.1  General  terms  and  conditions. 

*  A  Ik  *  * 

(g)  Implementation  •  *  • 

(136)  Amendment  No.  346.  The 
provision  of  Amendment  No.  346 
regarding  an  income  exclusion  for 
homeless  households  living  in 
transitional  housing  is  effective  and 
must  be  implemented  no  later  than 
September  1. 1994.  Any  variances 
resulting  from  implementation  of  the 
provisions  of  this  amendment  shall  be 
excluded  from  error  analysis  for  120 
days  from  this  required  implementation 
date  in  accordance  with  7  CFR 
275.12(d)(2)(vii).  The  provision  must  be 
implemented  for  all  households  that 
newly  apply  for  Program  benefits  on  or 
after  the  required  implementation  date. 
The  current  caseload  shall  be  converted 
to  these  provisions  at  the  household’s 
request,  at  the  time  of  recertification,  or 
when  the  case  is  next  reviewed, 
whichever  occurs  first.  The  State  agency 
must  provide  restored  benefits  to  such 
households  back  to  the  required 
implementation  date  or  the  date  of 
application  whichever  is  later.  If  for  any 
reason  a  State  agency  fails  to  implement 
on  the  required  implementation  date, 
restored  benefits  shall  be  provided,  if 
appropriate,  back  to  the  required 
implementation  date  or  the  date  of 
application,  whichever  is  later. 

PART  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

3.  In  §273.9.  paragraph  (c)(l)(ii)(D)  is 
revised  to  read  as  follows: 

§  273.9  Income  and  deductions. 
***** 

(c)  Income  exclusions.  *  *  * 

(!)•  *  * 

(ii)*  *  * 

(D)  Housing  assistance  payments 
made  to  a  third  party  on  behalf  of  a 
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household  residing  in  transitional 
housing  for  the  homeless; 

***** 

Dated;  August  2, 1994. 

Ellen  Haas, 

Assistant  Secretary  for  Food  and  Consumer 
Services. 

(FR  Doc.  94-21187  Filed  8-26-94;  8:45  am) 
BILLING  COOE  3410-30-U 


Agricultural  Marketing  Service 
7  CFR  Part  931 

[Docket  No.  FV94-931-1IFR1 

Fresh  Bartlett  Pears  Grown  in  Oregon 
and  Washington;  Expenses  and 
Assessment  Rate  for  the  1994-95 
Fiscal  Year 

AGENCY;  Agricultural  Marketing  Service, 
USD  A. 

ACTION:  interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenses  and  establishes  an 
assessment  rate  for  the  Northwest  Fresh 
Bartlett  Pear  Marketing  Committee 
(Committee)  imder  Marketing  Order  No. 
931  for  the  1994-95  fiscal  year. 
Authorization  of  this  budget  enables  the 
Committee  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  Funds  to  administer  the 
program  are  derived  fiom  assessments 
on  handlers. 

DATES:  Effective  July  1, 1994,  through 
June  30, 1995.  Comments  received  by 
September  28, 1994,  will  be  considered 
prior  to  issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456,  Room  2523-S, 
Washington,  DC  20090-6456,  or  by 
FAX;  202-720-5698.  Comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT. 

Britthany  E.  Beadle,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  96456,  Room  2523-S,  Washington, 
DC  20090-6456,  telephone;  202-720- 
5127;  or  Teresa  L.  Hutchinson, 
Northwest  Marketing  Field  Office,  Fruit 
and  Vegetable  Division,  AMS,  USDA, 
Creen-Wyatt  Federal  Building,  Room 
369, 1220  Southwest  Third  Avenue, 


Portland,  Oregon  97204,  telephone: 
503-326-2724. 

SUPPLEMENTARY  INFORMATION*.  This  rule 
is  issued  under  Marketing  Agreement 
No.  141  and  Marketing  Order  No.  931, 
both  as  amended  l7  CFR  Part  931], 
regulating  the  handling  of  fiesh  Bartlett 
pears  grown  in  Oregon  and  Washington. 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  [7  U.S.C.  601-674],  hereinafter 
referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  now  in  effect,  Bartlett 
pears  grown  in  Oregon  and  Washington 
are  subject  to  assessments.  Funds  to 
administer  the  Bartlett  pear  marketing 
order  are  derived  fi’om  such 
assessments.  It  is  intended  that  the 
assessment  rate  as  specified  herein  will 
be  applicable  to  all  assessable  pears 
during  the  1994-95  fiscal  year 
beginning  July  1, 1994,  and  ends  June 
30, 1995.  This  interim  final  rule  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c{15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 


or  disproportionately  burdened. 

Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereimder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  65  handlers 
regulated  under  the  marketing  order 
each  year  and  approximately  1,800 
producers  of  Bartlett  pears.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.601]  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  Bartlett  pear  handlers  and 
producers  in  Oregon  and  Washington 
may  be  classified  as  small  entities. 

The  budget  of  expenses  for  the  1994- 
95  fiscal  year  was  prepared  by  the 
Committee,  the  agency  responsible  for 
local  administration  of  the  marketing 
order,  and  submitted  to  the  Department 
for  approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Bartlett  pears.  They  are  familiar  with 
the  Committee’s  needs  and  with  the 
costs  for  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget.  The 
budget  was  formulated  and  discussed  in 
a  public  meeting.  Thus,  all  directly 
affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  fresh  Bartlett  pears  grown 
in  Oregon  and  Washington.  Because  that 
rate  will  be  applied  to  actual  shipments, 
it  must  be  established  at  a  rate  that  will 
provide  sufficient  income  to  pay  the 
Committee’s  expenses. 

The  Committee  met  on  June  2, 1994, 
and  unanimously  recommended  total 
expenses  of  $96,410  with  an  assessment 
rate  of  $0.02  per  standard  box  or 
equivalent  for  the  1994-95  fiscal  year. 

In  comparison,  1993-94  budgeted 
expenses  were  $112,425,  with  an 
approved  assessment  rate  of  $0,025  p>er 
standard  box  or  equivalent.  This 
represents  a  $16,0l5  decrease  in 
expenses  and  a  $0,005  decrease  in  the 
assessment  rate  from  the  amounts 
recommended  for  the  current  fiscal  year. 

The  assessment  rate,  when  applied  to 
anticipated  pear  shipments  of  2,721,886 
standard  boxes  or  equivalent,  will  yield 
$54,438  in  assessment  income. 
Assessment  income,  combined  with 
$4,000  from  other  income  sources,  and 
$37,972  fiom  the  Committee’s 
authorized  reserve,  will  be  adequate  to 
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cover  budgeted  expenses.  The 
withdrawal  of  $37,972  from  the 
Committee’s  authorized  reserve  fund 
will  result  in  no  reserve  remaining  at 
the  end  of  the  1994-95  fiscal  year. 

Major  expense  categories  for  the 
1994-95  fiscal  year  include  $42,683  for 
salaries,  $17,597  for  unshared 
contingency,  and  $4,695  in  employee 
health  benefits. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
i  basis:  (2)  the  fiscal  year  began  on  July 
1, 1994,  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
the  fiscal  year  apply  to  all  assessable 
Bartlett  pears  handled  during  the  fiscal 
year;  (3)  handlers  are  aware  of  this 
action  which  was  unanimously 
recommended  by  the  Committee  at  a 
public  meeting  and  is  similar  to  other 
budget  actions  issued  in  past  years;  and 
(4)  this  interim  final  rule  provides  a  30- 
day  comment  period,  and  all  comments 
timely  received  will  be  considered  prior 
to  finalization  of  this  action. 

List  of  Subjects  in  7  CFR  Part  931 

Marketing  agreements.  Pears, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  931  is  amended  as 
follows: 


PART  931— FRESH  BARTLETT  PEARS 
GROWN  IN  OREGON  AND 
WASHINGTON 

1.  The  authority  citation  for  7  CFR 
Part  931  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  §  931.229  is  added  to  read 
as  follows: 

Note;  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

§  931 .229  Expenses  and  assessment  rate. 

Expenses  of  $96,410  by  the  Northwest 
Fresh  Bartlett  Pear  Marketing 
Committee,  are  authorized,  and  an 
assessment  rate  of  $0.02  per  standard 
box  or  equivalent  of  assessable  pears  is 
established  for  the  fiscal  year  ending 
June  30, 1995.  Unexpended  funds  may 
be  carried  over  as  a  reserv  e. 

Eric  M.  Forman, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
IFR  E)oc.  94-21191  Filed  8-26-94;  8.45  am) 
BILLING  CODE  3410-02-P 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  201 
[Regulation  A] 

Extensions  of  Credit  by  Federal 
Reserve  Banks:  Change  in  Discount 
Rate 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule. 

SUMMARY:  The  Board  of  Governors  has 
amended  its  Regulation  A  on  Extensions 
of  Credit  by  Federal  Reserve  Banks  to 
reflect  its  approval  of  an  increase  in  the 
basic  discount  rate  at  each  Federal 
Reserve  Bank.  The  Board  acted  on 
requests  submitted  by  the  Boards  of 
Directors  of  the  twelve  Federal  Reser\’e 
Banks. 

EFFECTIVE  DATE:  These  amendments  to 
part  201  (Regulation  A)  were  effective 
August  18, 1994.  The  rate  changes  for 
adjustment  credit  were  effective  on  the 
dates  specified  in  §201.51. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  W.  Wiles,  Secretary  of  the 
Board  (202/452-3257);  for  the  hearing 
impaired  only.  Telecommunications 
Device  for  the  Deaf  (TDD)  (202/452- 
3544),  Dorothea  Thompson,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  of  sections  10(b),  13, 14, 
19,  et  al..  of  the  Federal  Reser\'e  Act,  the 
Board  has  amended  its  Regulation  A  (12 
CFR  part  201)  to  incorporate  changes  in 


discount  rates  on  Federal  Reser\'e  Bank 
extensions  of  credit.  The  discount  rales 
are  the  interest  rates  charged  to 
depository  institutions  when  they 
borrow  from  their  district  Reserve 
Banks. 

The  “basic  discount  rate”  is  a  fixed 
rate  charged  by  Reserve  Banks  for 
adjustment  credit  and,  at  the  Reserve 
Bank’s  discretion,  for  extended  credit. 

In  increasing  the  basic  discount  rate,  the 
Board  acted  on  requests  submitted  by 
the  Boards  of  Directors  of  the  Federal 
Reserve  Banks  of  Boston,  New  York, 
Richmond,  Kansas  City  and  Dallas.  The 
new  rates  were  effective  on  the  dates 
specified  below.  The  increase  was  made 
to  keep  inflationary  pressures 
contained,  and  thereby  foster 
sustainable  economic  growth. 

The  provisions  of  5  U.S.C.  553(b) 
relating  to  notice  and  public 
participation  were  not  followed  in 
connection  with  the  adoption  of  this 
amendment  because  the  Board  for  “good 
cause”  finds  that  delaying  the  change  in 
the  basic  discount  rate  in  order  to  allow 
notice  and  public  comment  on  the 
change  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  in 
maintaining  sustained,  noninflationary 
growth.' 

The  provisions  of  5  U.S.C.  553(d)  that 
prescribe  30  days’  prior  notice  of  the 
effective  date  of  a  rule  have  not  been 
followed  because  section  553(d) 
provides  that  such  prior  notice  is  not 
necessary  whenever  there  is  good  cause 
for  finding  that  such  notice  is  contrary 
to  the  public  interest.  As  previously 
stated,  the  Board  determined  that 
delaying  the  changes  in  the  basic 
discount  rate  is  contrary  to  the  public 
interest. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  the  Board  certifies  that  the 
change  in  the  basic  discount  rate  will 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities.  Although  the  change  increases 
the  rate  of  interest  charged  to  borrowers 
from  Reserve  Banks,  the  Board  believes 
that  the  higher  cost  of  funds  is 
outweighed  by  the  salutary  effect  on  the 
economy. 

List  of  Subjects  in  12  CFR  Part  201 

Banks,  banking.  Credit,  Federal 
Reserve  System. 

For  the  reasons  outlined  in  the 
preamble,  the  Board  of  Governors 
amends  12  CFR  part  201  as  follows: 


'  The  Board's  Rules  of  Procedure  provide  thai 
advance  notice  and  deferred  effective  date  will 
ordinarily  be  omitted  in  the  public  interest  for 
changes  in  discount  rates.  12  CFR  262.2(e) 
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PART  201— EXTENSIONS  Of  CREDIT 
BY  FEDERAL  RESERVE  BANKS 
(REGULATION  A) 

1.  The  authority  citation  for  12  CFR 
part  201  continues  to  read  as  follows: 

Authority:  12  U.S.C.  343  et  seq.,  347a, 
347b,  347c,  347d,  348  etseq.,  357,  374,  374a 
and  461. 

2.  Section  201.51  is  revised  to  read  as 
follows: 

§  201 .51  Adjustment  credit  for  depository 
institutions. 

The  rates  for  adjustment  credit 
provided  to  depository  institutions 
under  §  201.3(a)  are: 


Federal  reserve 
bank 

Rate 

Effective 

Boston . 

4-0 

August  16, 1994. 

New  York  . 

4.0 

August  16,  1994. 

Philade^hia  — 

4.0 

August  18, 1994. 

Cleveland . 

4.0 

August  17, 1994. 

Richmond  . . 

4.0 

August  16,  1994. 

Atlanta . 

4.0 

August  18, 1994. 

Chicago . 

4.0 

August  16, 1994. 

St.  Louis . 

4.0 

August  16,  1994. 

Minneapolis _ 

4.0 

August  18, 1994. 

Kansas  City . 

4-0 

August  16, 1994. 

Dallas . . . 

4.0 

August  16, 1994. 

San  Francisco  .. 

4-0 

August  17,  1994. 

By  order  of  the  Board  of  Governors  of 
the  Federal  Reserve  System, 

August  23, 1994, 

William  W,  Wiles, 

Secretary  of  the  Board. 

IFR  Doc.  94-21212  Filed  8-26-94;  8:45  am) 
BILLING  CODE  6210-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  946 
(Docket  No.  920383^207] 

RtN  0648-AE73 

Weather  Service  Modernization 

AGENCY:  National  Weather  Service, 
National  Oceanic  and  Atmospheric 
Administration,  Commerce. 

ACTION:  Final  rule. 

SUMMARY:  On  December  3, 1993,  the 
National  Weather  Service  (NWS) 
published  final  mles  establishing  its 
internal  process  for  certifying  that  there 
will  be  no  degradation  of  weather 
services  as  a  resuh  of  consolidating, 
automating,  or  relocating  a  field  office 
during  the  Hrst  stage  of  the 
modernization  of  the  Weather  Service. 
These  rules  defined  what  constitutes 
“consolidating”  or  “automating”  a  held 


office  in  terms  of  replacing  or  removing 
personnel  from  that  office.  Today,  NWS 
is  issuing  this  interpretative  rule  to 
amend  the  definitions  of  “automate” 
and  “consolidate”  to  clarify  that 
reductions  in  hours  of  operation  of  a 
field  office  do  not  require  certification  if 
caused  by  unplanned  decreases  in  staff 
that  are  beyond  the  control  of  the  NWS, 
such  as  employees  retiring  or  taking 
other  positions  outside  or  within  NWS. 
Similarly,  NWS  is  amending  the 
definition  of  “change  operations  at  a 
field  office”  to  clarify  that  such 
employee  actions  do  not  require 
advance  notihcatiim  to  Congress  in  the 
National  Implementation  Plan  even 
though  there  may  be  a  temporary 
reduction  in  the  staffing  level  at  affected 
offices.  Finally,  NWS  is  defining 
“unplanned  decrease  in  staff’  to  mean 
a  temporary  reduction  in  the  number  of 
employees  available  for  duty  at  a  field 
office  resulting  from  employee 
retirement,  resignation,  eidended  sick 
leave  or  emergency  leave,  or  voluntary 
acceptance  of  training  or  of  a  position 
outside  that  field  office, 

EFFECTIVE  DATE:  August  29, 1994. 

FOR  FURTHER  INfORMATTOH  CONTACr. 
Senator  Raygor,{301)  713-0391. 
SUPPLEMENTARY  INFORMATION:  On 
December  3, 1993,  the  NWS  published 
final  regulations  setting  forth  its  internal 
procedures  for  certifying  that  there 
would  be  no  d^radation  of  services  as 
a  result  of  consolidating,  automatii^,  or 
relocating  a  field  office  during  the  initial 
stage  of  modernization  (58  FR  64088). 
These  regulations  wero  based  on  the 
provisions  of  the  Werther  Service 
Modernization  Act,  title  VII  of  Public 
Uw  102-567  [15  U.S.C.  313n). 

During  the  modernization,  the  current 
field  office  structure  of  52  Weather 
Service  Forecast  Offices  and  about  200 
smaller  Weather  Service  Offices  will 
evolve  into  a  new  structure  consi^ing  of 
117  Weather  Forecast  Offices  with 
uniform  service  responsibilities  using 
more  sophisticated  technology 
including  new  radars  {WSR-88Ds)  and 
a  new  automated  surf^  observing 
system  (ASOS).  The  ability  of  the  NWS 
to  phase  down  an  old  office  will  depend 
primarily  on  when  the  office’s  radar 
responsibilities  can  be  assumed  by  one 
or  more  new  radars  and/or  when  the 
office’s  surface  lAservation 
responsibilities  ran  be  assumed  by  an 
ASOS. 

A  basic  purpose  of  the  Act  and  the 
regulatioas  is  to  ensure  that,  before 
phasing  down  an  old  office,  the  NWS 
provid^  Adequate  assuianoe  that  the 
services  prov^ed  with  the  new 
technology,  either  with  the  WSR-88Ds 
at  the  new  offices  or  with  the  ASOS 


units,  will  continue  to  be  at  least  equal 
to  existing  services.  This  assurance  is 
provided  through  a  certification  that 
there  Avill  be  no  degradation  of  service 
as  the  result  of  “consolidating”  the 
office  (if  it  is  operating  a  radar  that  will 
be  replaced  by  one  or  more  new  WSR- 
88D(s))  or  “automating”  the  office  (if  it 
takes  surface  observations  that  will  be 
replaced  by  an  ASOS). 

The  Act  defines  the  term  “automate” 
as  “replacjingl  employees  with 
automated  weather  service  equipment.” 
Section  946.2  of  the  regulations  further 
elaborates  that  an  employee  performing 
surface  observations  at  a  field  office  is 
“replaced”  when  he  or  ^e  is:  “(1) 
removed  from  the  field  office,  or  (2) 
formally  requested  to  cease  performing 
all  observational  responsibilities  at  that 
office”  after  the  office  has  installed 
automated  weather  service  observation 
equipment  and  reduced  or  eliminated 
its  surface  observation  responsibilities. 

The  Act  does  not  define  the  term 
“consolidate.”  Section  946.2  of  the 
regulations  defines  the  term  analogously 
to  the  term  “automate”  as  “removling] 
some  positions  from  a  field  office 
(without  closing  that  office)  after  those 
responsibilities  liave  been  reduced  or 
eliminated  by  the  commissioning  of  one 
or  more  NEXRADs,  the 
decommissioning  of  the  radar  operated 
by  that  office,  if  any,  and  the 
combination  of  that  office’s 
responsibilities  with  those  of  another 
field  office.” 

Implicit  in  both  definitions  and  in  the 
entire  concept  of  certification  is  the 
assumption  that  the  actions  involved  are 
subject  to  NWS  control.  However,  a 
number  of  offices  are  being  affected  by 
employee  decisions  that  are  beyond 
NWS  control:  retirements,  resignations, 
illnesses,  training  requests,  and 
acceptance  of  jobs  at  other  offices. 

In  some  cases,  an  employee  resigns  or 
voluntarily  transfers  before  the 
introduction  of  an  ASOS  unit  at  the 
relevant  office.  In  other  cases,  the 
employee  action  may  coincide  with  the 
introduction  of  the  modernized 
technology.  For  example,  at  a  typical 
five  person  WSO,  if  one  employee 
retires  and  a  second  accepts  another 
position,  it  may  be  necessary  to 
tempiorarily  reduce  the  operating  hours 
of  that  office.  If  this  reduction  occurs  at 
an  office  operating  a  radar  after  a 
replacement  WSR-88D  has  begun  to 
operate,  some  mi^  argue  that  a 
“consolidation”  has  occurred.  Similarly, 
if  the  reduetkm  occurred  after  the 
introduction  of  the  relevant  ASOS,  some 
might  argue,  incorrectly,  that  an 
“automatkm”  occurred. 

In  both  types  of  rases,  die  NWS 
responds  as  it  historically  has 
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responded:  by  operating  as  efficiently  as 
it  can  while  shorthanded  and  filling  the 
vacancy(ies)  as  quickly  as  possible.  The 
present  regulations  are  ambiguous  in 
these  cases.  The  amendments  made 
today  to  the  regulations  clarify  that 
neither  unplanned  reduction  constitutes 
a  certifiable  action. 

This  interpretative  rule  amends  the 
definitions  of  “automate”  and 
“consolidate”  to  clarify  that  reductions 
in  hours  of  operation  of  a  field  office  do 
not  require  certification  if  caused  by 
unplanned  decreases  in  staff  resulting 
from  employee  actions  beyond  the 
control  of  the  NWS,  such  as  employees 
retiring  or  taking  other  positions  outside 
or  within  NWS.  The  interpretative  rule 
adds  a  definition  for  "unplanned 
decrease  in  staff’  defining  the  term  to 
mean  a  temporary  reduction  in  the 
number  of  employees  available  for  duty 
at  a  field  office  resulting  from  employee 
retirement,  resignation,  extended  sick 
leave  or  emergency  leave,  or  voluntary 
acceptance  of  training  or  of  a  position 
outside  that  field  office. 

Finally,  the  phrase  “change 
operations  at  a  field  office”  is  amended 
to  clarify  that  such  employee  actions  do 
not  corvstitute  a  change  in  operations 
requiring  advance  notification  to 
Congress  in  the  National 
Implementation  Plan  even  though  there 
may  be  a  temporary  reduction  in  the 
staffing  level  at  the  affected  office.  The 
timing  of  such  employee  actions  simply 
precludes  such  notification. 

A.  Classification  Under  Executive 
Order  1286B 

This  interpretative  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

B.  Administrative  Procedure  Act  and 
Regulatory  Flexibility  Act 

This  interpretative  rule  makes 
clarifying  amendments  to  the 
definitions  of  several  words  and  phrases 
used  by  NWS  in  its  procedures  for 
certifying  that  “no  degradation”  of 
weather  services  to  areas  affected  by  the 
consolidation,  automation  or  relocation 
of  a  field  office  in  the  course  of 
modernizing  NWS.  Since  this  is  an 
interpretative  rule,  under  section 
553(b)(A)  of  the  Administrative 
Procedure  Act  (APA),  notice-and- 
comment  rulemaking  is  not  required. 
Accordingly,  under  section  603  of  the 
Regulatory  Flexibility  Act,  preparation 
of  a  Regulatory  Flexibility  Analysis  is 
not  required  for  this  rule.  As  an 
interpretative  rule,  under  section 
553(d)(2)  of  the  APA,  it  can  and  is  being 
made  immediately  effective. 


C.  Paperwork  Reduction  Act 

These  regulations  do  not  contain  an 
information  collection  requirement 
subject  to  the  Paperw'ork  Reduction  Act. 

D.  E.0. 12612 

The  regulations  do  not  contain 
policies  with  sufficient  Federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment  under  Executive 
Order  12612. 

E.  National  Environmental  Policy  Act 

NOAA  has  concluded  that  issuances 
of  this  interpretative  rule  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Therefore,  an 
environmental  impact  statement  is  not 
required.  A  programmatic 
Environmental  Impact  Statement  (EIS) 
regarding  NEXRAD  was  prepared  in 
November  1984,  and  an  Environmental 
Assessment  to  update  the  portion  of  the 
EIS  dealing  with  the  bioeffects  of 
NEXRAD  non-ionizing  radiation  was 
issued  in  March  1993. 

List  of  Subjects  in  15  CFR  Part  946 

Administrative  practice  and 
procedure.  National  Weather  Service, 
Weather  service  modernization. 

Dated;  August  22, 1994. 

Elbert  W.  Friday,  Jr., 

Assistant  Administrator  for  Weatlter  Services. 

Accordingly,  for  the  reasons  set  out  in 
the  preamble,  15  CFR  part  946  is 
amended  as  follows: 

PART  946— MODERNIZATION  OF  THE 
WEATHER  SERVICE 

1.  The  authority  section  for  part  946 
continues  to  read  as  follows: 

Authority:  Title  VII  of  Pub.  L.  102-567, 106 
Stat.  4303, 15  U.S.C.  313  note. 

2.  In  §  946.2,  by  revising  the 
definitions  for  “Automate  (or 
automation)”,  “Change  operations  at  a 
field  office”,  and  “Consolidate  (or 
consolidation)”,  and  by  adding  in 
alphabetical  order  a  definition  of  the 
term  “Unplanned  decreases  in  staff’  to 
read  as  follows: 

§  946.2  Definitions. 

Automate  (or  automation)  means  to 
replace  employees  performing  surface 
observations  at  a  field  office  with 
automated  weather  service  observation 
equipment.  For  the  purposes  of  this 
definition,  an  employee  performing 
surface  observations  at  a  field  office  is 
replaced  when  that  office,  after 
installing  such  equipment,  reduces  or 
eliminates  its  responsibility  for  taking 
surface  observations  and  removes  the 
employee  from  that  field  office,  or 


formally  requests  the  employee  to  cease 
performing  all  observational 
responsibilities  at  that  office.  Automate 
does  not  include  temporarily  reducing 
the  hours  of  operation  during  which  a 
field  office  is  responsible  for  surface 
gbservations  or  augmenting/backing  up 
an  ASOS  when  such  reduction  results 
from  an  unplanned  decrease  in  staff 
***** 

Change  operations  at  a  field  office 
means  to  transfer  service  responsibility, 
commission  weather  observation 
systems,  decommission  a  NWS  radar, 
move  an  entire  field  ofiice  to  a  new 
location  inside  the  local  commuting  and 
.service  area,  or  significantly  change  the 
staffing  level  of  a  field  office  except 
where  the  staffing  change  constitutes  a 
consolidation  or  automation  or  where 
there  is  an  unplanned  decrease  in  staff 
***** 

Consolidate  (or  consolidation)  mean‘s 
to  remove  some  positions  from  a  field 
office  (without  closing  that  office)  after 
those  responsibilities  have  been  reduced 
or  eliminated  by  the  commissioning  of 
one  or  more  NEXRADS,  the 
decommissioning  of  the  radar  operated 
by  that  office,  if  any,  and  the 
combination  of  that  office’s 
responsibilities  with  those  of  another 
field  office.  Consolidate  does  not 
include  temporarily  reducing  the  hours 
during  which  a  field  office  is 
responsible  for  operating  a  radar  when 
such  reduction  results  from  an 
unplanned  decrease  in  staff 
***** 

Unplanned  decrease  in  staff  means  a 
temporary  reduction  in  the  number  of 
employees  available  for  duty  at  a  field 
office  resulting  from  employee 
retirement,  resignation,  extended  sick 
leave  or  emergency  leave,  or  voluntary 
acceptance  of  training  or  of  a  position 
outside  that  field  office. 
***** 

IFR  Doc.  94-21099  Filed  8-26-94;  8:45  ami 
BILLING  CODE  351B-12-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510  and  529 

Certain  Other  Dosage  Form  New 
Animal  Drugs;  Isoflurane 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
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approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Inhalon  Pharmaceuticals,  Inc.  The 
ANADA  provides  for  the  use  of  a 
generic  isoflurane  for  induction  and 
maintenance  of  anesthesia  in  horses  and 
dogs. 

EFFECTIVE  DATE:  August  29, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  D.  Rollins,  Center  for  Veterinary 
Medicine  (HFV-110),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1612. 
SUPPLEMENTARY  INFORMATION:  Inhalon 
Pharmaceuticals,  Inc.,  P.O.  Box  21170, 
Lehigh  Valley,  PA  18002,  Filed  ANADA 
200-141,  which  provides  for  the  use  of 
a  generic  isoflurane  (99.9  percent 
isoflurane  solution)  for  induction  and 
maintenance  of  anesthesia  in  horses  and 
dogs. 

Inhalon  Pharmaceuticals’  ANADA 
200-141  for  isoflurane  is  approved  as  a 
generic  copy  of  Anaquest’s  NADA  135- 
773  for  isoflurane.  The  ANADA  is 
approved  as  of  July  26,  1994,  and  the 
regulations  are  amended  in  21  CFR 
529.1186  to  reflect  the  approval.  The 
basis  for  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  addition,  Inhalon  Pharmaceuticals, 
Inc.,  has  not  previously  been  listed  in  21 
CFR  510.600  (c)(1)  and  (c)(2)  as  sponsor 
of  an  approved  application.  That  section 
is  amended  to  add  entries  for  the  firm. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

The  agency  nas  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency’s  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects 
2t  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 


21  CFR  Part  529 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  529  is  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows; 

Authority:  Secs.  201,  301,  501,  502,  503, 
512,  701,  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  331,  351,  352. 
353,  360b.  371,  379e). 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by  adding 
alphabetically  a  new  entry  for  “Inhalon 
Phannaceuticals,  Inc.’’  and  in  the  table 
in  paragraph  (c)(2)  by  adding 
numerically  a  new  entry  for  “060307”  to 
read  as  follows: 

§  51 0.600  Names,  add  resses,  and  drug 
labeler  codes  of  sponsors  of  approved 
applications. 

***** 


(c)  *  *  * 
(!)•*• 


Firm  name  and  address 

Drug  la¬ 
beler 
code 

Inhalon  Pharmaceuticals,  Inc.,  P.O. 
Box  21170,  Lehigh  Valley,  PA 
18002  . 

060307 

(2)*  *  * 

Drug  label¬ 
er  code 

Firm  name  and  address 

060307 .  Inhalon  Pharmaceuticals,  Inc., 

P.O.  Box  21170,  Lehigh  Val¬ 
ley,  PA  18002 

* 

• 

• 

PART  529— CERTAIN  OTHER  DOSAGE 
FORM  NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  529  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Fc»od. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

§529.1186  [Amended] 

2.  Section  529.1186  Isoflurane  is 
amended  in  paragraph  (b)  by  removing 
the  phrase  "Nos.  010019  and  000074” 
and  adding  in  its  place  “Nos.  010019, 
000074,  and  06037”. 


Dated:  August  19, 1994. 

Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
IFR  Doc.  94-21158  Filed  8-26-94;  8:45  ami 
BILLING  CODE  4160-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CGD05-94-O8] 

Drawbridge  Operation  Regulations; 

Spa  Creek,  MD 

agency:  Coast  Guard.  DOT. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  The  Coast  Guard  is  changing 
the  regulations  governing  the  SR  181 
bridge  over  Spa  Creek,  mile  0.4,  in 
Annapolis,  Maryland,  by  restricting  the 
number  of  bridge  openings  during  the 
boating  season  between  the  hours  of 
7:30  p.m.  to  7:30  a.m.  This  rule  is 
intended  to  provide  for  regularly 
scheduled  drawbridge  openings  to  help 
reduce  motor  vehicle  traffic  delays  and 
congestion  on  the  roads  and  highways 
linked  by  this  drawbridge. 

DATES:  This  rule  is  effective  August  29, 
1994.  Comments  must  be  received  on  or 
before  October  28, 1994. 

ADDRESSES:  Comments  may  be  mailed  to 
Commander  (ob).  Fifth  Coast  Guard 
District,  431  Crawford  Street, 
Portsmouth,  Virginia  23704-5004,  or 
may  be  delivered  to  room  109  at  the 
same  address  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The’ telephone  number 
is  (804)  398-6222.  Comments  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  109,  Fifth  Coast  Guard  District, 

431  Crawford  Street,  Portsmouth, 
Virginia  23704-5004. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ann  B.  Deaton,  Bridge  Administrator, 
Fifth  Coast  Guard  District,  at  (804)  398- 
6222. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD5-94-008)  and  the  specific  section 
of  this  rule  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  The  Coast  Guard  requests  that 
all  comments  and  attachments  be 
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submitted  in  an  unbound  format 
suitable  for  copying  and  electronic 
filing.  If  not  practical,  a  second  copy  of 
any  bound  material  is  requested. 

Persons  wanting  acknowledgment  of 
receipt  of  comments  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Coast  Guard  plans  no  public 
bearing.  Persons  may  request  a  public 
hearing  hy  writing  to  the  Commander 
(ob)  at  the  address  under  ADDRESSES. 

The  request  should  include  reasons  why 
a  hearing  would  be  beneficial.  If  it 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  drafters  of  this  notice  are  Linda 
L.  Gilliam,  Project  Officer,  and  LT 
Monica  L.  Lombardi,  Project  Attorney, 
Fifth  Coast  Guard  District. 

Regulatory  History 

The  current  regulations /or  the  SR  81 
drawbridge  were  published  in  the 
Federal  Register  (54  FR  34630)  as  a 
proposed  rule  on  August  21, 1989,  and 
the  proposal  was  announced  in  a  Public 
Notice  dated  September  11, 1989. 
Comments  were  solicited  through 
October  5, 1989,  and  three  comments 
were  received.  The  final  rule  was 
published  in  the  Federal  Register  (55 
FR  4603)  on  February  9, 1990,  and  the 
rule  was  also  annoimced  in  a  Public 
Notice  dated  March  7, 1990. 

Background  and  Purpose 

The  Maryland  Department  of 
Transportation  has  requested  further 
regulation  of  the  drawbridge  across  Spa 
Creek,  mile  0.4,  at  Annapolis,  Maryland. 
The  request  specihed  is  for  the  evening 
hours  during  the  boating  season.  The 
Orast  Guard  is  restricting  the  number  of 
openings  for  the  passage  of  vessels  from 
May  1  to  October  31  from  7:30  p.m.  to 
7:30  a.m.,  Monday  through  Friday, 
except  Federal  holidays. 

The  current  regulation, 

§  117.571(a)(3),  states  that  the  draw 
shall  open  on  signal  for  the  passage  of 
vessel  traffic  from  May  1  to  October  31 
from  7:30  p.m.  to  7:30  a.m.,  Monday 
through  Friday,  except  Federal  holidays. 
However,  Public  Notice  5-709  issued 
March  7, 1990,  incorrectly  published 
§  117.571(a)(3)  to  reflect  that  from  May 
1  to  Octo^r  31  from  7:30  p.m.  to  7:30 
a.m.  the  draw  will  open  for  ves.sel  traffic 
on  the  hour  and  half-hour.  The 
Maryland  Department  of  Transportation, 
State  Highway  Division,  was  provided 
with  a  copy  of  this  notice  and  has  been 
operating  the  draw  according  to  this 


public  notice  since  early  1990.  They 
wish  to  continue  operating  the  bridge  on 
the  hour  and  half-hourly  schedule  fronii 
7:30  p.m.  to  7:30  a.m.  that  was 
published  in  the  public  notice,  as 
opposed  to  the  "open  on  signal” 
schedule  contained  in  the  Federal 
regulation.  The  Ck>ast  Guard  has  not 
received  any  complaints  from  the 
boating  community,  and  the  operating 
schedule  has  been  posted  on  the  bridge. 
Good  cause  exists  for  publishing  this 
rule  without  notice  and  opportunity  for 
comment,  and  making  it  effective  less 
than  30  days  after  publication  becau.se 
the  Maryland  Department  of 
Transportation  has  been  operating  the 
bridge  according  to  this  schedule  since 
1990,  and  this  schedule  has  been 
acceptable  for  both  boating  and  vehicle 
traffic.  This  rule  should  be  effective 
immediately  to  bring  this  rule  into 
conformity  with  prior  practice  as  soon 
as  possible. 

Regulatory  Evaluation 

This  nile  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Cioast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  U.S.  Coast 
Guard  must  consider  the  economic 
impact  on  small  entities  of  a  rule  for 
which  a  general  notice  of  proposed 
rulemaking  is  required.  "Small  entities” 
include  independently  owned  and 
operated  small  businesses  that  are  not 
dominant  in  their  field  and  that 
otherwise  qualify  as  “small  business 
concerns”  under  section  3  of  the  Small- 
Business  Act  (15  U.S.C.  632).  This  rule 
does  not  require  a  general  notice  of 
proposed  rulemaking  and,  therefore,  is 
exempt  from  the  regulatory  flexibility 
requirements.  Although  exempt,  the 
Coast  Guard  has  reviewed  this  rule  for 
potential  impact  on  small  entities. 

Berause  it  expects  the  impact  of  this 
rule  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  eOSfn)  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If,  however. 


you  think  that  your  business  qualifies  as 
a  small  entity  and  that  this  rule  will 
have  a  significant  economic  impact  on 
your  business,  please  submit  a  comment 
(See  ADDRESSES)  explaining  why  you 
think  your  business  qualifies  and  in 
what  way  and  to  what  degree  this  rule 
will  economically  affect  your  business. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.). 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rule  will  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 

Envirotiment 

The  Ck)ast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  section  2.B.2.g.(5) 
of  Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 

A  Categorical  Exclusion  Determination 
.statement  has  been  prepared  and  placed 
in  the  rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  117 
Bridges. 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  is  amending  Part  117  of 
Title  33,  Code  of  Federal  Regulations,  as 
follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-1  (g). 

2.  Section  117.571(a)(3)  is  revised  to 
read  as  follows: 

§117.571  Spa  Creek. 

«  »  «  *  « 

(a)*  •  * 

(3)  The  draw  shall  open  on  the  hour 
and  half  hour,  from  7:30  p.m.  to  7:30 
a.m. 

*  «  «  *  * 

Dated:  )uly  22,  1994. 

W.J.  Ecker, 

Rear  Admiral,  If.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District. 

IFR  Doc.  94-21145  Filed  8-26-94;  8:45  am| 
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33  CFR  Part  165 
[CGD09-94-027]  - 

RIN2115-AA97 

Safety  Zone;  RIU  2115-AA97— Lake 
Erie,  in  the  Vicinity  of  Euclid,  OH 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule  with 
request  for  comments. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  on 
Lake  Erie  with  a  one  quarter  mile  radius 
centered  on  41°  47.6'N,  081°  36.1'W. 

This  safety  zone  is  required  to  prevent 
recreational  and  commercial  divers  from 
tampering  with  the  exposed  valves  on 
the  tank  barge  Cleveco  which  sank  at  its 
present  location  in  1942  with  an 
unknown  quantity  of  oil  onboard.  This 
safety  zone  is  also  required  to  prevent 
personnel  not  involved  with  the 
federalized  salvage  actions  fi'om 
hindering  or  obstructing  surface  and 
subsurface  operations. 

DATES:  This  regulation  becomes 
effective  at  2:30  p.m.  EST  July  16, 1994, 
and  terminates  at  11  a.m.  EST  January 
1, 1995,  unless  terminated  earlier  by  the 
Coast  Guard  Captain  of  the  Port, 
Cleveland,  Ohio,  Comments  must  be 
received  on  or  before  October  28, 1994. 
ADDRESSES:  Written  comments  may  be 
mailed  to  Commander,  Ninth  Coast 
Guard  District,  Attn:  Chief,  Port  and 
Environmental  Safety  Branch,  1240  E. 

9th  Street,  Cleveland,  OH  44199. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Junior  Grade)  Eric  M.  King, 
Chief,  Port  Operations,  Marine  Safety 
Office  Cleveland,  Ohio  at  (216)  522- 
4405. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  less 
than  30  days  after  Federal  Register 
publication.  Publication  of  a  notice  of 
proposed  rulemaking  and  delay  in  the 
effective  date  would  be  contrary  to  the 
public  interest  because  immediate 
action  is  necessary  to  prevent  possible 
loss  of  life,  injury,  or  damage  to 
property  or  the  environment. 

Although  this  regulation  is  published 
as  a  final  rule  without  prior  notice,  an 
opportunity  for  public  comment  is 
nevertheless  desirable  to  ensure  that  the 
regulation  is  both  reasonable  and 
workable.  Accordingly,  persons  wishing 
to.  comment  may  do  so  by  submitting 
written  comments  to  the  office  listed 
under  ADDRESSES  in  this  preamble. 
Commenters  should  include  their  names 
and  addresses,  identify  the  docket 


number  for  the  regulation,  and  give 
reason  for  their  comments.  Based  upon 
comments  received,  the  regulation  may 
be  changed. 

Background  and  Purpose 

On  July  14, 1994,  the  Army  Corps  of 
Engineers  and  the  Coast  Guard  locr.ted 
the  tank  barge  Cleveco,  sunk  nine  miles 
offshore  from  Euclid,  Ohio  in  Lake  Erie. 
The  tank  barge  rests  keel  up  in  70  feet 
of  water,  and  contains  up  to  800,000 
gallons  of  oil.  The  Coast  Guard  is  in  the 
process  of  determining  the  structural 
integrity  of  the  vessel  and  the  quantity 
of  oil  onboard.  Based  on  the  findings  of 
the  investigation,  the  Coast  Guard  will 
supervise  the  removal  of  oil  from  the 
vessel  and  possible  salvage  operations. 
Due  to  the  inherent  dangers  associated 
with  the  site  and  with  this  activity,  the 
presence  of  persons  or  vessels  in  this 
area  is  not  in  the  best  interests  of  human 
safety  or  the  marine  environment. 
Therefore,  persons  and  vessels  will  be 
prohibited  from  transiting  this  area. 

Persons  or  vessels  requiring  entry  into 
or  passage  through  the  safety  zone  must 
first  request  authorization  from  the 
Captain  of  the  Port  or  his  designated 
representative.  The  designated 
representative  of  the  Captain  of  the  Port 
is  the  senior  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
on  the  vessel  enforcing  the  safety  zone, 
and  the  Command  Duty  Officer  at 
Marine  Safety  Office  Cleveland,  Ohio. 
The  senior  officer  on  the  vessel 
enforcing  the  safety  zone  can  be 
contained  on  VHF-FM  Channel  16.  The 
Captain  of  the  Port,  Cleveland,  and  the 
Command  Duty  Officer  at  Marine  Safety 
Office  Cleveland  can  be  contacted  at 
telephone  number  (216)  522—4405. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Lieutenant  (Junior  Grade)  Eric  M.  King, 
project  officer.  Chief,  Port  Operations, 
Marine  Safety  Office  Cleveland,  Ohio, 
Commander  M,  Eric  Reeves,  program 
staff  officer.  Chief,  Marine  Port  and 
Environmental  Safety  Branch,  Ninth 
Coast  Guard  District  and  Lieutenant 
Karen  E.  Lloyd,  project  attorney.  Ninth 
Coast  Guard  District  Legal  Office. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that,  under  section 
2.B.2.C  of  Coast  Guard  Commandant 
Instruction  M16475.1B,  it  is 
categorically  excluded  from  further 
environmental  documentation,  and  has 
so  certified  in  the  docket  file. 


Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  regulation  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Regulatory  Evaluation 

This  regulation  is  considered  to  be 
nonsignificant  under  Executive  Order 
12866  on  Regulatory  Planning  and 
Review  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034  of 
February  26, 1979). 

Collection  of  Information 

This  regulation  will  impose  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq. 

Authority:  This  regulation  is  issued 
pursuant  to  33  U.S.C.  1231,  as  set  out  in  the 
authority  section  for  all  of  Part  165. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulations 

In  consideration  of  the  foregoing. 
Subpart  F  of  Part  165  of  title  33,  Code 
of  Fedefal  Regulations,  is  amended  as 
follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-6,  and  160.5;  and  49 
CFR  1.46. 

2.  A  new  temporary  §  165.T09-027  is 
added  to  read  as  follows: 

§  165.T0d-027  Safety  Zone:  Lake  Erie,  in 
the  Vicinity  of  Euclid,  OH. 

(a)  Location.  The  following  area  is  a 
safety  zone:  the  waters  of  Lake  Erie 
within  a  one  quarter  mile  radius  from 
41°  47.6N,  081°  36.1W  and  the  waters  of 
Lake  Erie  beneath  this  area. 

(b)  Effective  times  and  dates.  This 
section  becomes  effective  at  2:30  p.m. 
EST  July  16, 1994,  and  terminates  at  11 
a.m.  EST  January  1, 1995,  unless 
terminated  earlier  by  the  Coast  Guard 
Captain  of  the  Port. 

(c)  Restrictions.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port  or  his 
designated  representative.  The  safety 
zone  encompasses  lake  surface  areas  as 
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well  as  all  waters  extending  to  the  lake 
bottom. 

Dated:  July  16. 1994 
JX.  Grenier, 

Commander.  U.S.  Coast  Guard.  (Captain  of 
the  Port.  Cleveland. 

IFR  Doc.  94-21143  Filed  8-26-94;  8:45  amj 
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33  CFR  Part  165 

[COTP  Jacksonville  Regulation  94-089] 

RIN  2115-AA97 

Safety  Zone  Regulations;  St  Johns 
River,  Jacksonville,  FL 

AGENCY;  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  on  the  St. 
Johns  River  in  Jacksonville,  FL.  Tlie 
safety  zone  is  needed  to  protect  boaters 
from  the  hazards  associated  with  the 
Greater  Jacksonville  Offshore  Grand  Prix 
power  boat  time  trials.  Boats  will  be 
travelling  at  high  rates  of  speed  for 
approximately  1  Kilometer  between  the 
Hart  and  Main  Street  bridges. 

Anchoring,  mooring,  or  transiting 
within  this  zone  is  prohibited,  unless 
authorized  by  the  Captain  of  the  Port. 
EFFECTIVE  DATE:  This  regulation 
betxHnes  eff^ive  at  11  a.na.  Eastern 
Daylight  Time  (EDT)  on  August  27, 1994 
and  terminates  at  3  p.m.  August  27, 

1994  unless  terminated  earlier  by  the 
Captain  of  the  Port. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  A.  J,  Varamo,  Marine  Safety 
Office  Jacksonville  at  Tel:  (904)  232- 
2648. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  nolir.e 
of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publishing  a  NPRM  and  ^ 
delaying  its  effective  data  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  respond 
to  potential  hazards  to  the  spectators 
involved. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Lieutenant  A.  J.  Varamo,  project  officer 
for  the  Captain  of  the  Port,  and 
Lieutenant  J.  M.  Los^o,  project 
attorney.  Seventh  Coast  Guard  District 
Legal  Office. 

Disr:ussion  of  Regulation 

The  event  requiring  this  regulation  is 
a  safety  zone  for  all  waters  of  the  St. 


Johns  River  between  the  Hart  and  Main 
Street  Bridges.  The  safety  zone  is 
required  to  protect  boaters  from  the 
hazards  associated  with  high  speed 
boats  participating  in  time  trials  for  the 
Greater  Jacksonville  Offshore  Grand  Prix 
Race  on  August  28, 1994.  The  event  will 
require  the  sheltered  environment  of  the 
river  to  perform  accurate  time  trials  for 
the  participating  power  boats.  Vessels 
will  be  prohibited  ftt)m  anchoring, 
mooring,  or  transiting  the  St.  Johns 
River  within  the  prescribed  area  during 
the  prescribed  times  to  prevent  injury  to 
spectators  from  hazards  associated  with 
the  event. 

This  regulation  is  issued  pursuant  to 
33  U.S.C  1231  as  set  out  in  the 
authority  citation  for  all  of  Part  165. 

Federalism 

This  action  has  been  analyzed  in 

•  accordance  with  the  principles  and 
criteriacontained  in  Executive  Order. 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental-  impact  of  this  propo^l 
consistent  with  S^ion  2.B.2.C  of 

.  Commandant  Instruction  M16475.1B 
and  actions  to  protect  public  safety  have 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  theDepartme.rtt  of 
Transportation  (DOT)  (44  FR 11040; 
-February  26^  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 

•  lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessarj’. 
Principle  commercial  users  of  the 
waterway  have  been  contacted  and  no 
objections  have  been  raised  concerning 
the  safety  zone.  Race  organizers  will 
provide  sufficient  time  between  heats  to 
allow  commercial  vessels  to  transit  that 
portion  of  the  river  while  the  safety 
zone  is  in  effect.  The  safety  zone  will  be 
in  effect  for  a  total  of  4  hours  on  August 
27, 1994. 


Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  C^st  Guard 
certifies  that,  if  adopted,  it  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

hi  consideration  of  the  foregoing. 
Subpart  C  of  Part  165  of  Title  33,  Code 
of  Federal  Regulations,  is  amended  as 
follows' 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
49CFR  1.46  and  33  CFR  1.05-l(g).  6.04-t, 
6.04-6,  and  160.5. 

2.  A  new  section  §  165.T07-089  is 
added  to  read  as  follows: 

f11S5.T07-039  Salety  Zone:  St  Johns 
River,  Jacksonville,  Florida 
(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  the  St.  Johns 
River  between  the  Hart  and  Main  Street 
Bridges  off  Metropolitan  Park, 
Jacksonville,  Florida. 

(h)  Effective  date.  This  section 
becomes  effective  at  11  a.m.  EDT  on 
Saturday,  August  27. 1994.  It  terminates 
at  3  p.m.  EDT  on  Saturday,  August  27, 
1994,  unless  terminated  earlier  by  the 
Captain  of  the  Port. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

(2)  This  section  does  not  apply  to 
authorized  law  enforcement  agencies 
operating  within  the  safety  zone. 

Dated:  August  12, 1994. 

D.  F.  Miller.  - 

Commander,  U.S.  Coast  GuardrAltemute 
Captain  of  the  Port,  Jacksonville.  Florida. 

(FR  Doc.  94-21144  Filed  8-26-94;  8:45  am) 
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33  CFR  Part  165 

[CGDI 3-90-003] 

RIN2115-AE84 

Regulated  Navigation  Area;  Puget 
Sound  and  Adjacent  Waters  in 
Northwestern  Washington 

agency;  Coast  Guard,  DOT. 

ACTION:  Pina)  rule. 
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SUMMARY:  This  rule  revises  the 
Regulated  Navigation  Area  (RNA)  in 
Puget  Sound  and  adjacent  waters  in 
northwestern  Washington. 

This  amendment  is  needed  due  to  the 
large  numbers  of  user  conflicts  and 
potentially  hazardous  situations  which 
frequently  develop  during  periods  of 
vessel  traffic  congestion  within  the  area, 
e.g.,  all  citizens  gillnet  fishery.  The 
intended  effect  of  this  action  is  to 
prevent  vessel  collisions  and 
groundings,  loss  of  property,  loss  of  life, 
and  environmental  damage,  resulting 
from  conflicts  between  the  varied  users 
of  these  waters,  including  fishing 
vessels,  pleasure  craft,  ferries,  towboats, 
and  deep  draft  vessels. 

EFFECTIVE  DATE:  September  28, 1994. 

FOR  FURTHER  IHFORMATtON  CONTACT: 
LCDR  M.  E.  Ashley,  USCG,  Puget  Sound 
Vessel  Traffic  Service,  telephone  (206) 
217-6040. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principle  persons  involved  in 
drafting  this  regulation  are  LCDR  M.  E. 
Ashley,  USCG,  Project  Manager  and  LT 
L.  Argenti,  USCGR,  Project  Counsel. 

Regulatory  History 

On  October  1, 1990,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled  Regulated 
Navigation  Area:  Puget  Sound,  WA  in 
the  Federal  Register  (55  FR  39986). 
Based  on  oral  testimony  at  an  October 
11,  1990  public  hearing  and  written 
comments  received  through  November 
15, 1990,  the  Coast  Guard  determined 
the  need  for  substantial  revision  and 
additional  comment.  On  July  31, 1991 
the  Coast  Guard  published  a 
supplemental  notice  of  proposed 
rulemaking  (SNPRM)  in  the  Federal 
Register  (56  FR  36121).  Based  upon  13 
written  comments  received  in  response 
to  that  notice,,  and  experience  gained 
during  trials  of  the  procedures 
conducted  during  the  1990, 1991,  and 
1992  salmon  fishing  seasons,  the  Coast 
Guard  submits  this  final  rule. 

Background  and  Purpose 
On  August  13, 1984  the  Coast  Guard 
published  a  final  rule  to  establish  a 
Regulated  Navigation  Area  in  Puget 
Sound  and  adjacent  waters  in 
northwestern  Washington.  The  final 
rulemaking  re-established  provisions  of 
a  former  U.S.  Army  Corps  of  Engineers’ 
regulation.  The  regulation  also 
established  procedures  for  Puget  Sound 
Vessel  Traffic  Service  (PSVTS)  to 
activate  Temporary  Special  Traffic 
Lanes  (TSTLJ  to  facilitate  the  safe  and 
orderly  passage  of  navigation  during 


periods  of  vessel  traffic  congestion. 

When  activated,  the  TSTL  was  a 
temporary  1000  yard  wide  traffic  lane 
that  was  required  to  be  vacated  for 
through  vessel  traffic.  Activating  the 
TSTL  confined  two  way  ship  traffic  to 
a  one-half  mile  wide  lane  and 
eliminated  the  separation  zone  of  the 
Traffic  Separation  Scheme  (TSS).  After 
several  years  of  experience,  the  TSTL 
proved  to  be  ineffective  in  reducing  user 
conflicts.  Vessels  following  the  TSTL 
were  forced  to  maneuver  to  avoid 
concentrations  of  boats  and  nets, 
resulting  in  frequent  close-quarters 
situations,  both  with  fishing  vessels  and 
with  opposing  through  traffic  within  the 
TSTL. 

The  October  1, 1990  NPRM  proposed 
to  eliminate  provisions  for  the  TSTL 
and  associated  implementing 
requirements.  The  NPRM  also  proposed 
the  following  new  requirements:  non- 
through  traffic  to  clear  the  Traffic  Lanes 
15  minutes  before  the  arrival  of  through 
traffic;  prohibited  fishing  areas  in  the 
Edmonds/Kingston,  Mukilteo/Clinton, 
and  Fauntleroy/Vashon/Southworth 
ferry  crossing  routes;  a  prohibited 
fishing  area  at  the  Hood  Canal  bridge; 
and,  vessels  in  the  TSS  to  monitor  the 
Vessel  Traffic  Service  (VTS)  VHF 
working  frequency. 

The  July  31, 1991  SNPRM  proposed 
to:  (1)  Discontinue  the  TSTL;  (2)  require 
non-through  traffic  to  clear  the  Traffic 
Lanes  15  minutes  before  the  arrival  of 
through  traffic;  (3)  prohibit  fishing  in 
the  Edmonds/Kixigston  ferry  crossing 
lane  and  in  the  vicinity  of  the  drawspan 
of  the  Hood  Canal  Bridge  (the 
prohibitions  against  fishing  in  the 
Mukilteo/Clinton,  and  Fauntleroy/ 
Vashon/Southworth  ferry  crossing  lanes 
proposed  in  the  NPRM,  were  deleted 
from  the  SNPRM);  (4)  encourage  vessels 
in  the  TSS  to  monitor  the  PSV^  marine 
radio  frequency,  vice  require,  as 
proposed  in  the  NPRM;  (5)  delete  the 
requirement  proposed  in  the  NPRM  for 
vessels  transiting  the  TSS  to  sound 
special  signals  when  approaching  areas 
of  congestion;  (6)  limit  speed  by  vessels 
transiting  the  T^S  to  11  knots,  vice  8 
knots,  as  proposed  in  the  NPRM;  (7) 
require  vessels  engaged  in  gillnet  fishing 
to  display  a  32  point  white  light  at  the 
end  of  the  net  most  distant  from  the 
vessel  (deleted  from  final  rule  because 
already  included  in  existing  rule);  (8) 
provide  for  means  of  authorizing 
deviations  fiom  rule. 

Discussion  of  Comments  and  Changes 

The  following  discussion  is  based  on 
the  13  written  comments  to  the  SNPRM 
and  the  experience  gained  through  the 
procedural  trials  during  the  1990, 1991, 
and  1992  salmon  fishing  seasons: 


(1)  Elirnination  of  the  TSTL.  Three 
comments  were  received  in  support  of 
elimination  of  the  TSTL.  No  comments 
were  received  in  objection  to  the 
proposal.  Experience  with  the  TSTL  has 
demonstrated  that  even  with 
enforcement  vessels  on  scene,  the  Coast 
Guard  had  difficulty  keeping  the  TSTL 
clear.  Deep  draft  vessels  following  the 
lane  were  forced  to  maneuver  to  avoid 
concentrations  of  boats  and  nets, 
resulting  in  frequent  close-quarters 
situations,  both  with  fishing  vessels  and 
with  opposing  deep  draft  traffic  within 
the  single  lane.  The  standard  Traffic 
Separation  Scheme  (TSS)  is  designed  to 
promote  safety  by  directing  vessel  traffic 
through  distinct,  separated  routes.  The 
TSS’s  are  clearly  delineated  on  all 
official  marine  charts  of  the  Puget 
Sound  region.  Use  of  the  TSS  without 
the  TSTL  should  eliminate  confusion 
among  waterway  users. 

(2)  Requirement  for  Congesting  Traffic 
to  Clear  the  Traffic  Lanes.  Five 
comments  were  received  in  support  of 
the  proposed  requirement  for  vessels 
not  following  the  TSS  to  clear  the  lanes 
at  least  15  minutes  before  the  arrival  of 
a  vessel  following  the  TSS.  No 
comments  were  received  in  objection  to 
the  profKJsal.  The  Coast  Guard  remains 
convinced  that  the  15  minute  rule  is  an 
important  safety  element  in  managing 
vessel  traffic,  especially  in  conjunction 
with  the  speed  limit  provision  included 
in  this  final  rule.  The  requirement  for 
vessels  engaged  in  fishing  or  other 
operations  to  draw  in  their  gear, 
maneuver,  or  otherwise  clear  the  traffic 
lane  no  later  than  15  minutes  before 
arrival  of  a  vessel  following  the  TSS 
applies  to  both  lanes  of  the  TSS.  Puget 
Sound  Vessel  Traffic  Service  (PSVTS) 
will  broadcast  the  estimated  time  of 
arrival  (ETA)  of  vessels  following  the 
TSS  when  such  vessels  are  approaching 
areas  of  vessel  traffic  congestion. 

Vessels  operating  in  but  not  following 
the  TSS  must  clear  the  traffic  lane  when 
a  vessel  following  the  TSS  approaches. 
In  addition,  when  operating  in  the  TSS 
east  of  New  Dungeness,  vessels  not 
following  the  TSS  must  also  clear  the 
adjacent  separation  zone  and  connecting 
precautionary  areas.  The  requirement 
for  vessels  engaged  in  fishing,  sailing 
vessels,  and  vessels  of  less  than  20 
meters  in  length  not  to  impede  vessels 
following  a  TSS  is  delineated  in  Rule  10 
of  the  International  Regulations  for 
Prevention  of  Collisions  at  Sea  (72 
COLREGS). 

(3)  Prohibited  Fishing  Areas.  Two 
comments  were  received  in  support  of 
the  proposed  prohibited  fishing  areas  in 
the  Edmonds/Kingston  ferry  crossing 
lanes  and  at  the  Hood  Canal  Bridge.  No 
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comments  were  received  in  objection  to 
the  proposal. 

In  1984,  when  the  TSTL  was  first 
implemented,  the  15  minute  rule  was 
applied  to  the  Edmonds/Kingston  ferry 
crossing  lanes.  This  rule  proved  to  be 
ineffective  as  a  traffic  management  tool. 
Ferry  transit  frequency  coupled  with  the 
time  required  to  set  and  retrieve  nets 
caused  ferries  to  be  constantly  stopped 
and  delayed.  The  Coast  Guard  received 
numerous  complaints  from  ferry 
commuters.  Members  of  the  Washington 
Congressional  delegation  also  received 
numerous  complaints  and  asked  the 
Coast  Guard  to  find  a  solution.  During 
the  1990  and  1991  fishing  seasons, 
PSVTS  issued  a  “Vessel  Traffic  Service 
Direction”,  which  prohibited  fishing  in 
the  Edmonds/Kingston  ferry  crossing 
lanes  when  a  hazardous  level  of  vessel 
congestion  was  deemed  to  exist  by 
PSWS.  During  the  1992  fishing  season, 
the  Washington  Department  of  Fisheries 
established  a  fisheries  exclusion  zone 
which  prohibited  “all  citizen”  fishing  in 
an  area  encompassing  the  entire 
Edmonds/Kingston  ferry  crossing.  These 
actions  significantly  decreased  conflicts 
between  ferries  and  fishing  vessels, 
resulting  in  a  much  improved  flow  of 
ferry  traffic  along  the  route.  There  has 
also  been  a  sharp  reduction  in  the 
number  of  complaints  received 
regarding  ferry  delays  attributed  to 
fishing  vessels.  Fishing  will  continue  to 
be  allowed  within  the  Edmonds/ 
Kingston  ferry  crossing  lanes  during 
nighttime  periods  when  ferries  do  not 
operate. 

Commanding  Officers  of  U.S.  Navy 
Trident  Submarines  and  Commander, 
Submarine  Group  9  have  expressed 
grave  concerns  regarding  the  safety  of 
fishing  vessels  that  congregate  near  the 
drawspan  of  the  Hood  Canal  Bridge  and 
interfere  with  the  passage  of 
submarines.  Submarines,  while 
traveling  on  the  surface  at  slow  speed 
display  poor  maneuver  capabilities. 
Fishing  vessels  clustered  in  the  vicinity 
of  the  draw  put  themselves  in  danger 
and  present  an  unnecessary  hazard  to 
transiting  submarines.  One  supporter  of 
the  proposal  described  an  extremely 
unsafe  situation  whereby  vessels  fishing 
in  the  area  caused  evasive  maneuvering 
by  a  transiting  U.S.  Navy  nuclear 
submarine.  This  rule  establishes  a 
prohibited  fishing  area  within  a  one  half 
nautical  mile  radius  of  the  center  of  the 
draw  of  the  Hood  Canal  Bridge  to  be  in 
effect  only  when  public  vessels  are 
transiting  the  draw. 

(4)  Requirement  to  Listen  to  the  VTS. 
Four  comments  were  received  in 
support  of  the  proposed  requirement  for 
vessels  in  the  TSS  to  monitor  the  VTS 
frequency.  No  comments  were  received 


in  objection  to  the  proposal.  Despite  the 
support  of  commenters  to  retain  the 
VTS  frequency  monitoring  requirement 
from  the  previous  rule,  this  requirement 
has  been  deleted.  The  Bridge-to-Bridge 
Radiotelephone  Act  limits  VHF 
requirements  to  certain  classes  of 
vessels  which  include  power  driven 
vessels  of  20  meters  and  over  in  length. 
The  majority  of  vessels  which  cause 
congestion  in  the  TSS  are  less  than  20 
meters  in  length.  Although  not  required 
to  maintain  a  listening  watch  on  the 
VTS  Frequency,  it  is  considered  prudent 
for  vessels  of  less  than  20  meters  in 
length  to  do  so,  and  is  highly 
encouraged.  Experience  and  feedback 
from  vessels  following  the  TSS  has 
shown  that  a  key  element  to  a  safe 
transit  through  congested  areas  is  the 
ability  of  fishing  vessels  and  other  craft 
to  maintain  a  listening  watch  on  VTS 
communications.  PSVTS  broadcasts  the 
location,  course,  speed,  and  ETA  of 
vessels  following  the  TSS  over  VTS 
Frequencies.  This  information  helps 
vessels  causing  congestion  in  the  TSS  to 
clear  the  traffic  lanes  and  thereby 
comply  with  this  regulation  and  the 
provisions  of  Rule  10  of  the 
International  Regulations  for  Prevention 
of  Collisions  at  ^a  (72  COLREGS).  The 
information  provided  is  particularly 
useful  at  night  when  darkness 
complicates  maneuvering  situations. 
Commenters  noted  that  VHF 
communications  between  vessels  allows 
a  mariner  to  better  discern  a  vessel’s 
intentions,  an  integral  element  of  safe 
passage.  A  safe  alternative  to  the  radio 
listening  watch  is  to  stay  clear  of  the 
TSS. 

(5)  Lights  for  Marking  Fishing  Gear. 
The  NPRM  proposed  to  delete  the 
provision  of  the  existing  rule  that 
requires  vessels  engaged  in  fishing  or 
other  operations  along  the  path  of  an 
approaching  vessel  in  a  traffic  lane  to 
show  a  quick  flash  of  light  and 
illuminate  their  nets  or  gear.  Experience 
gained  during  previous  salmon  fishing 
seasons  has  shown  this  requirement  to 
be  ineffective  and  visually  chaotic  in 
congested  areas.  No  comments  were 
received  on  this  proposal.  The  existing 
requirement  for  gillnetters  to  show  a  32 
point  white  light  at  the  end  of  the  net 
most  distant  from  the  fishing  vessel  has 
proven  to  be  effective  and  has  been 
retained  in  the  final  rule. 

(6)  Sound  Signal  for  Transiting 
Congested  Areas.  Four  comments  were 
received  in  response  to  the  proposal  to 
allow  the  use  of  special  sound  signals 
by  vessels  transiting  an  area  with  heavy 
concentrations  of  vessels  engaged  in 
fishing  or  other  operations.  Two 
commenters  opposed  the  use  of  any 
sound  signal.  One  commenter  staled 


that  the  signal  should  be  voluntary  and 
one  commenter  stated  that  the  signal 
should  be  mandatory.  Opponents  of  the 
sound  signal  argued  that  it  was  in 
conflict  with  Rule  36  of  the 
International  Regulations  for  the 
Prevention  of  Collisons  at  Sea  (72 
COLREGS).  This  argument  was 
reinforced  by  comments  received  from 
the  Navigation  Safety  Advisory  Council 
(NAVSAC).  In  response  to  the  NPRM  of 
October  1, 1990,  NAVSAC 
acknowledged  that  mandatory  use  of  the 
proposed  signal  may  cause  confusion 
with  provisions  of  the  72  COLREGS. 
Most  commenters  asserted  that  the 
signals  prescribed  in  Rule  34  and  the 
guidance  provided  in  Rule  36  of  the  72 
COLREGS  should  suffice  when 
approaching  areas  of  congestion. 
Commenters  opposed  to  the  signal  were 
adamant  that  the  Coast  Guard  should 
not  define  a  signal  to  attract  attention. 

In  consideration  of  the  comments 
received  the  Coast  Guard  will  no  longer 
define  a  specific  signal  to  attract 
attention,  but  will  continue  to  promote 
and  encourage  the  use  of  such  signals. 
Therefore,  the  sound  signal  provision 
has  been  eliminated  from  the  final  rule. 

(7)  Speed  Limit.  The  SNPRM 
proposed  an  8  knot  speed  limit  for 
vessels  making  through  transit  of  areas 
of  congestion.  Nine  comments  were 
received  in  response  to  the  proposal. 
Three  commenters,  although  not 
objecting  to  a  speed  limit,  felt  that  8 
knots  was  too  slow.  Six  commenters 
were  adamantly  opposed  to  the 
imposition  of  any  speed  limit.  They 
argued  that  the  existing  regulations 
mitigate  the  need  for  a  vessel  following 
the  TSS  to  reduce  speed.  Some  argued 
that  a  speed  reduction  would  create 
severe  economic  impact  on  carriers  by 
causing  delays  and  difficulties  in 
meeting  freight  schedules.  Some 
pointed  out  that  Rule  6  of  the  72 
COLREGS  already  addresses  safe  speed 
and  properly  leaves  the  precise 
determination  up  to  the  vessel  master 
based  upon  existing  conditions.  During 
the  1991  salmon  fishing  season,  Puget 
Sound  Vessel  Traffic  Service  (PSVTS) 
issued  a  VTS  direction  which  included 
an  8  knot  speed  limit.  During  the  first 
half  of  the  season,  the  direction 
encouraged  the  use  of  the  8  knot  speed 
limit,  but  allowed  vessel  masters  the 
discretion  to  transit  at  what  they 
determined  to  be  a  safe  speed.  Most 
vessels  slowed  to  some  degree  when 
approaching  areas  of  congestion,  but 
many  deep  draft  vessels  chose  to  transit 
in  the  10-12  knot  speed  range  for 
reasons  of  increased  control  and 
maneuverability.  The  inconsistent 
speeds  made  it  difficult  for  PSVTS  to 
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predict  the  precise  arrival  times  of 
vessels  following  the  TSS.  During  the 
second  half  of  the  season,  the  Coast 
Guard  made  the  8  knot  speed  limit 
mandatory  except  for  those  vessels 
whose  handling  characteristics  made  it 
impracticable.  Most  vessels  following 
the  TSS  transited  at  8  knots  and  it  was 
noted  that  arrival  times  were  more 
easily  predicted  and  fishing  boats  were 
able  to  clear  the  lanes  prior  to  arrival  of 
the  approaching  vessel.  Based  on 
comment  and  experience  gained  during 
the  1991  season,  PSVTS  issued  a  VTS 
direction  that  set  an  11  knot  speed  limit 
for  the  1992  salmon  fishing  season.  The 
speed  limit  was  imposed  on  occasions 
when  hazardous  levels  of  vessel 
congestion  were  deemed  to  exist  by 
PSVTS.  These  occasions  included 
congestion  caused  by  not  only  the 
commercial  salmon  fishing  season,  but 
recreational  fishing  and  other  marine 
activities.  This  speed  limit  was  better 
received  by  the  local  maritime 
community  and  was  followed  without 
complaint  by  vessels  following  the  TSS. 
The  11  knot  speed  limit  has  been 
included  in  the  final  rule. 

The  Coast  Guard  chose  1 1  knots  for 
several  reasons.  Some  commenters 
acknowledged  the  benefit  of  a  speed 
limit,  but  felt  that  8  knots  was  too  slow. 
During  the  1991  trial  of  the  8  knot  speed 
limit,  a  few  vessels  reported  that  8  knots 
was  too  slow  for  adequate  maneuvering, 
but  none  claimed  that  they  needed  a 
speed  greater  than  11  knots.  PSVTS 
VVatch  Supervisors  noted  that  10-11 
knots  was  the  typical  speed  at  which 
vessels  objecting  to  the  8  knot  speed 
limit  traveled.  Also,  11  knots  is  the 
voluntary  transit  speed  for  tankers  in 
adjoining  Rosario  Strait. 

(8)  Deviation  From  the  Regulation. 

The  SNPRM  proposed  a  new  section 
which  provided  criteria  for  the  Coast 
Guard  to  authorize,  in  advance, 
deviations  from  the  rule.  Four 
comments  were  received  in  support  of 
the  prorision  proposed  in  the  SNPRM  to 
allow  the  Coast  Guard  to  authorize 
deviations  from  the  rule.  No  comments 
were  received  in  opposition  to  the  rule. 
However,  one  commenter  noted  that 
certain  on-scene  emergencies  require 
immediate  action  which  may  prevent 
advance  approval  of  a  request  for 
deviation.  The  rule  takes  this  into 
account  by  providing  that  the  master, 
pilot,  or  other  person  directing 
movement  of  a  vessel  may  deviate  from 
the  rule  to  the  extent  necessary  to  avoid 
endangering  persons,  property,  or  the 
environment  and  shall  report  the 
deviation  to  the  Vessel  Traffic  Center 
(VTC)  as  soon  as  possible. 


Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(0  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979). 

The  economic  impact  of  this  action 
has  been  determined  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  is 
unnecessary.  This  decision  is  based  on 
the  infrequency  of  fishery  openings,  the 
arrival  rate  of  vessels  following  the  TSS, 
the  usual  practice  of  reducing  speed 
when  transiting  areas  of  congestion,  and 
the  short  distance  to  which  the  spreed 
limit  is  applied.  No  adverse  economic 
impact  is  expected  on  vess^s  following 
the  TSS,  as  a  result  of  this  rule.  Because 
of  the  infrequency  of  fishery  openings 
the  prohibited  fishing  areas  are  expected 
to  have  little  or  no  impact  on  the  overall 
success  rate  of  the  commercial  fishing 
fleet.  The  requirement  for  gillnetters 
who  fish  in  the  TSS  to  maiic  their  nets 
with  an  all-around  white  light  should 
impose  no  economic  impact  on  this 
group,  because  the  majority  already 
have  this  equipment  In  addition,  ffie 
light  should  reduce  net  loss  and  damage 
through  net  strikes  by  passing  vessels. 

Small  Entities 

For  reasons  already  given  in  the 
Regulatory  Evaluation  Section  of  this 
preamble,  the  Coast  Guard  expects  this 
rule  to  have  minimal  impact  on  all 
entities  coming  under  its  provisions.  In 
addition,  no  substantive  comments 
concerning  economic  hardship  due  to 
the  imposition  of  the  rule,  were  received 
from  potentially  afiected  parties. 
Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq ). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612.  and  it  has  been 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 


Federalism  Assessment.  None  of  the 
commt^nts  received  in  response  to  the 
NPRM  or  SNPRM  indicated  that  the  rule 
would  have  an  adverse  impact  on  state 
fisheries  regulations  or  Native  American 
fishing  rights. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  action  and 
concluded  that  preparation  of  an 
Environmental  Impact  Statement  is  not 
necessary.  An  Enviromnental 
Assessment  and  Finding  of  No 
Significant  Impact  are  available  in  the 
docket  for  inspection  and  copying 
where  indicated  under  “ADDRESiSES”. 
After  reviewing  the  comments  received 
and  considering  the  effects  of  this 
action,  it  was  concluded  that  the  only 
environmental  impact  of  this 
rulemaking  would  be  to  decrease  the 
likelihood  of  either  an  oil  spill  or 
release  of  hazardous  materials  into  the 
environment  resulting  horn  vessel 
collisions  or  groundings. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Final  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows; 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
of  Title  33,  Code  of  Federal  Regulations 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  1.05- 
1(g).  6.04-1, 6.04-6  and  160.5. 

2.  Section  165.1301  is  revised  to  read 
as  follows: 

§  166.1301  Puget  Sound,  and  Adjacent 
Waters  in  Northwestern  Washington — 
Regulated  Navigation  Area. 

The  following  is  a  regulated 
navigation  area — All  of  the  following 
northwestern  Washington  waters  under 
the  jurisdiction  of  the  Captain  of  the 
Port,  Puget  Sound:  Puget  Soimd,  Hood 
Canal.  Possession  Sound,  Elliott  Bay, 
Commencement  Bay,  the  San  Juan 
Archipelago.  Rosario  Strait,  Guemes 
Channel,  Bellingham  Bay.  U.S.  waters  of 
the  Strait  of  Juan  de  Fuca,  Haro  Strait, 
Boundary  Pass,  and  Georgia  Strait,  and 
all  lesser  bays  and  harbors  adjacent  tu 
the  above. 

(a)  Definitions  as  used  in  this  sectiu  t: 
(1)  Vessels  engaged  in  fishing  are  as 
identified  in  the  definition  found  in 
Rule  3  of  the  International  Regulations 


44322  Federal  Register  /  Vol.  59,  No.  166  /  Monday,  August  29,  1994  /  Rules  and  Regulations 


for  Prevention  of  Collisions  at  Sea,  1972, 
(72  COLREGS),  found  in  Appendix  A, 

Part  81  of  this  chapter. 

(2)  Hazardous  levels  of  vessel  traffic 
congestion  are  as  defined  at  the  time  by 
Puget  Sound  Vessel  Traffic  Service. 

(b)  This  section  is  intended  to 
enhance  vessel  traffic  safety  during 
periods  and  in  locations  where 
hazardous  levels  of  vessel  traffic 
congestion  are  deemed  to  exist  by  Puget 
Sound  Vessel  Traffic  Service. 

Operations  potentially  creating  vessel 
traffic  congestion  include,  but  are  not 
limited  to,  vessels  engaged  in  fishing, 
including  gillnet  or  purse  seine, 
recreational  fishing  derbies,  regattas,  or 
permitted  marine  events. 

(c)  General  regulations.  (1)  Nothing  in 
this  section  shall  be  construed  as 
relieving  any  party  from  their 
responsibility  to  comply  with  applicable 
rules  set  forth  in  the  72  COLREGS. 

(2)  Vessels  engaged  in  fishing  or  other 
operations — that  are  distinct  from 
vessels  following  a  Traffic  Separation 
Scheme  (TSS)  or  a  connecting 
precautionary  area  east  of  New 
Dungeness,  may  not  remain  in,  nor  their 
gear  remain  in,  a  traffic  lane  or  a 
connecting  precautionary  area  east  of 
New  Dungeness  when  a  vessel  following 
a  TSS  approaches  an  area  where 
hazardous  levels  of  vessel  traffic 
congestion  are  deemed  to  exist.  Vessels 
not  following  a  TSS  or  a  connecting 
precautionary  area  east  of  New 
Dungeness  shall  draw  in  their  gear, 
maneuver,  or  otherwise  clear  these  areas 
so  that  their  action  is  complete  and  the 
traffic  lane  and  connecting 
precautionary  area  is  clear  at  least 
fifteen  minutes  before  the  arrival  of  a 
vessel  following  the  TSS.  Vessels  which 
are  required  by  this  section  to  leave  the 
traffic  lane  or  connecting  precautionary 
area  must  also  remain  clear  of  the 
adjacent  separation  zone  when  in  a  TSS 
east  of  New  Dungeness. 

(3)  Vessels  engaged  in  fishing  or  other 
operations — that  are  distinct  from 
vessels  following  a  TSS  or  a  connecting 
precautionary  area  east  of  New 
Dungeness  and  which  are  not  required 
by  the  Bridge  to  Bridge  Radiotelephone 
Regulations  to  maintain  a  listening 
watch,  are  highly  encouraged  to 
maintain  a  listening  watch  on  the  Puget 
Sound  Vessel  Traffic  Service  (PSVTS) 
VHF-FM  radio  frequency  for  the  area  in 
which  the  vessel  is  operating.  A  safe 
alternative  to  the  radio  listening  watch 
is  to  stay  clear  of  the  TSS. 

(4)  Vessels  engaged  in  fishing  in  a 
traffic  lane  or  connecting  precautionary 
area  east  of  New  Dungeness  shall  tend 
nets  or  other  gear  placed  in  the  water  so 
as  to  facilitate  the  movement  of  the 
vessel  or  gear  from  the  traffic  lane  or 


precautionary  area  upon  the  approach  of 
a  vessel  following  the  TSS. 

(5)  Vessels  engaged  in  gill  net  fishing 
at  any  time  between  sunset  and  sunrise 
in  any  of  the  above-listed  waters  shall, 
in  addition  to  the  navigation  lights  and 
shapes  required  by  Part  81  of  this  title 
(72  COLREGS),  display  at  the  end  of  the 
net  most  distant  from  the  vessel  an  all¬ 
round  (32-point)  white  light  visible  for 
a  minimum  of  two  nautical  miles  and 
displayed  from  at  least  three  feet  above 
the  surface  of  the  water. 

(6)  A  vessel  following  the  TSS  may 
not  exceed  a  speed  of  11  knots  through 
the  water  when  transiting  areas  where 
hazardous  levels  of  vessel  traffic 
congestion  are  deemed  to  exist. 

(d)  Prohibited  fishing  areas.  Vessels 
engaged  in  fishing,  including  gillnet  and 
purse  seine  fishing,  are  prohibited  in  the 
following  areas: 

(1)  Edmonds/Kingston  ferry  crossing 
lanes,  to  include  the  waters  within  one- 
quarter  nautical  mile  on  either  side  of  a 
straight  line  connecting  the  Edmonds 
and  Kingston  ferry  landings  during  the 
hours  that  the  ferry  is  operating. 

(2)  The  Hood  Canal  Bridge,  to  include 
the  waters  within  a  one-half  nautical 
mile  radius  of  the  center  of  the  main 
ship  channel  draw  span  during  the 
immediate  approach  and  transit  of  the 
draw  by  public  vessels. 

(e)  Authorization  to  deviate  from  this 
section.  (1)  Commander,  Thirteenth  ' 
Coast  Guard  District  may,  upon  written 
request,  issue  an  authorization  to 
deviate  from  this  section  if  the  proposed 
deviation  provides  a  level  of  safety 
equivalent  to  or  beyond  that  provided 
by  the  required  procedure.  An 
application  for  authorization  must  state 
the  need  for  the  deviation  and  describe 
the  proposed  alternative  operation. 

(2)  PSVTS  may,  upon  verbal  request, 
authorize  a  deviation  from  this  section 
for  a  voyage,  or  part  of  a  voyage,  if  the 
proposed  deviation  provides  a  level  of 
safety  equivalent  to  or  beyond  that 
provided  by  the  required  procedure. 

The  deviation  request  must  be  made 
well  in  advance  to  allow  the  requesting 
vessel  and  the  Vessel  Traffic  Center 
(VTC)  sufficient  time  to  assess  the  safety 
of  the  proposed  deviation.  Discussions 
between  the  requesting  vessel  and  the 
VTC  should  include,  but  are  not  limited 
to,  information  on  vessel  handling 
characteristics,  traffic  density,  radar 
contracts,  and  environmental 
conditions. 

(3)  In  an  emergency,  the  master,  pilot, 
or  person  directing  the  movement  of  the 
vessel  following  the  TSS  may  deviate 
from  this  section  to  the  extent  necessary 
to  avoid  endangering  persons,  property, 
or  the  environment,  and  shall  report  the 


deviation  to  the  VTC  as  soon  as 
possible. 

Dated:  July  11, 1994. 

).  W.  Lockwood, 

Bear  Admiral,  U.S.  Coast  Guard  Commander, 
13th  Coast  Guard  District. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA83-1 -6565a;  FRL-5054-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  San 
Diego  County  Air  Pollution  Control 
District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan  (SIP).  The 
revisions  concern  rules  from  the  San 
Diego  County  Air  Pollution  Control 
District  (SDCAPCD).  This  approval 
action  will  remove  these  rules  from  the 
federally  approved  SIP,  as  requested  by 
the  state.  The  removal  of  these  rules 
from  the  SIP  acknowledges  that  these 
rules  are  no  longer  necessary  for 
achieving  and  maintaining  the  federal 
air  quality  standards  because  the 
sources  subject  to  these  rules  no  longer 
exist  in  the  SDCAPCD.  The  rules  that 
are  being  rescinded  were  originally 
approved  into  the  SIP  in  order  to 
regulate  emissions  of  volatile  organic 
compounds  (VOCs)  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
They  were  adopted  to  control  VOC 
emissions  from  the  separation  of  oil- 
water  mixtures.  On  the  effective  date  of 
this  action,  any  sanction  or  Federal 
Implementation  Plan  (FIP)  requirement 
is  permanently  lifted. 

EPA  is  finalizing  the  recision  of  thes*^ 
rules  from  the  California  SIP  under 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
DATES:  This  final  rule  action  is  effective 
on  October  28, 1994,  unless  adverse  or 
critical  comments  are  received  by 
September  28, 1994.  If  the  effective  date 
is  delayed,  a  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  for  each 
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rule  are  available  for  public  inspection 
at  EPA’s  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 
nile  revisions  are  available  for 
inspection  at  the  following  locations: 
Rulemaking  Section  (A-5-3),  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  StreeU  San  Francisco.  CA 
94105; 

U.S.  Environmental  Protection  Agency, 
Air  Docket  6102,  401  “M”  Street,  SVV., 
Washington,  DC  20460; 

California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  “L”  Street. 
Sacramento,  CA  92123-1095; 

San  Diego  Air  Pollution  Control  District, 
9150  Chesapeake  Drive.  San  Diego. 

CA  92123-1096. 

FOR  FURTHER  INFORMATION  CONTACT: 

Erik  H.  Beck.  Rulemaking  Section  (A-5- 
3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 

Region  IX,  75  Hawthorne  Street.  San 
Francisco,  CA  94105-3901,  Telephone: 
(415)  744-1190. 

SUPPLEMENTARY  INFORMATION: 

Applicability 

The  rules  being  rescinded  from  the 
California  SIP  include:  SDCAPCD  Rule 
61.9,  “Separation  of  Organic 
Compounds  from  Water”  and  Rule  65. 
“Volatile  Organic  Compound  Water 
Separators”.  This  request  to  rescind  was 
submitted  to  EPA  on  May  24, 1994.  Rule 
61.9  was  adopted  by  the  SDCAPCD  on 
March  14, 1989,  and  was  incorporated 
into  the  SIP  on  October  26. 1992  (57  FR 
48457).  Rule  65  was  originally 
submitted  to  EPA  as  a  SIP  revision  on 
June  30, 1972  and  was  approved  into 
the  SIP  on  September  22, 1972  (37  FR 
19812).  SDP  revisions  to  this  rule  were 
submitted  to  EPA  on  October  13, 1977 
and  were  approved  into  the  SIP  on 
August  31.  1978  (43  FR  38826). 

Background 

On  March  3, 1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  San 
Diego  County.  43  FR  8964,  40  CFR 
81.305.  Because  this  area  was  unable  to 
meet  the  statutory  attainment  date  of 
December  31, 1982,  California  requested 
under  section  172(a)(2),  and  EPA 
approved,  an  extension  of  the 
attainment  date  to  December  31, 1987. 
(40  CFR  52.222).  On  May  26. 1988,  EPA 
notified  the  Governor  of  California, 
pursuant  to  section  110(aj(2)  of  the  1977 
Act,  that  the  above  district’s  portion  cf 
the  California  SIP  was  inadequate  to 
attain  and  maintain  the  ozone  standard 


and  requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA’s  SIP- 
Call).  On  November  15, 1990,  the  Clean 
Air  Act  Amendments  of  1990  were 
enacted.  Public  Law  101-549, 104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 
In  amended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15, 1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 
guidance.*  EPA’s  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  San  Diego  County  is  classified  as 
Severe;  ^  therefore,  this  area  was  subject 
to  the  RACT  fix-up  requirement  and  the 
May  15, 1991  deadline. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  May  24, 
1994,  as  well  as  the  request  to  remove 
Rule  61.9  from  the  California  SIP,  which 
is  being  acted  on  in  this  notice.  This 
notice  addresses  EPA’s  direct-final 
action  for  SDCAPCD  Rule  61.9  and  Rule 
65. 

The  May  24, 1994  submittal  to  EPA 
from  the  State  of  California  did  not 
include  a  request  to  remove  Rule  65 
from  the  SIP.  This  request  was  made  in 
the  April  5, 1991  submittal  to  EPA 
which  transmitted  SDCAPCD  Rule  61.9 
for  inclusion  into  the  California  SIP. 
With  the  adoption  of  Rule  61.9  by  the 
SDCAPCD,  Rule  65  was  superseded  by 
Rule  61.9.  However,  when  EPA 
incorporated  Rule  61.9  into  the 
California  SIP  on  October  26, 1992  (57 
FR  48457),  EPA  did  not  remove  Rule  65 
from  the  SIP.  That  administrative 
oversight  is  being  corrected  with  this 
notice,  pursuant  to  section  110(k)(6). 


'  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
l^$t-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT.  52  FR  45044  (November  24. 1987); 
"Issues  Relating  to  VOC  Regulation  Cutpoints. 
Dencicncies.  and  Deviations.  CiariHcation  to 
Appendix  D  of  November  24. 1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25. 1988): 
and  the  existing  control  technique  guidelines 
(CTGs). 

^San  Diego  County  retained  its  designation  of 
nonattainment  and  was  classified  by  operation  of 
law  pursuant  to  sections  107(d)  and  181(a)  upon  the 
date  cf  "nactment  of  the  CAA.  See  55  FR  50094 
(Novembei  0.  1991). 


For  purposes  of  its  local  regulations, 
SDCAPCD  deleted  Rule  65  on  March  14. 
1989,  and  deleted  Rule  61.9  on  April  19, 
1994.  The  SIP  submittals  requesting 
deletion  of  these  rules  were  found  to  be 
complete  on  May  21. 1991  (Rule  65)  and 
on  July  14, 1994  (Rule  61.9)  pursuant  to 
EPA’s  completeness  criteria  that  are  set 
forth  in  40  CFR  part  51,  distinguished 
appendix  V.* 

These  rules  were  originally  adopted 
by  the  District  to  control  VOC  emissions 
from  devices  that  remove  oils  from 
contaminated  water.  VOCs  contribute  to 
the  production  of  ground  level  ozone 
and  smog. 

EPA  Evaluation 

EPA  has  evaluated  the  SDCAPCD’s 
request  to  remove  Rule  61.9  and  Rule  65 
from  the  California  SIP  and  has 
determined  that  this  request  is 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy  because  the 
SDCAPCD  has  demonstrated  that  there 
are  no  sources  within  the  nonattainment 
area  that  would  be  subject  to  these 
requirements.'*  EPA  has  verified  the 
absence  of  these  sources  by  exhaustively 
searching  EPA’s  Aerometric  Information 
Retrieval  System  (AIRS)  database  for  the 
existence  of  firms  using  wastewater 
separators,  firms  that  had  used 
wastewater  separators  in  the  past,  and 
for  the  existence  of  firms  whose 
industrial  processes  would  suggest  that 
they  would  use  wastewater  separators. 
No  firms  meeting  these  criteria  were 
found.  Therefore,  SDCAPCD  Rule  61.9 
and  65  are  being  rescinded  from  the 
California  SIP.  The  final  action  on  Rule 
61.9  serves  as  a  final  determination  that 
the  deficiency  in  this  rul6  has  been 
corrected.  Therefore,  if  this  direct  final 
action  is  not  withdrawn,  on  October  28. 
1994,  any  sanction  or  FIP  clock  is 
stopped  and  any  imposed  sanctions 
would  be  permanently  lifted. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 


■*  EPA  adopted  the  completeness  criteria  on 
February  16. 1990  (55  FR  5830)  and.  pursuant  to 
section  il0(k)(l)(.^)  of  the  CAA,  revised  the  criteria 
on  August  26.  1991  (56  FR  42216). 

*  Pursuant  to  section  193  of  the  CA.\.  EPA  cannot 
approve  the  deletion  of  a  SIP  requirement  that  was 
in  effect  prior  to  enactment  of  the  1990  CAA 
Amendments  unless  EPA  determines  that  the  SIP 
revision  will  provide  for  equivalent  or  greater 
reductions  in  emi.ssions.  Because  there  have  been 
no  sources  subject  to  this  regulation  in  the 
SlXiAPCD  since  1986.  EPA  telieves  that  the 
deletion  of  this  regulation  will  not  result  in  the 
increa.se  of  emissions  of  V'CXIs. 
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relation  to  relevant  statutory  and 
regulatory  requirements. 

EPA  is  publishing  this  document 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
dociunent  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  October  28, 

1994,  unless  by  September  28, 1994, 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action,  in  conjimction  with  the 
document  in  the  proposed  rules  section 
of  today’s  Federal  Register,  serving  as  a 
propos^  rule.  The  EPA  will  not 
institute  a  second  comment  period  on  - 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  October  28, 
1994. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  smdl  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

The  removal  of  these  rules  from  the 
SIP  does  not  create  any  new 
requirements,  because  there  are  no 
longer  any  sources  subject  to  these  rules 
in  the  District.  Therefore,  because  the 
Federal  SlP-approval  does  not  impmse 
any  new  requirements,  1  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SlPs  on  such  grounds. 

Union  Electric  Co.  v.  United  States 
E.P.A.,  427  U.S.  246,  256-86  (S.  Q. 
1976);  42  U.S.C.  7410  (aH2). 


The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  Protection,  Air 
pollution  control,  Hydrocarlmns, 
Incorporation  by  reference, 
Inteigovemmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  refeence  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  july  1, 1982. 

Date:  August  10, 1994. 

Felicia  Marcus, 

Regional  Administrator. 

Part  52,  chapter  1,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  S2— {AMENDED] 

1,  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q.l 

Subpart  F — Cafifomia 

2.  Section  52.220  is  amended  by 
revising  paragraphs  (c)(6)  and 
(c)(183)(i)(A)(2);  and  by  adding 
paragraph  (c){4l)(ii)(A)(l)  to  read  as 
follows: 

§  52.220  Identification  of  plan. 

(c)  •  •  * 

(6)  Revised  regulations  for  all  APCD’s 
submitted  on  June  30, 1972,  by  the 
Governor,  except  for: 

(i)  San  Diego  County  Air  Pollution 
Control  District. 

(A)  Rule  65  is  now  removed  without 
replacement  as  of  March  14, 1989. 

*  *  «  Ik  * 

(41)  *  *  * 

(ii) *  *  • 

(A)*  *  * 

(1)  Rule  65  is  now  removed  without 
replacement  as  of  Mart:h  14, 1989. 

«  *  »  *  ♦ 

(183)*  *  * 

(1) *  *  * 

(A)*  *  * 

(2)  Rule  61.9,  adopted  on  March  14, 
1989,  is  now  removed  without 
replacement  as  of  April  19, 1994. 

*  *  *  «  * 
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40  CFR  Part  52 

[WA-ia-1-68303;  WA-21-1-6278a;  FRL- 
6017-3] 

Approval  »id  Promulgation  of 
Implementation  Plans:  Washington 

AGENCY;  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

summary:  Environmental  Protection 
Agency  (EPA)  approves  numerous 
amendments  to  Regulations  I  and  II  of 
the  Puget  SoOnd  Area  Pollution  Control 
Agency’s  (PSAPCA)  rules  and  the 
addition  of  Regulation  III,  for  the  control 
of  air  pollution  in  Pierce,  King, 
Snohomish,  and  Kitsap  Counties, 
Washington,  as  revisions  to  the 
Washington  State  Implementation  Plan 
(SIP).  In  addition,  EPA  approves  the 
part  D  New  Source  Review  (Article  6) 
rules  as  they  apply  to  PSAPCA’s 
jurisdiction  (Pierce,  King,  Snohomish, 
and  Kitsap  Coimties).  These  revisions 
'  were  submitted  by  the  Director  of  the 
Washington  State  Department  of 
Ecology  (WDOE)  on  September  11, 1992 
and  October  20, 1993  in  accordance 
with  the  requirements  of  section  110 
and  part  D  of  the  Clean  Air  Act  (herein 
the  Act)  and  superseded  and  replaced 
previously  submitted  rules  by  reAPCA. 
In  accordance  with  Washington  statutes, 
PSAPCA  rules  must  be  at  least  as 
stringent  as  the  WDOE  statewide  rules. 
DATES:  This  final  rule  will  be  effective 
on  October  28, 1994,  unless  adverse  or 
critical  comments  are  received  by 
September  28, 1994.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to: 

Montel  Livingston,  SIP  Manager,  Air 
Programs  Branch  (AT-082),  EPA, 
Docket  #WA10-l-5830  and  WA21-1- 
6278, 1200  Sixth  Avenue,  Seattle, 
Washington  98101. 

Documents  which  ere  incorporated  by 
reference  are  available  for  public 
inspection  at  the  Air  and  Radiation 
Docket  and  Information  Center,  EPA, 
401  M  Street,  SW.,  Washington,  DC 
20460.  Copies  of  material  submitted 
to  EPA  may  be  examined  during 
normal  business  hours  at  the 
following  locations:  EPA,  Region  10, 
Air  Programs  Branch,  1200  Sixth 
Avenue  (AT-082),  Settle, 

Washington  98101,  and  Washington 
Department  of  Ecology,  PO  Box 
47600,  Olympia,  Washington  98504. 
FOR  FURTHER  INFORMATION  CONTACT: 
Montel  Livingston,  Air  Programs  Branch 
(AT-082),  EPA,  Region  10,  Seattle, 
Washington  98101,  (206)  553-0180. 
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SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  September  11, 1992,  the  Director 
of  WDOE  submitted  to  EPA  Region  10 
revised  and  updated  regulations  for 
PSAPCA  affecting  King,  Pierce, 
Snohomish,  and  Kitsap  Counties. 
Included  in  this  submittal  were 
numerous  revisions,  renumbering/ 
movement  of  rules,  additions,  and 
deletions,  as  approved  by  the  Board  of 
Directors  of  PSAPCA,  to  its  currently 
federally  approved  regulations  I  and  II. 
Also  included  in  this  submittal  was 
regulation  III,  a  new  regulation  not 
previously  in  the  EPA  approved 
Washington  SIP.  On  October  8, 1993, 
the  Director  of  WDOE  submitted  to  EPA 
Region  10  another  set  of  updated 
PSAPCA  revisions  to  regulations  I,  II, 
and  III  affecting  King,  Pierce, 

Snohomish,  and  Kitsap  Counties  which 
superseded  the  September  11, 1992, 
submittal.  PSAPCA  and  WDOE  held 
joint  public  hearings  each  time  to 
receive  public  comment  on  the 
September  11, 1992  and  October  8, 1993 
revisions  to  PSAPCA’s  rules  as  updates 
to  the  Washington  SEP,  and  no  public 
testimony  was  offered.  Among  these 
amendments  were  technical 
amendments  to  bring  PSAPCA 
regulations  into  conformance  with  the 
open  burning  program  for  the  state  of 
Washington,  revisions  to  PSAPCA’s 
New  Source  Review  provisions  to 
comply  with  new  requirements  under 
the  Act,  various  dehnition  changes  to 
improve  clarity  of  new  and  revised 
sections,  and  overall  strengthening 
measures  for  the  control  of  ozone  within 
the  affected  nonattainment  areas  and, 
generally,  the  control  of  particulate 
matter. 

II.  Description  of  Plan  Revisions 

The  PSAPCA  amendments  submitted 
by  WDOE  on  September  11, 1992  and 
October  8, 1993  for  inclusion  into  the 
Washington  SIP  were  essentially  local 
air  pollution  regulations  which  are  at 
least  as  stringent  as  the  statewide  rules 
of  the  WDOE. 

To  begin,  this  rulemaking  action 
includes  several  revisions  to  the 
following  Articles  of  the  previously  EPA 
approved  PSAPCA  regulations. 

Regulation  I 

Article  I  Policy,  Short  Title  and 
Definitions;  Article  3  General 
Provisions;  Article  6  New  Source 
Review;  Article  8  Outdoor  Fires;  and 
Article  9  Emission  Standards. 

Regulation  II 

Article  I  Purpose,  Policy,  Short  Title 
and  DeHnitions;  Article  2  Gasoline 


Marketing  Emission  Standards;  Article  3 
Miscellaneous  Volatile  Organic 
Compound  Emission  Standards;  and 
Article  4  General  Provisions. 

For  those  revisions  to  regulations  I 
and  II  which  involve  emission  standards 
and  are  part  of  the  current  EPA 
approved  Washington  SIP,  the  overall 
effect  of  each  of  the  amendments  is  to 
reduce  the  allowable  emissions.  The 
new  source  review  provisions  of  article 
6,  regulation  I  were  revised  to  meet  the 
new  requirements  of  part  D  of  the  Act 
as  set  forth  in  the  General  Preamble  for 
the  Implementation  of  title  I  of  the 
Clean  Air  Act  Amendments  of  1990  (57 
FR  13498,  April  16. 1992).  For  those 
revisions  to  article  I,  regulation  II, 
which  involved  definitions,  some  ' 
definitions  were  deleted  which  are  no 
longer  used  and  new  definitions  were 
added  which  apply  to  new  sections  of 
the  Regulation. 

This  rulemaking  action  also  includes 
the  addition  of  the  following  elements 
for  inclusion  into  the  Washington  SIP: 

Regulation  I 

Article  5  Registration,  all  sections. 
Article  6  New  Source  Review,  section 
6.10  Work  Done  Without  an 
Approval. 

Article  9  Emission  Standards,  sections 
9.08,  9.11,  9.13,  9.15,  9.16,  9.17,  9.20. 
Article  11  Ambient  Air  Quality 
Standards  and  Control  Measure 
Required,  all  sections. 

Article  12  Standards  of  Performance  for 
Continuous  Emission  Monitoring 
Systems,  all  sections. 

Article  13  Solid  Fuel  Burning  Device 
Standards,  all  sections. 

Regulation  II 

Article  3  Miscellaneous  Volatile  Organic 
Compound  Emission  Standards, 
sections  3.03,  3.04,  3.08,  and  3.11. 

Regulation  III 

Article  1  General  Requirements,  all 
sections. 

Article  2  Review  of  Toxic  Air 
Contaminant  Sources,  all  sections. 
Article  3  Source-Specific  Emission 
Standards,  all  sections;  and 
Article  4  Asbestos  Control  Standard,  all 
sections. 

The  overall  effect  of  the  additions  to 
regulation  I  which  involve  emission 
standards  is  to  reduce  allowable 
emissions  as  they  are  additional 
requirements  and  do  not  supersede  the 
requirements  already  in  the  SIP.  The 
overall  effect  of  the  addition  of 
regulation  III  provides  for  additional 
control  measures  for  ozone  and 
particulate  matter,  and  strengthens 
measures  for  the  control  of  ozone  and 


particulate  matter  within  the  affected 
nonattainment  areas. 

Finally,  this  rulemaking  action 
includes  action  taken  by  PSAPCA’s 
Board  of  Directors  which  approved  the 
deletion  of  some  elements  from 
PSAPCA’s  regulations  I  and  II  of  the 
Washington  SIP  and  the  renumbering 
and  movement  of  certain  rules  within 
PSAPCA’s  regulations.  Where  the  rules 
previously  had  been  approved  by  EPA. 
EPA  is  approving  the  renumbering  and 
movement  of  rules  as  submitted  by  the 
State. 

Regulation  I — Deletions  and  Movement 
of  Rules 

Deletions:  Sections  3.03  Investigations 
and  Studies  by  the  Control  Officer;  3.12 
Appeals  from  Board  Orders;  3.13  Status 
of  Orders  on  Appeal;  3.15  Interfering 
with  or  Obstructing  Agency  Personnel; 
3.21  Service  Of  Notice;  6.05  Information 
Required  for  Notice  of  Construction  and 
Application  for  Approval;  6.11 
Conditional  Approval;  6.12  Time 
Limits;  8.05  Emission  Standard 
Exemptions;  and  9.02  Outdoor  Fires. 
Provisions  for  appeals  (previously 
section  3.11  Orders  and  Hearings)  are 
now  found  under  section  3.17  Appeal  of 
Orders.  Section  7.02  Filing  Fees 
previously  had  been  part  of  tbe  EPA 
approved  Washington  SIP  because  it 
covered  fees  for  more  than  just  7.01 
Variances,  w'hich  was  not  a  part  of  the 
EPA  approved  SIP.  However,  now 
section  7.02  has  been  revised  and 
renumbered  as  a  part  of  the  new 
Variance  Article  and  EPA  will  be  taking 
no  action  on  both  the  variance  provision 
and  the  filing  fee  provision.  Provisions 
for  emission  standard  exemptions  and 
outdoor  fires  are  now  found  under 
Article  8  Outdoor  Fires. 

Regulation  II — Deletions  and  Movement 
of  Rules 

Deletion:  Section  2.13  Schedule  of 
Control  Dates.  Provisions  for  Solvent 
Metal  Cleaners  (previously  section  2.09) 
are  now  found  under  regulation  III, 
section  3.05. 

Deletions:  Sections  3.02  High  Vapor 
Pressure  Volatile  Organic  Compound 
Storage  in  External  Floating  Roof  Tanks: 
3.11  Schedule  of  Compliance  Dates; 

4.01  Enforcement:  and  4.03  Alternative 
Control  Dates.  Provisions  for  section 
3.92  can  now  be  found  under  section 
2.04;  provisions  for  Leaks  from  Gasoline 
Transport  Tanks  and  Vapor  Recovery 
Systems  (previously  section  3.03)  can 
now  be  found  under  section  2.08; 
provisions  for  Perchloroethylene  Dry 
Cleaning  Systems  (previously  section 
3.04)  can  now  be  found  under 
Regulation  III,  section  3.03.  Provisions 
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for  enforcement  may  be  found  in 
Regulation  I,  section  3.15. 

Under  Washington  statutes,  rules  of 
any  ldt:al  air  pollution  control  authority 
must  be  at  least  as  stringent  as  the 
statewide  rules  of  the  WDOE.  Since  EPA 
has  already  approved  the  statewide 
rules  as  meeting  the  requirements  of  the 
Act  Ouly  27, 1993  (58  FR  4581)),  with 
the  exceptions  described  below,  EPA  is 
approving  numerous  amendments  to  the 
PSAPCA  regulations  I  and  II,  cmd 
regulation  in  in  their  entirety. 

Finally,  EPA  is  taking  no  action  on 
the  following  articles  and  sections 
which  were  included  in  the  September 

II,  1992  and  October  8, 1993  submittals 
but  have  not  been  included  in  the 
Washington  SIP  in  the  past. 

SpeciGcally,  under  Regulation  I,  EPA  is 
taking  no  action  on  the  following: 

Article  4  Variances  (all  sections); 

Article  9  Emission  Standards 

Section  9.10  Emission  of 
Hydrochloric  Acid;  and 

Section  9.12  Odor  and  Nuisance 
Control  Measures. 

III.  Discussion  of  New  Source  Reidew 
Revisions 

Regulation  I,  Article  6  New  Source 
Review  is  currently  approved  by  EPA  as 
meeting  the  requirements  of  part  D  of 
the  Act  and  40  CFR  51.165  as  in  effect 
prior  to  the  Clean  Air  Act  Amendments 
of  1990.  However,  the  1990 
Amendments  established  numerous 
new  requirements  for  part  D  new  source 
review  programs  depending  upon  the 
seriousness  of  the  nonattainment 
problem.  Furthermore,  the  Amendments 
established  spedHc  deadlines  for 
submittal  of  revisions  to  existing  Sff 
new  source  review  programs  for  each 
nonattainment  pollutiint  and  area 
classification. 

There  are  a  number  of  nonat'ainment 
areas  within  PSAPCA’s  jurisdiction. 
Specifically,  there  are  three  moderate 
PMk)  nonattainment  areas,  one  marginal 
ozone  nonattainment  area,  and  one 
moderate  carbon  monoxide 
nonattainment  area.  Revisions  to  new 
source  review  rules  were  required  to  be 
submitted  to  EPA  by  June  30, 1992  for 
PMio,  November  15, 1992  for  ozone,  and 
November  15, 1992  for  carbon 
monoxide.  However,  because  of  the ' 
classification  of  the  nonattakiment 
areas,  only  minor  revisions  to  the 
existing  approved  rules  were  required 
by  the  Amendments.  These  needed 
revisions  are  described  in  detail  in 
sections  inA.2.,  lII.B.2.f.,  IIl.C.l.d.,  and 
III.G.  of  the  “General  Preamble  for  the 
Implementation  of  title  1  of  the  Clean 
Air  Act  Amendments  of  1990  (57  FR 
13498,  April  16, 1992).” 


The  revisions  to  the  PSAPCA 
regulations  submitted  on  October  8, 

1993:  (1)  Establish  a  minimum  o^set 
ratio  of  1.10  to  1  for  all  nonattainment 
pollutants  (Section  6.07(d)(3));  (2) 
require  that  the  offsets  come  from 
sources  in  the  same  nonattainment  area 
(Section  6.07(d)(3));  (3)  require  that  the 
amount  of  emission  reaction  credit  be 
based  on  the  lower  of  a  source’s  current 
actual  or  allowable  emissions  to  ensure 
that  offsets  represent  real  reductions  in 
actual  emissr<»is  and  that  no  credit  is 
given  for  reductions  otherwise  required 
by  the  Act  (Section  6.08(b));  (4)  ensure 
that  offsets  will  be  federally-enforoeable 
at  the  time  the  part  D  new  source  review 
permit  is  issued  (Section  6.08(d))  and 
that  the  actual  reduction  will  occur  by 
the  time  that  the  new  major  source  or 
major  modification  would  begin 
operation  (Section  6.07(d)(3)};  and  (5) 
expanded  the  coverage  of  the 
alternatives  analysis  to  all 
nonattainment  pollutants  (6.07(d)(4)). 
These  changes  represent  the  revisions  to 
the  ciurently  approved  PSAPCA 
regulations  required  by  the  Clean  Air 
Act  Amendments  as  set  forth  in  the 
“General  Preamble”  for  moderate  PMio, 
marginal  ozone,  and  moderate  carbon 
monoxide  nonattaininent  areas. 

Section  189(e)  of  the  Act,  however, 
requires  that  the  control  requirements 
for  PMio  also  apply  to  sources  of  PMio 
precursors  unless  the  Administrator 
determines  that  such  sources  do  not 
significantly  contribute  to  PMio  levels 
that  exceed  the  PMio  standards.  EPA  has 
made  such  determinations  for  the  Kent 
and  Seattle  PMio  nonattainment  areas 
(58  FR  40059-40060  and  59  FR  32370- 
32376).  Based  on  information  contained 
in  the  SIP  for  the  Tacoma  PMio 
nonattainment  area  submitted  by  WDOE 
on  November  15, 1991,  EPA  is 
determining,  by  this  action,  that  such 
sources  in  Ae  Tacoma  PMio 
nonattainment  area  do  not  significantly 
contribute  to  PMio  levels  that  exceed  the 
PM  10  standards.  The  basis  for  this 
determination  is  discussed  in  more 
detail  in  the  technical  support 
document  that  is  part  of  the  public 
docket  for  this  rulemaking.  ^A  is, 
therefore,  granting  approval  of  the 
PSAPCA  part  D  NSR  rules  as  they  apply 
to  PSAPCA’s  jursidiction  and  is 
approving  the  rules  for  the  ozone  and 
carbon  monoxide  nonattainment  areas. 

IV.  Summary  of  EPA  Action 

In  this  action,  EPA  approves 
numerous  amendments  to  the  PSAPCA 
rules  as  revisions  to  the  Washington 
SIP.  Specifically,  EPA  approves: 

A.  Revisions  to  Regulation  1:  Article 
I;  Article  3;  Article  6;  Article  8;  and 
Article  9;  and  the  rescLssion  under 


Article  3  of  sections  3.03  (Investigations 
and  Studies  by  the  Control  Officer), 

3.12,  3.13  (Status  of  Orders  on  Appeal), 
3.15,  and  3.21;  under  Article  6  the 
rescission  of  sections  6.05, 6.11,  and 
6.12;  under  Article  8  the  rescission  of 
section  8.05;  and,  under  Article  9  the 
rescission  of  section  9.02; 

B.  Revisions  to  Regulation  B:  Article 
I,  Article  2,  Article  3  and  Article  4;  and 
the  rescission  under  Article  2  of  section 
2.13;  under  Article  3  the  rescission  of 
sections  3.02,  and  3.11  (Schedule  of 
Compliance  Dates);  and  under  Article  4 
the  rescission  of  sections  4.01  and  4.03; 

C.  Additions  to  Regulation  I:  Article  5; 
Article  6,  sections  6.10  and  6.12;  Article 
9,  sections  9.08, 9.11, 9.13, 9.15, 9.16, 
9.17,  and  9.20;  Article  11;  Article  12; 
and  Article  13; 

D.  Additions  to  Regulation  B:  Article 
3,  sections  3.03  (Can  and  Paper  Coating 
Operations),  3.04  (Motor  Vehicle  and 
Mobile  Equipment  Coating  Operations), 
3.08,  and  3.11  (Coatings  and  Ihk 
Manufacturing);  and 

E.  Adoption  of  Regulation  BI,  all 
Articles. 

V.  Administrative  Review 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantia)  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  1,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  1 
certify  that  it  does  not  have  a  si^ificant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 

Union  Electric  Co.  v.  U.S.E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

The  ^A  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
cx)mments.  However,  in  a  separate 
document  in  this  Federal  Register 
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publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
ac:tion  will  be  effective  October  28, 

1994,  unless,  by  September  28, 1994, 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  sued)  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  October  28, 1994. 

The  EPA  has  reviewed  this  request  for 
revision  of  the  federally-approved  SIP 
for  confomiant.-e  with  the  provisions  of 
the  1990  Clean  Air  Act  Amendments 
enacjted  on  November  15, 1990.  The 
EPA  has  determined  that  this  action 
conforms  with  those  requirements. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  speciHc 
technical,  economic  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993 
memorandum  horn  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  OMB  has  exempted 
this  regulatory  action  from  E.0. 12866 
review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  28, 1994. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  Hnal  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  set;tion 
307(b)(2),  42  U.S.C.  7607(b)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide,  Hydrocarbons,  Incorponitiou 


by  referem*.  Ozone,  Volatile  organic 
compounds. 

Note:  InriKporation  by  reference  of  the 
Implementation  Plan  for  the  State  of 
Washington  was  approved  by  the  Director  of 
the  Office  of  Federal  Register  on  July  1, 1982. 

Dated:  July  13, 1994. 

Gerald  A.  EmLson, 

Acting  Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows; 

Authority:  42  U.S.C.  7401-7b71q. 

Subpart  WW — Washington 

2.  Section  52.2470  is  amended  by 
adding  paragraph  (c)  (43)  to  read  as 
follows: 

§  52.2470  Identification  of  plan. 

•  •  •  ♦  * 

(c)*  •  * 

(43)  On  September  11, 1992  and 
October  8, 1993  tl)e  Director  of  the 
VVDOE  submitted  revisions  to  PSAPCA’s 
rules  for  the  control  of  air  pollution  in 
Pierce,  King,  Snohomish,  and  Kitsap 
Counties,  Washington  as  revisions  to  the 
Washington  SIP.  These  revisions 
superseded  and  replaced  previously 
submitted  rules  by  PSAPCA. 

(i)  Incorporation  by  reference. 

(A)  September  11, 1992  letter  from  the 
Director  of  WDOE  to  EPA  Region  10 
submitting  revisions  to  PSAPCA’s  rules 
for  the  control  of  air  pollution  in  King, 
Pierce,  Snohomish,  and  Kitsap 
Counties,  Washington,  for  inclusion  into 
the  Washington  SIP. 

(B)  Regulations  1,  II,  and  111  as  adopted 
by  the  Board  of  Directors,  PSAPCA,  and 
submitted  through  the  WDOE  to  EPA 
Region  10,  as  a  revision  to  the  SIP,  with 
a  WDOE  adopted  date  of  September  16, 

1992. 

(C)  October  8, 1993  letter  from  the 
Director  of  WDOE  to  EPA  Region  10 
submitting  revisions  to  PSAPCA’s  rules 
for  the  control  of  air  pollution  in  King, 
Pierce,  Snohomish,  and  Kitsap 
Counties,  Washington,  for  inclusion  into 
the  Washington  SIP. 

(D)  Regulations  1,  II,  and  III  as  adopted 
by  the  Board  of  Directors,  PSAPCA,  and 
submitted  through  WEKDE  to  EPA 
Region  10,  as  a  revision  to  the  SIP,  with 
a  WDOE  adopted  date  of  Ojiober  1 8, 

1993. 

3.  Section  52.2479  is  amended  by 
revising  the  entry  and  the  entry  heading 
for  “Puget  Sound  Air  Pollution  (kmtrol 
Authority — Regulation  1”  and  the  entry 
and  entry  heading  for  “Puget  .Sound  Air 


Pollution  Control  Authority — 

Regulation  II”;  and  by  adding  a  new 
entry  “Puget  Sound  Air  Pollution 
Control  Agency — Regulation  III”  to  reaii 
as  follows: 

§  52.2479  Contents  of  the  federally 
approved,  state  submitted  implementatice 
plan. 

•  «  •  *  * 

Puget  Sound  Air  Pollution  Control  Agenev — 
Regulation  1 

Article  1  Policy,  Short  Titles  an»l 
Definitions 

1.01  Policy  (10-10-73) 

1.03  Name  of  Agency  (3-13-»i8) 

1.05  Short  Title  (3-13-68) 

1 .07  (General  Definitions  ( 1 1-1 9-92) 

Article  3  (ieneral  Provisions 
3.01  Duties  and  Powers  of  the  (^kmtrol 
Officer  (8-8-91) 

3.03  Display  of  Notices:  Removal  or 
Mutilation  Prohibited  (8-8-91) 

3.05  Investigations  by  the  Control  Officer 
(8-8-91) 

3.07  False  and  Misleading  Oral 
Statements:  Unlawful  Reproduction  or 
Alteration  of  Documents  (8-8-91) 

3.09  Violations — Notice  (8-8-91 ) 

3.11  Civil  Penalties  (9-10-92) 

3.13  Criminal  Penalties  (8-8-91) 

3.15  Additional  Enforcement  (8-8-91). 
3.17  Appeal  of  Orders  (8-8-91) 

3.19  Confidential  Information  (8-8-91) 
3.21  .Separability  (8-8-91) 

Article  5  Registration 
5.02  Definition  and  Components  of 
Registration  Program  (12-9-82) 

5.03  Registration  Required  (8-9-90) 

5.05  General  Requirements  for 
Registration  (8-^90) 

5.07  Fees — Registration  Program  (12-12- 
91) 

5.08  Shut  Down  Sources  (11-12-87) 

5.09  Noncompliance  is  Unlawful  (12-9- 
82) 

5.10  Surcharge  for  Mandatory  Training 
Programs  (11-14-91) 

5.11  Surcharge  for  Blenders  of 
Oxygenated  (Gasoline  (11-19-92) 

Article  6  New  Source  Review 
6.03  Notice  of  Construction  (11^-19-92) 
6.04  Filing  Fees  (11-19-92) 

6.06  Requirements  for  Public  Notice  (3— 
13-80) 

6.07  Order  of  Approval — Order  to  Prevent 
Construction  (11-19-92) 

6.08  Emission  Rixhiction  Credit  B.9nking 
(11-19-92) 

6.09  Notii  e  of  Completion  (11-19-92) 
6.10  Work  Done  Without  an  Approval 
(11-12-87) 

Article  8  Outdoor  Fires 
8.01  Polk  y  (4-9-92) 

8.02  Outdoor  Fires — Prohibitetf  Types  (5- 
13-93) 

8.03  Ouhloor  Fires — Prohibited  Ar>ws  (5- 
13-93) 

8.04  General  Conditions  (4-9-92) 

Article  9  Emission  Standanis 
9.03  Emission  of  Air  (fontaminani:  Visual 
Stamford  (5-11-89) 

9.04  D<9posit.>oi>  of  P.trf  icufote  Matter  (6- 
9-83) 

9.05  Incinerattv  Burning  (6-9-88) 
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9.06  Refuse  Burning  Equipment:  Time 
Restriction  (6-9-88) 

9.07  Emission  of  Sulfur  Oxides  (6-9-88) 
9.08  Combustion  and  Marketing  of  Waste- 
Derived  Fuels  (2-13-86) 

9.09  Emission  of  Particulate  Matter: 

Concentration  Standards  (5-11-89) 

9.11  Emission  of  Air  Contaminant: 

Detriment  to  Person  or  Property  (6-9-83) 
9.13  Emission  of  Air  Contaminant: 
Concealment  and  Masking  Restricted  (6- 
9-88) 

9.15  Fugitive  Dust:  Emission  Standard 
(8-10-89) 

9.16  Spray  Coating  Operations  (6-13-91) 

9.17  Report  of  Startup,  Shutdown. 
Breakdown,  or  Upset  Condition  (5-16- 
84) 

9.20  Maintenance  of  Equipment  (6-9-88) 
Article  11  Ambient  Air  Quality  Standards 
and  Control  Measure  Required 
1 1 .01  Air  Quality  Control  Measures  (8- 
14-80) 

11.03  Ambient  Air  Quality  Standards: 

Suspended  Particulate  (8-14-80) 

11.04  Ambient  Air  Quality  Standards: 

PM, o  (6-9-88) 

1 1.05  Ambient  Air  Quality  Standards: 
Lead  (8-14-80) 

1 1 .06  Ambient  Air  Quality  Standards; 

Carbon  Monoxide  (8-14-80) 

1 1 .07  Ambient  Air  Quality  Standards: 
Ozone (8-14-80) 

11.08  Ambient  Air  Quality  Standards; 

Nitrogen  Dioxide  (8-14-80) 

1 1 .09  Ambient  Air  Quality  Standards: 
Sulfur  Dioxide  (8-14-80) 

Article  12  Standards  of  Performance  for 
Continuous  Emission  Monitoring 
Systems 

12.01  Introduction  (8-10-89) 

12.02  Continuous  Emission  Monitoring 
Requirement  (8-10-89) 

12.03  Quality  Assurance  Requirements 
(8-10-89) 

12.04  Record  Keeping  and  Reporting 
Requirements  (8-10-89) 

Article  13  Solid  Fuel  Burning  Device 
Standards 

13.01  Policy  and  Purpose  (9-26-91) 

13.03  Opacity  Standards  (10-11-90) 
13.04  Prohibited  Fuel  Types  (9-26-91) 
13.05  Curtailment  (9-26-91) 

Puget  Sound  Air  Pollution  Control  Agency — 
Regulation  11 

Article  1  Purpose,  Policy.  Short  Title  and 
Definitions 

1.01  Purpose  (3-13-80) 

1.02  Policy  (6-13-91) 

1.03  Short  Title  (12-11-80) 

1.04  General  Definitions  (12-11-80) 

1.05  Special  Definitions  (6-13-91) 
Article  2  Gasoline  Marketing  Emission 
Standards 

2.03  Petroleum  Refineries  (6-13-91) 

2.04  Volatile  Organic  Compound  Storage 
Tanks (6-13-91) 

?.05  Gasoline  Loading  Terminals  (1-9- 
92) 

2.06  Bulk  Gasoline  Plants  (6-13-91) 

2.07  Gasoline  Stations  (1-9-92) 

2.08  Leaks  from  Gasoline  Transport 
Tanks  and  Vapor  Recovery  Systems  (6- 
13-91) 

Article  3  Miscellaneous  Volatile  Organic 
Compound  Emission  Standards 


3.01  Cutback  Asphalt  Paving  (6-13-91) 
3.03  Can  and  Paper  Coating  Operations 
(6-13-91) 

3.04  Motor  Vehicle  and  Mobile 
Equipment  Coating  Operations  (6-13-91) 
3.05  Graphic  Arts  Systems  (12-11-80) 

3.07  Petroleum  Solvent  Dry  Cleaning 
Systems  (2-11-82) 

3.08  Polyester,  Vinylester,  Gelcoat,  and 
Resin  Operations  (6-13-91) 

3.09  Aerospace  Component  Coating 
Operations  (6-13-91) 

3.11  Coatings  and  Ink  Manufacturing  (7- 
15-91) 

Article  4  General  Provisions 
4.02  Testing  and  Monitoring  (6-13-91) 
4.04  Exceptions  to  VOC  Emission 
Standards  and  Requirements  (12-11-80) 
4.05  Separability  (12-11-80) 

Puget  Sound  Air  Pollution  Control  Agency — 

Regulation  III 

Article  1  General  Requirements 
1.01  Policy  (2-11-93) 

1 .02  Short  Title  (1-9-92) 

1.03  Area  Sources  of  Toxic  Air 
Contaminants  (8-9-90) 

1.05  Purpose  and  Approach  (8-9-90) 

1.07  General  Definitions  (1-9-92) 

1.08  Special  Definitions  (2-11-93) 

1.09  Emission  Monitoring  Requirements 
(8-9-90) 

1.11  Reporting  Requirements  (8-9-90) 

Article  2  Review  of  Toxic  Air  Contaminant 

Sources 

2.01  Applicability  (1-9-92) 

2.03  New  or  Altered  Toxic  Air 
Contaminant  Sources  (8-9-90) 

2.05  Registered  Sources  of  Toxic  Air 
Contaminants  (8-9-90) 

Article  3  Source-Specific  Emission 
Standards 

3.01  Chromic  Acid  Plating  and  Anodizing 
(1-9-92) 

3.03  Perchloroethylene  Dry  Cleaners  (1/9/ 
92) 

3.05  Solvent  Metal  Cleaners  (8-9-90) 

3.07  Ethylene  Oxide  Sterilizers  and 
Aerators  (1-9-92) 

Article  4  Asbestos  Control  Standard 
4.01  Application  Requirements  and  Fees 
(2-11-93) 

4.02  Procedures  for  Asbestos  Emission 
Control  (2-11-93) 

4.03  Disposal  of  Asbestos-Containing 
Waste  Material  (2-11-93) 

***** 

(FR  Doc.  94-21173  Filed  8-26-94;  8:45  am) 

BILLING  CODC  6560-60-P 


40  CFR  Part  52 

[CA  95-1 -6591  a;  FRL-5055-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Bay 
Area  Air  Quality  Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 


State  Implementation  Plan.  The 
revisions  concern  Rule  8-8, 

“Wastewater  (Oil-Water)  Separators” 
from  the  Bay  Area  Air  Quality 
Management  District  (BAAQMD).  This 
approval  action  will  incorporate  this 
rule  into  the  federally  approved  SIP. 

The  intended  effect  of  approving  this 
rule  is  to  regulate  emissions  of  volatile 
organic  compounds  (VOCs)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  In  addition,  the  final 
action  on  this  rule  serves  as  a  final 
determination  that  the  deficiency  in  this 
rule  has  been  corrected  and  that  on  the 
effective  date  of  this  action,  any 
sanction  or  Federal  Implementation 
Plan  (FIP)  clock  is  stopped.  The  revised 
rule  controls  VOC  emissions  from 
separation  of  oil-water  mixtures.  Thus. 
EPA  is  finalizing  the  approval  of  this 
revision  into  the  California  SIP  under 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 

DATES:  This  final  rule  is  effective  on 
October  28, 1994  unless  adverse  or 
critical  comments  are  received  by 
September  28, 1994.  If  the  effective  date 
is  delayed,  a  timely  notice  will  be 
published  in  the  Federal  Register. 

ADDRESSES:  Copies  of  the  rule  revision 
and  EPA’s  evaluation  report  for  the  rule 
are  available  for  public  inspection  at 
EPA’s  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revision  are  available  for  inspection 
at  the  following  locations: 

Rulemaking  Section  (A-5-3),  Air  and 
Toxics  Division.  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street.  San  Francisco,  CA 
94105-3901. 

Environmental  Protection  Agency,  Air 
Docket  6102,  401  “M”  Street.  SW.. 
Washington,  DC  20460. 

California  Air  Resources  Board. 
Stationary  Source  Division,  Rule 
Evaluation  Section.  2020  “L”  Street, 
Sacramento,  CA  92123-1095. 

Bay  Area  Air  Quality  Management 
District,  939  Ellis  Street,  San 
Francisco,  CA  94109. 

FOR  FURTHER  INFORMATION  CONTACT:  Erik 
H.  Beck,  Rulemaking  Section  (A-5-3), 
Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1190.  Internet: 
beck.erik@epamail.epa.gov. 
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SUPPLEMIENTARY  INFORMATION: 
Applicability 

The  rule  being  approved  into  the 
California  SIP  is  BAAQMD  Rule  8-8, 
“Wastewater  (Oil-Water)  Separators”. 
This  rule  was  submitted  by  the 
California  Air  Resources  Board  to  EPA 
on  July  13, 1994. 

Background 

On  March  3, 1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  the 
San  Francisco  Bay  area.  43  FR  8964,  40 
CFR  81.305.  Because  this  area  was 
unable  to  meet  the  statutory  attainment 
date  of  December  31, 1982,  California 
requested  under  section  172(a)(2),  and 
EPA  approved,  an  extension  of  the 
attainment  date  to  December  31, 1987 
(40  CFR  52.222).  On  May  26, 1988,  EPA 
notified  the  Governor  of  California, 
pursuant  to  section  110(a)(2)(H)  of  the 
1977  Act,  that  the  BAAQMD’s  portion  of 
the  California  SIP  was  inadequate  to 
attain  and  maintain  the  ozone  standard 
and  requested  that  deflcdencies  in  the 
existing  SEP  be  corrected  (EPA’s  SIP- 
Call).  On  November  15, 1990,  the  Gean 
Air  Act  Amendments  of  1990  were 
enacted.  Public  Law  101-549, 104  Stat. 
2399,  codified  at  42  U.S.C  7401-7671q. 
In  amended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15, 1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 
guidance.*  EPA’s  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  San  Francisco  Bay  Area  is 
classified  as  moderate;  *  therefore,  this 


'  Among  other  things,  the  pre-amemiment 
guidance  consists  of  ihose  portions  of  the  proposed 
post-1987  ozone  and  carbon  moiHnide  policy  that 
concern  RACT,  52  FR  45044  (November  24, 1987); 
“Issues  Relating  to  VOC  Regulation  Cutpoints, 
Uericiencies,  and  Deviations,  Clarification  to 
Appendix  D  of  November  24, 1987  Federal  Register 
Notice”  (Bhie  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25, 1988); 
and  the  existing  control  technique  guidelines 
(CTGs). 

2  The  San  Francisco  Bay  Area  retained  its 
designation  of  nonattainment  aitd  was  classified  by 
operation  of  law  pursuant  to  sections  107(d)  and 


area  was  subject  to  the  RACT  fix-up 
requirement  and  the  May  15, 1991 
deadline. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  July  13, 
1994,  including  the  rule  being  acted  on 
in  this  notice,  lliis  notice  addresses 
EPA’s  direct-final  action  for  BAAQMD 
Rule  8-8,  "Wastewater  (Oil-Water) 
Separators”.  BAAQMD  adopted  Rule  8- 
8  on  June  15, 1994.  This  submitted  rule 
was  found  to  be  complete  on  July  22, 
1994  pursuant  to  EPA’s  completeness 
criteria  that  are  set  forth  in  40  CFR  part 
51  Appendix  V  ^  and  is  being  finalized 
for  approval  into  the  SIP. 

This  rule  controls  VOC  emissions 
from  equipment  which  separates  oil 
from  aqueous  effluent  streams.  VOCs 
contribute  to  the  production  of  ground 
level  ozone  and  smog.  This  rule  was 
originally  adopted  as  part  of  BAAQMD’s 
effort  to  achieve  the  National  Ambient 
Air  Quality  Standard  (NAAQS)  for 
ozone  and  in  response  to  EPA’s  SIP-Call 
and  the  section  182(a)(2)(A)  CAA 
requirement.  The  following  is  EPA’s 
evaluation  and  final  action  for  this  rule. 

EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  ^A  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today’s  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTC)  documents. 
The  CTC^  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA’s  use  of 
these  docxunents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
“fix-up”  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTG  applicable  to  this 


ISlta)  upon  the  date  of  enactment  of  the  CAA.  See 
55  FR  56694  (November  6. 1991). 

3  EPA  adopted  the  completeness  criteria  on 
February  16, 1990  (55  FR  5830)  and.  pursuant  to 
section  110(k)(l)(A)  of  the  CAA.  revised  the  criteria 
on  August  26. 1991  (56  FR  42216). 


rule  is  entitled  “Petroleum  Refineries — 
Control  of  Refinery  Vacuum  Producing 
Systems,  Wastewater  Separators  and 
Process  Unit  Turnarounds”  (EPA-450/ 
2-77-022).  Further  interpretations  of 
EPA  policy  ore  found  in  the  Blue  Book, 
referred  to  in  footnote  1.  In  general, 
these  guidance  documents  have  been  set 
forth  to  ensure  that  VOC  rules  are  fully 
enforceable  and  strengthen  or  maintain 
the  SEP. 

BAAC^D’s  submitted  Rule  8-8, 
“Wastewater  (Oil-Water)  Separators” 
includes  the  following  significant 
changes  from  the  current  SIP: 

•  Adding  a  test  method  to  detect 
leaks. 

•  Modifying  the  emissions 
determination  section  to  allow  Federal 
enforceability. 

EPA  has  evaluated  the  submitted  rule 
and  has  determined  that  it  is  consistent 
with  the  CAA,  EPA  regulations,  and 
EPA  policy.  Therefore,  BAAQMD  Rule 
8-8,  “Wastewater  (Oil-Water) 
Separators”  is  being  approved  under 
section  110(k)(3)  of  the  CAA  as  meeting 
the  requirements  of  section  110(a)  and 
part  D.  The  final  action  on  this  rule 
serves  as  a  final  determination  that  the 
deficiency  in  this  rule  has  been 
corrected.  Therefore,  if  this  direct  final 
action  is  not  withdrawn,  on  October  28, 
1994,  any  sanction  or  FTP  clock  is 
stopped. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
re^latory  reouirements. 

l^A  is  publishing  this  document 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  October  28, 

1994,  unless,  by  September  28, 1994 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  action  published  in  today’s 
Federal  Register.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
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commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  October  28. 

1994. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  wall  not  have  a  signiflcant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  population  of  less 
than  50,000. 

SIP  approvals  under  sections  110  and 
301(a)  and  subchapter  I,  Part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 

Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.  Ct.  1976);  42  U.S.C. 
7410  (a)(2). 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  August  15, 1994. 

Felicia  Marcus, 

Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 


Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(198)  to  read  as 
follows: 

§  52.220  Identification  of  plan. 
***** 

(c)  *  *  * 

(198)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  July  13, 1994,  by  the  Governor’s 
designee. 

(i)  Incorporation  by  reference. 

(A)  Bay  Area  Air  Quality  Management 
District. 

(I)  Revised  Rule  8-8,  adopted  on  June 
15, 1994. 

[FR  Doc.  94-21169  Filed  8-26-94;  8:45  ami 
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40  CFR  Part  180 
[OPP-300344A:  FRL-4899-2] 

RIN  2070-AB78 

Vinyl  Pyrrolidone- 
Dimethylaminoethylmethacrylate 
Copolymer;  Tolerance  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  document  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  vinyl 
pyrrolidone- 

dimethylaminoethylmethacrylate 
copolymer  (CAS  Reg.  No.  30581-59-0) 
when  used  as  an  inert  ingredient 
(leaching  inhibitor,  binder  for  water- 
dispersible  aggregates,  sticker  and 
suspension  stabilizer)  in  pesticide 
formulations  applied  to  growing  crops 
or  to  raw  agricultural  commodities  after 
harvest,  and  to  animals.  This  regulation 
was  requested  by  International  Specialty 
Products. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  August  29, 1994. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  IOPP-300344A],  may  be 
submitted  to:  Hearing  Clerk  (1900), 
Environmental  Protection  Agency,  Rm. 
M3708,  401  M  St.,  SW.,  Washington,  DC 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  request 


to:  Rm.  1132,  CM  #2. 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  “Tolerance  Petition  Fees”  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M. 
Pittsburgh,  PA  15251. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Tina  Levine,  Registration  Support 
Branch,  Registration  Division  (7505 W), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 

Office  location  and  telephone  number* 
2800  Crystal  Drive,  North  Tower, 
Arlington.  VA  22202,  (703)-308-8393 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  8. 1994  (59  FR 
29576),  EPA  issued  a  proposed  rule  that 
gave  notice  that  International  Specialty 
Products,  1361  Alps  Rd.,  Wayne,  NJ 
07470,  had  submitted  pesticide  petition 
(PP)  4E04319  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 

346a(e),  propose  to  amend  40  CFR 
180.1001(e)  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  vinyl 
pyrrolidone- 

dimethylaminoethylmethacrylate 
copolymer  (CAS  Reg.  No.  30581-590) 
when  used  as  an  inert  ingredient 
(leaching  inhibitor,  binder  for  water- 
dispersable  aggregates,  sticker  and 
suspension  stabilizer)  in  pesticide 
formulations  applied  to  growing  crops 
or  to  raw  agricultural  commodities  after 
harvest,  and  to  animals. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons:  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose: 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  “inert”  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

The  requester  noted  that,  although  the 
preamble  included  an  exemption  from 
tolerance  when  applied  to  animals,  as 
was  requested,  this  amendment  was  not 
actually  listed  in  the  proposal.  The 
omission  was  a  clerical  error  and  has 
been  corrected  in  this  final  rule. 
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The  data  submitted  relevant  to  the 
proposal  and  other  relevant  material 
have  been  evaluated  and  discussed  in 
the  proposed  rule.  Based  on  the  data 
and  information  considered,  the  Agency 
concludes  that  the  tolerance  exemption 
will  protect  the  public  health. 

Therefore,-  the  tolerance  exemption  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor’s  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favoi  of 
the  requestor,  taking  into  account 


uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  “significant”  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  “significant 
regulatory  action”  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  “economically 
significant”);  (2)  creating  serious 
inconsistency  or  othemise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  or  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  “significant”  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 


354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  toleranc  es 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to.this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  1,  1994. 

Daniel  M.  Baroio, 

Director.  Office  of  Pe^iticide  Programs 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— (AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  I’.S.C.  346a  and  371 

2.  Section  180.1001  is  amended  in 
paragraphs  (c)  and  (e)  in  the  tables 
therein  by  adding  and  alphabetically 
inserting  the  inert  ingredient,  to  read  as 
follows: 

§180.1001  Exemptions  from  the 
requirement  of  a  tolerance. 
***** 

(C).  .  . 


Inert  ingredients 

Limits 

Uses 

Vinyl  pyrrolkJone-dimethylaminoethylmethacrylate  co¬ 
polymer  (CAS  Reg.  No.  30581-590),  minimum  num¬ 
ber  average  molecular  weight  20,000.  / 

• 

.  Leaching  inhibitor,  binder  for  water-dispersibie  agore- 

gates,  sticker  and  suspension  stabilizer. 

***** 


(e)  *.  *  * 

Inert  ingredients 

Limits 

Uses 

Vinyl  pyrrolkJone-dimethylaminoethylmethacrylate  co¬ 
polymer  (CAS  Reg.  No.  30581-5^),  minimum  num¬ 
ber  average  molecular  weight  20.000. 


Leaching  inhibitor,  binder  for  waler-dispersible  aggre¬ 
gates.  sticker  and  suspension  stabilizer. 
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IFR  Doc.  D4-21 251  Filed  8-24-94;  2.39  pm) 
BILUNG  CODE  aa6<M»-F 

DEPARTMENT  OF  THE  INTEAtOR 
Bureau  of  Land  Management 


Secs.  13, 14,  and  15; 

Secs.  22  to  26,  .inclusive,  and  secs.  .32  to 
36.  inclusive. 

The  area  described  contains  approximately 
9,600  acres. 

(c)  T.6N..R.  11  W.. 

Sec.  1.  VVV« 

Sec.  2. 


National  Wildlife  Refuge.  The 
subsurface  interests  rn  these  lands 
continue  to  be  subject  to  the  terms  and 
conditions  of  the  Kenai  National 
Wildlife  Refuge,  as  established  by 
Section  303  of  the  Alaska  National 
Interest  Lands Conserv'ati on  Act.Rtib.  L. 
96-487, 94  Stat.  2391,  and  any  other 
withdrawal  of  record,  and  are  not 
otherwise  affected  by  this  order. 

Dated:  August  18. 1994. 

Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

IFR  Doc.  94-21270  Filed  8-26-94;  8:45  am] 
BILLING  CODE  43t&-UA-P 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

[Docket  No.  FEMA-7596] 

List  of  Communities  Eligible  for  the 
Sate  of  Flood  Insurance 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Final  rule. 

SUNIMARY:  This  rule  identifies 
communities  participating  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  communities  have 
applied  to  the  program  and  :have  agreed 
to  enact  certain  floodplain  management 
measures.  The  communities’ 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
profkerty  located  an  the  communities 
listed. 

EFFECTIVE  DATES:  The  dates  listed  in  the 
third  column  of  the  table. 

ADDRE.SSES:  Flood  insurance  policies  for 
property  located  in  the  commimities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  commimity,  or  from 
the  NFIP  at:  Post  Office  Box  6464, 
Rockville.  MD  20849,  (800)  638-6620. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea,  Jr.,  Division  Director, 
Program  Implementation  Division, 
Mitigation  Directorate,  500  C  Street. 

SW.,  room  417,  Washington,  DC  20472, 
(202) 646-3619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available,  in  retum, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Since  the  communities  on  the  attached 
list  have  recently  entered  the  NFIP, 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 


43  CFR  Public  Land  Order  7078 

[AK-932-42H>-06;  A-<»6784] 

Partial  Revocation  of  Executive  Order 
No.  8979,  as  Amended;  Alaska 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  revokes  an 
Executive  order,  as  amended,  insofar  as 
it  affects  the  surface  interests  of 
approximately  16,297  acres  of  lands  - 
conveyed  to  the  Salamatof  Native 
Association,  Incorporated,  and  the 
subsurface  interests  of  4,509  acres  of 
lands  conveyed  to  the  Cook  Inlet 
Region,  Incorporated.  This  action  also 
removes  from  the  Kenai  National 
Wildlife  Refuge  the  surface  interests  of 
those  lands  conveyed  to  the  Salamatof 
Native  Association,  Incorporated,  and 
the  subsurface  interests  of  those  lands 
conveyed  to  the  Cook  Inlet  Region, 
Incorporated.  This  action  is  for  record- 
clearing  purposes  only. 

EFFECTIVE  DATE:  August  29,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Sue 
A.  Wolf,  BLM  Alaska  State  Office,  222 
W.  7th  Avenue,  No.  13,  Anchorage. 
Alaska  99513-7599,  907-271-5477. 

In  accordance  with  the  Salamatof 
Agreement  of  August  17, 1979,  as 
directed  by  Sections  1432(b)  and  (c)  of 
the  Alaska  National  Interest  Lands 
Conservation  Act  of  1980,  43  U.S.C. 

1611  (1988):  and  by  virtue  of  the 
authority  vested  in  the  Secretary  of  the 
Interior  by  Section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  43  U.S.C.  1714  (1988),  it  is 
ordered  as  follows: 

1.  Executive  Order  No.  8979,  dated 
December  16, 1941,  as  amended  by 
Public  Land  Order  No.  3400,  which 
withdrew  and  reserved  certain  lands  for 
use  of  the  Department  of  the  Interior  as 
a  refuge  and  breeding  ground  for  moose, 
is  hereby  revoked  as  to  the  following 
described  land: 

Seward  Meridian 

(a) T.  7N..R.  11  VV., 

Sec.  23; 

Sec.  25.  \VV2: 

Secs.  26  and  35; 

Sec.  36,  VVV2. 

The  area  described  contains  approximately 
2,560  acres. 

(b)  T.  6  N..  R.  10  W., 


The  area  described  con  tains  .approximately 
960  acres. 

(d)  T.  4  N..  R.  9  \V., 

Sec.  5.  westerly  of  Funny  River  Road; 

Sec.  6.  westerly  of  Funny  River  Road, 
excluding  the  ICenai  River  and  any 
islands  therein,  and  any  submerged 
lands  covered  by  that  river  as  drfined  by 
43  U.S.C.  1.301(a)  (1988); 

Sec.  7.  northerly  of  Funny  River  Road. 

The  area  described  contains  approximately 
989  acres. 

(e) T.  4N„R.  low.. 

Sec.  1,  excluding  the  Kenai  River  and  any 
islands  therein,  and  any  subnrerged 
lands  covered  by  that  river  as  defined  in 
43  U.S.C  1301(a)  (1988); 

Sec.  2.  northerly  of  Funny  River  Road, 
excluding  the  Kenai  River  and  any 
islands  therein,  and  any  submerged 
lands  covered  by  that  river  as  defined  in 
43  U.S.C.  1301(a)  (1988): 

Sec.  3, -easterly  of  Funny  River  Road, 
excluding  the  Kenai  River  and  any 
islands  therein,  and  any  submerged 
lands  covered  by  that  river  as  defined  by 
43  U.S.C.  1301(a)  11988); 

Sec.  6,  westerly  of  the  Sterling  Highway: 
Sec.  7,  northwesterly  of  the  Sterling 
Highway; 

Sec.  10,  northeasterly  of  Fimny  River  Road; 
Sec.  11,  northerly  of  Funny  River  Road; 
Sec.  12.  northerly  of  Funny  River  Road, 
excluding  the  Kenai  River  and  any 
islands  therein,  and  any  submerged 
lands  covered  by  that  river  as  defined  by 
43  U.S.C.  1301(a)  (1988). 

The  areas  described  aggregate 
approximately  2,188  acres. 

The  areas  described  aggregate  a  total  of 
approximately  16,297  acres. 

2.  Those  lands  described  in 
paragraphs  1(a),  (c),  and  (d)  above,  in 
which  the  surface  interests  were 
conveyed  to  the  Salamatof  Native 
Association,  Incorporated,  and  the 
subsurface  interests  were  conveyed  to 
the  Cook  Inlet  Region,  Incorporated,  are 
hereby  removed  from  the  Kenai 
National  Wildlife  Refuge. 

3.  The  surface  interests  in  the  land 
described  in  paragraph  1(b)  above, 
which  were  conveyed  to  the  Salamatof 
Native  Association,  Incorporated,  are 
hereby  removed  from  the  Kenai 
National  Wildlife  Refuge.  The 
subsurface  interests  in  this  land  were 
removed  from  the  Refuge  by  a  prior 
order. 

4.  The  surface  interests  in  the  lands 
described  in  paragraph  1(e)  above, 
which  were  conveyed  to  the  Salamatof 
Native  Association,  Incorporated,  are 
hereby  removed  from  the  Kenai 


Federal  Register  /  Vol.  59,  No.  166  /  Monday,  August  29,  1994  /  Rules  and  Regulations  44333 


In  addition,  the  Director  of  the 
Federal  Emergency  Management  Agency 
has  identified  the  special  flood  hazard 
areas  in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map  (FHBM)  or  Flood  Insurance  Rate 
Map  (FIRM).  The  date  of  the  flood  map, 
if  one  has  been  published,  is  indicated 
in  the  fourth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published.  Section  102  of  the 
Flood  Disaster  Protection  Aci  of  197.3,  as 
amended,  42  U.S.C.  4012(a),  requires 
the  purchase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 
construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 

The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under 
5  U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Considerations.  No 


environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantia) 
number  of  small  entities  in  accordance 
with  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  because  the  rule 
creates  no  additional  burden,  but  lists 
those  communities  eligible  for  the  sale 
of  flood  insurance. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
.section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review',  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 
This  rule  involves  no  policies  that 
have  federalism  implications  under 


Executive  Order  12612,  Federalism,  * 
October  26, 1987,  3  CFR,  1987  Comp., 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25, 1991,  .56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance.  Floodplains. 

Accordingly,  44  CFR  part  64  is 
.  amended  as  follows: 

PART  64— [AMENDED! 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Cximp.,  p.  329;  E.O.  12127,  44  FR  19.187, 
3  CFR,  1979  Comp.,  p.  376. 

§  64.6  [Amended] 

2.  The  tables  published  under  the 
authority  of  §64.6  are  amended  as 
follows: 


Community 

No. 


Effective  date  of  authorization/cancellation  of  sale  of 
flood  insurance  in  community 


Current  ef¬ 
fective 
map  date 


New  Eligibles — Emergency  Program 


Rock  Falls,  city  of  Cerro  Gordo  County  . 

Butler  County,  unincorporated  areas . 

Montana:  Shelby,  city  of,  Toole  County . 

Maryland;  Smithsburg,  town  of  Washington  County 
Wyoming;  Sublette  County,  unincorporated  areas  ... 

Kansas:  Oswego,  city  of,  Labette  County  . 

Oklahoma;  Custer  County,  unincorporated  areas  .... 

New  Eligibles — Regular  Program 

Illinois:  Rantoul,  village  of.  Champaign  County  . 

Reinstatements — Regular  Program 
Minnesota:  Browns  Valley,  city  of.  Traverse  County 


Pennsylvania: 

Charleston,  township  of,  Tioga  County 
Chatham,  township  of,  Tioga  County  .. 


190351  .  July  4,  1994  .  1-14-77 

190850  .  July  5,  1994  .  9-6-77 

300125  .  July  8.  1994  .  4-2-76 

240124  .  July  13,  1994  .  1-14-77 

560048  . do  .  11-15-77 

200545  .  July  18.  1994  .  9-19-75 

400486  .  July  20.  1994. 

170031  .  July  8,  1994  .  NSFHA 


Maine:  Sullivan,  town  of,  Hancock  County 
Pennsylvania: 

Trainer,  borough  of  Delaware  County 


Burlington,  township  of,  Bradford  County 


Regular  Program  Conversions 

Region  I; 

Maine: 

Hartford,  town  of,  Kennebec  County  . 

Randolph,  town  of,  Kennebec  County . 

Region  II: 

New  York;  New  York,  city  of,  Bronx,  Queens,  Kings. 
New  York  and  Richmond  Counties. 

Region  IV; 

Mississippi:  Flowood,  town  of,  Rankin  County  . 

North  Carolina:  Monroe,  city  of.  Union  County  . 


270480  .  April  30,  1974  Emerg.,  June  17,  1988,  Reg.,  June  2,  6-17-68 

1994,  Susp.,  July  6. 1994,  Rein. 

421172  .  December  26,  1974,  Emerg.;  December  1,  1986,  Reg.;  12-1-86 

December  1,  1986,  Susp.;  July  18,  1994,  Rein. 

421173  .  July  29,  1975,  Emerg.;  June  1,  1987,  Reg.;  September  2,  6-1-87 

1993,  Susp.;  July  18,  1994,  Rein. 

230295  .  April  15,  1976,  Emerg.;  September  4,  1985,  Reg.;  May  9-4-85 

17,  1990,  Susp.;  July  19.  1994,  Rein. 

420437  .  December  10,  197l,  Emerg.;  September  30,  1977,  Reg.;  0-30-93 

September  30,  1993,  Susp.;  July  22, 1994,  Rein. 

421054  .  September  14,  1983,  Emerg.;  September  5,  1990,  Reg.;  9-5-90 

September  5.  1990,  Susp.;  July  29, 1994,  Rein. 


230334  .  July  5,  1994  suspension  withrfra'vn .  7-5-94 

230244  . do  .  Do. 
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State/location 

Community 

No. 

Effective  date  of  authorization/cancellation  of  sale  of 
flood  insurance  in  community 

Current  ef¬ 
fective 
map  date 

Region  VI. 

Texas:  Hardin  County,  unincorporated  areas . 

Region  1: 

Maine: 

Gardiner,  city  of,  Kennebec  County  . 

Hatlowell  city  of,  Kennebec  County  . 

430284  . 

230068  . ' 

230069 

. do  . i 

July  1 8,  1 994  Suspension  Withdrawn  . 

. do  . 

Do. 

7-18-94 

Do 

Region  V: 

Minnesota: 

Ada.  city  of,  Norman  County  . 

270323  . 

. .do  . 

Do. 

Hendrum,  city  of,  Norman  County  . 

270325  . 

. do  . 

Do. 

Norman  County,  unincorporated  areas  . 

270322 

. do  . . . 

Do. 

Perley,  city  of,  Norman  County . 

270326 

. :do  . . . . 

Do. 

Shelly,  city  of,  Norman  County . 

270327 

.  ...do  . . 

Do. 

Code  for  reading  third  column:  Emerg. — Emergency:  Reg. — Regular;  Susp. — ^Suspension;  Rein,— Reinstatement. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.”) 

Issued:  August  22. 1994. 

Robert  H.  Vslland, 

Acting  Deputy  Associate  Director,  Mitigation 
Directorate. 

|FR  Doc.  94-21239  Filed  8-26-94;  8:45  am) 
BILUNG  CODE  6718-21-P 


44  CFR  Part  64 

fOockel  No.  FEMA-760-n 

Suspension  of  Community  EUgibitity 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publicatkm  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  effective  date  of 
each  community’s  suspension  is  the 
third  date  l“Susp.”)  listed  in  the  third 
column  of  the  following  tables. 
ADDRESSES:  ilf  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea  Jr.,  Division  Director, 
Program  Implementation  Division, 
Mitigation  Directorate,  500  C  Street  SW. 
room  417,  Washington,  DC  20472,  (202) 
646-3619 


SUPPLEMENTARV  blFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
commimrties  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  .hrom  future  flooding. 

Section  1315  of  the  National  Flood 
Insurance  Act  Pf  1968,  as  amended,  42 
U.S.C.  4022,  pTohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq.,  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  •comm  unities  listed  in 
this  document  no  longer  meet  that 
statutory  Tequireraent  fortX)mpliance 
with  program  regrilations,  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the-effective  date 
in  the  third  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date. These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  feu*  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Remoter. 

In  addition,  me  Federal  Emergency 
Management  Agency ihas  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  cohinrn  of  the 
table.  No  direct  Fedecal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 


of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency’s 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a.)  of  the  Flood  .Disaster 
Protection  Act  of  1973.,  42  U.S.C. 

4106(al.  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column. 

The  Deputy  Associate  Director  finds 
thart  notice  and  public  comment  under 
5  U.S.C.  553(h)  are  im,practicable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  community  receives  afl-month. 
90-day.,  and  30-day  notification 
addressed  to  the  Chief  Executive 'Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Elnvironniental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  Of  44  CFR  Part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Deputy  Associate  Director  has 
determined  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  .of  1968,  as 
amended.  42  U.S.C.  4022,  prohibits 
flood  insurance  CO ver^e  unless.an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
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longer  compTjr  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  msurance  wifi  no  longer  he 
anailable  in  the  communities  unless 
they  fake  remedial  action. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3tf)  of  Executive  Order  1 2866  of 
September  30, 1993,  Regulatfwy 
Planning  and  Review,  58  FR  51 735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
»;ollection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U,S.C 
3501  et  seq. 


Stete/tocation 


Region  IV 

Florida;  Orange  City;  city  of,  VolusO'  County _ 

Region  V 

Ohio:  Batavia,  village  of,  Clermont  County  . 

Wisconsin:  Pierce  County,  untncoitpoiated 
areas. 

Region  II 

New  Jersey:  Byram,  township  ol,  Susse»  Ceun- 

»y- 

Region  IV 

Kentucky: 

Bourbon  County,  unincorporated'  areas  _ 

Johnserv  County,  uruncorperated  areas  . 

Monterey,  city  ol,  County - 

Russell,  city  ol,  Greenup  County  _ 

IIMnoiS: 

Mortis,  city  ofv  Gnjndy  County  . . 

Mundelein,  village  ok  Lake  County _ 

Region  VI 

Texas; 

Jacksonvilte.  city  of,  Chetokee  County _ 

North  Lake,  town  ot,  Denforr  County . 

Region  vnr 

Utah: 

Bluftdale.  city  et.  Salt  Lake  County . 

Draper,  city  of.  Salt  Lake  County - 

Midvale,  city  ot.  Salt  Lake  County _ 

Murray,  city  of.  Salt  Lake  . . . 

Riverton,  city  ok  Salt  Lake  County - 

Sandy  City,  city  ot.  Salt  Lake  Couirty  . 


Executive  Order  12612,  Federalism 

This  rule  invohies.  no  policies  that 
have  federafism  impfications  undter 
Executive  Order  12612,  Federalism, 
October  26, 1987,  2  CFR,  1987  Comp., 
p.^252. 

Executive  Order  1 2778,  Civil  luslice 
Reform 

This  mle  meets  the  applicable 
standards  of  section  2tb)(2)  of  Executive 
Order  12778,  October  25, 1991,  56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

List  of  Sabjecte  in  44  CFR  Part  64 

Flood  insurance.  Floodplains. 


Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  foffows: 

Authority:  42  IkS.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  ( TR, 
1978  Comp.,  p  329;  EJO.  12127.44  FH  M3H7, 
3  CFR,  1979  Comp.,  p.  376. 

§64.6  [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows; 


Community 

No. 

Etfeetive  date  orsnithonzation/cancellation  of 
sate  of  flood  insurance  intcommunity 

Current  ef  ' 
(ective  map 
dale 

Date  certain, 
federal  assisF 
ance  no  longei 
available  in 
special  flood 
hazard  areas 

1 

1  120633 

June  1,  1990,  Emerg.;  September  2,  1994, 
Reg.;  September  2, 1994,  Susp. 

9-2-94 

September  2, 
1994. 

390066 

March  3,  1976,  Emerg.;  February  4,  1981, 
Reg.;  ^ptember  2, 1994,  Susp. 

9-2-94 

Do. 

565671! 

December  31,  1970,  Emerg.;  July  14,  1972, 
Regi;  September  2, 1994.  ^isp. 

9-2-94 

De. 

340657 

July  31,  1975,  Emerg.;  January  5,  1984,  Reg.; 
Sepfemtser  15, 1994,  Susp. 

9-15-94 

September  15, 
1994. 

210271 

iJuly  31,  1975,  Emergi;  July  16,  I98l,  Reg.; 
September  '15, 1994,  Susp; 

7-16-8T 

Do. 

210339 

.  October  30^.  1978,  Emerg.;  May  4,  1988,  Reg.; 
September:  15^  1994,  Susp 

5-^-88 

On 

210295 

,  April  20,  1976,  Emerge  August  5,  1986,  Reg.; 
September  15, 1994,  Suspi 

ft-5-86 

On 

210090 

July  15,  1975,  Emerg.;  January  19,  1983, 
Regt;  September  15,  1994,  Susp. 

1-19^ 

1  De, 

170263 

July  25^  1974,  Emerg,;  Eleceinber  18,  1984, 
Reg4  September  15s  I994i,  Susp. 

9-15-34 

De 

170382 

:  March  30,  1973,  Emerg;  July  2,  1981  Reg; 
September  15,  1994,  Susp. 

!  9-15^94 

Da 

480123 

■  September  %  1974,  Emerg;  February  18;, 
1981,  Reg;  Septerriber  1994,  Susp. 

,  9-30-94 

September  30, 
19941 

480782 

!  Apnl  1^  1990,  Emerg.;  September  30,  1994, 
Reg;  S^tember  30. 1964,  Susp. 

9-^94 

1  Do. 

490247 

Aprit  7,  1986,  Emerg;  September  30,  1987, 
Reg;  September  30;  1994,  Susp. 

9-30-94 

Do. 

490244 

April  30,  >980,  Emerg;  December  18,  I985s 
Reg,;  Septernber  30;  1964,  Susp. 

3-30-94 

j  Da 

490211 

December  9,  1976,,  Emerg;  February  2. 1984, 
Reg;  September  30, 19d^  Susp. 

9-30-94 

Do. 

490103 

:  December  19,  1974,  Emerg;  December  >8, 
1985,  Reg^  September  30, 1994,  Susp. 

De 

4Sei<04 

>  October  23,  1975,  Emerg;  February  19,  1986, 
Reg;  September  30.  19^,  Susp. 

1  9-30-94 

Da 

490106- 

February  3;  1975,  Emerg;  December  >8, 

•  1965,.  Reg;  September  30;  1994,  Susp. 

9-30-94 

Do. 
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State/location 

Community 

No. 

Effective  date  of  authorizatiorv'cancellation  of 
sale  of  flood  insurance  in  community 

Current  ef¬ 
fective  map 
date 

Date  certain 
federal  assist¬ 
ance  no  longer 
available  in 
special  flood 
hazard  areas 

South  Salt  Lcike.  city  of,  Salt  Lake  County  . 

490219 

May  23,  1975,  Emerg.;  December  18,  1985, 
Reg.;  September  30, 1994,  Susp. 

9-30-94 

Do. 

South  Jordan,  city  of.  Salt  Lake . 

490107 

June  10,  1975  Emerg.;  December  18,  1985, 
Reg.;  September  30,  1994,  Susp. 

9-30-94 

Do. 

West  Valley,  city  of.  Salt  Lake  County . 

490245 

February  14,  1983,  Emerg.;  May  1,  1986, 
Reg.;  September  30,  1994,  Susp. 

9-30-94 

Do. 

Region  IX 

Nevada: 

Reno,  city  of,  Washoe  County  . 

320020 

April  25,  1975,  Emerg.;  January  5,  1984,  Reg.; 
September  30,  1994,  Susp. 

9-30-94 

Do. 

Sparks,  city  of,  Washoe  County . 

320021 

July  18,  1975,  Emerg.;  December  1,  1983, 
Reg.;  September  30,  1994,  Susp. 

9-30-94 

Do. 

Region  X 

Washington: 

Burien,  city  of,  King  County . 

530321 

March  9,  1994,  Emerg.;  September  30,  1994, 
Reg.;  September  30,  1994,  Susp. 

9-30-94 

Do. 

King  County,  unincorporated  areas . 

530071 

October  13,  1972,  Emerg.;  September  29, 
1978,  Reg.;  September  30,  1994,  Susp. 

9-30-94 

Do. 

Normandy  Park,  city  of.  King  County . 

530084 

January  21,  1974,  Emerg.;  November  2,  1977, 
Reg.;  September  30,  1994,  Susp. 

9-30-94 

Do. 

Seatac,  city  of.  King  County . 

530320 

July  16,  1993,  Emerg.;  September  30,  1994, 
Reg.;  September  30, 1994,  Susp. 

9-30-94 

Do. 

Code  for  reading  third  column;  Emerg.— Emergency;  Reg.— Regular;  Susp. — Suspension. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  “Flood  Insurance") 

Issued:  August  22, 1994. 

Robert  H.  Volland, 

Acting  Deputy  Associate  Director,  Mitigation 
Directorate. 

(FR  Doc.  94-21238  Filed  8-26-94:  8:45  ami 
BILLING  CODE  CTIB-ai-P 


44  CFR  Part  65 
[Docket  No.  FEMA-7109] 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (100-year)  flood  elevations  is 
appropriate  because  of  new  scientific  or 
technical  data.  New  flood  insurance 
premium  rates  will  be  calculated  from 
the  modi  fled  base  (100- year)  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  in  effect 
prior  to  this  determination  for  each 
listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 


person  has  ninety  (90)  days  in  w'hich  to 
request  through  the  community  that  the 
Associate  Director,  Mitigation 
Directorate,  reconsider  the  changes.  The 
modified  elevations  may  be  changed 
during  the  90-day  period. 

ADDRESSES:  The  modified  base  (100- 
year)  flood  elevations  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate.  500  C  Street  SW., 
Washington.  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
modified  base  (100-year)  flood 
elevations  are  not  listed  for  each 
community  in  this  interim  rule.  j 

However,  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  base  (100-year) 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  Part  65. 


For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the' 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 
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Regulalury  Flexibility  Act 

The  Associate  Director,  \fitrgalion 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  (lOO-year)  flood 
elevations  are  required  by  the  Flood 
Disaster  Protectioa  Act  of  1973, 42 
D,S.C  4iah,.and  are  required  to 
maintain  community  eligibility  in.  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Gassification 

This  proposed  rule  is  not  a  sqpnificant 
regulatory  aetkm  imd^  the  critsia  of 
Section  3(f)  of  Executive  Order  12866  ol 


September  30, 1993,  Regulatory 
Plansiing  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federafism 

This  rule  involves  ito  policies  that 
have  federalism  implicaijooa  under 
Executive  Order  12612,  Federalism, 
dated  October  26,:  1987. 

Executive  Order  12778,  Qvif  Justice 
Reform 

This  rule  meets  the  applkahlo 
standards  of  Section  2lb)Ul  of  Executive 
Order  12778. 

List  of  Subjects  iit  44  CFR  IKift  65 

Flood  insurance,  FlQod{dain.s. 
Reporting  and  recordkeeping 
requiremeirts. 


Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  66— {AMENDED} 

l..The  authority  cHation  for  Part  6.5 
contiruaes  to  read  as  foUows: 

Authority:  42  U.S.C  4001  etseq.; 
Reorganization  PHair  No.  3  of  T978,  3  (TH, 
1978  Comp.,  p.  339;  E.tt  T2T27, 44  FR  19367, 
3  (T'R,  1979r.onip.,p.  376. 

§65.4  [Amende^ 

2,  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


Slate  and  county 

Location 

Dates  and  name  of 
newspaper  where 
rvitice  was  pub¬ 
lished 

Chief  executive  ofliecr^ol  community 

Effective  date 
of  modifica- 
tior» 

Comrounity 

No. 

Arizona:  Pima . 

Unincorporated  areas  .. 

July  7, 1994,  July  i 
14, 1994, The  1 

Daily  Territoriaf.  [ 

The  Honorable  Mike  Boyd,  Chairman, 
Pima  County  Board  of  Supervisors, 
T38  West  Congress  Street;  Tucsorv 
Arizona  85707. 

June  14, 

7994 

040073 

Arkansas:  Pulaski  .... 

City  of  Jacksonville _ 

July  13, 1994,  July 

20.  1994,  Jack- 
sonvHte  Patriot  [ 

The  Monorabie  Tommy  Swaim,  Mayor. 
City  of  JacksonviW?,  P.O.  Eiox  726; 
Jacksonville,  Arkansas  72076. 

June  77, 

1  7994, 

G66780 

Arkansas:  Pulaski  ... 

Unincoeporafed- areas  .. 

July  13, 1!994,  July 
20, 1994,  Denx)- 
craf  Gazette. 

:  The  HorMxable  F.  &.  VAIIines,  Judge,  Pu¬ 
laski  County,  Administration  Building, 
201  South  E^dway,  Little  Rock,  Ar¬ 
kansas  72207. 

:  June  77, 
j  7994. 

J 

[  050179 

Calitomia:  Los  Ange¬ 
les. 

‘  City  ot  Los  Angeles . 

July  S,  1994,  July 

12, 1994,  Los  Aiv 
geles  Times. 

r  The  Honorable  Rtchard  J.  Rierdan, 

[  Mayer,  City  o(  Los  Angeles,  City  HaNv 
200  North  Spring.  Street,  Room  305E. 
Los  Angeles,  California  %012. 

June  3;  7994 

06«l<737 

California:  Riverside  . 

j 

i  Unificeiporated  areas  .. 

July  8,  1994,  July 

15,  1994,  Press 
Enterprise. 

The  Honorable  Patricia  Larson,  Chair¬ 
person,  Riuerside  County,  &>ard  of 
Supervisors,  P.O.  Box  7^9,  River¬ 
side.  California  92502. 

June  8;  7994 

060245 

Colorado:  Garfield .... 

Unincorporated  areas  - 

July  8,  T994i.  July 

13^  1994.  Glen- 
wood  Po^ 

■  lsA>.  Buckey  Artoaney,  Chairman;  Garfield' 
i  County,  Board  of  Commissioners,  109 
Eightk  Street,  Suite  303,  Glbnwood 
Springs,  Celorada  87601 . 

'  June  8,  7964 

080205 

Idaho:  Kootenai . 

City  of  Coeut  dAiene  - 

July  22,19S4s.July 
29, 1994,  Coeur 
d’Alene  Press. 

1 

1  The  Honorable  At  Hassell,  Mayor,  Ci^ 
of  Coeur  d’Alene,  Ci^  HaiL.  710. 
Mullan  Avenue,  Coeur  dAiene,  Idaho 
83674-3964. 

June  77, 

.  7994, 

760098 

T  exas:  Tarrant _ _ 

;  City  of  ArHegton . 

■  July  I®,  7994,  July 
25.  1994. 

j  The  Honorable  Richard  Greene,  Mayor, 
City  of  Arlington,  107  West  Abram,  Ar- 
llngton,  Texas  76004. 

July  12;  1994 

485454 

Texas:  Bexar . . 

,  Unincorporated  areas .. 

July  7,7994,  July  8, 

;  7994.  San.  Anto- 

|!  nio  Express  Nows. 

\ 

The  Hbnorabic  Cyndf  Krier.  Bexar  Courv 
ty  Judge,  Bexar  County  Courthouse, 
j  100  Dolorosa,  San  Antonio,  Texas 
78205. 

■  June  7, 1994 

480035 

iexas:  Bexar _ 

;  City  ot  Sarv  AntoniO' .... 

[July  7,  7994,  July  8, 
i  7994,  Sam  Anto- 
1  nio  Express  Mews. 

1  The  Honorable  Nelson  WL  Woift,  Mayor, 
r  Ciqr  of  Sar»  Antonio;  P.O,  Box  839966, 

1  San  Antonio,  Texas  78283-3966. 

June  7. 79^ 

480046 

(Catalog  of  Federal  Demesde  AssistHace  Na 
83.100,  "Flood  Insurance’*) 

Dated:  August  22, 1994. 

Richard  T.  Moore, 

Associate  Ditector  for  Mitigodoa. 

(FR  Doc.  94-21241  Filed  8-26-94;  8:45  amt 
BirUNC  CODE  6718-03-0 


44CFRPlart65 

(Ooefcoi  FEMI6-71QI7]! 

Ctwtwgen  in  Ftood  Elevation 
OeterminaaoMi 

AG6NCV;  Federal  Emergency' 
Managemenf  Agency  (FEMA). 


ACTION:  Interim  rule. 


StIMMAftVi  This  intcririi  rule  hsts 
communities  where  modification  of  the 
base  (100-year)  flood  elevations  is 
appropriate  because  of  new  scientific  or 
tatdmicaF  dhta.  Mew  ftbod  ntsttrance 
premium  rates  will  be  calculated  from 
thp  modified  base  (lOO-year)  flood 
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elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  in  effect 
prior  to  this  determination  for  each 
listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  die  community  that  the 
Associate  Director,  Mitigation 
Directorate,  reconsider  the  changes.  The 
modified  elevations  may  be  changed 
during  the  90-day  period. 

ADDRESSES:  The  modified  base  (100- 
year)  flood  elevations  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
modified  base  (100-year)  flood 
elevations  are  not  listed  for  each 
community  in  this  interim  rule. 
However,  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  base  (100-year) 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsicieration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 


and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  Part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  (100-year)  flood 
elevations  are  required  by  the  Flood 


Disaster  Protection  Act  of  1973,  42 
U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26. 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows; 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329:  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§65.4  [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows; 


State  and  county 

Location 

Oates  and  name  of  news¬ 
paper  where  notice  was 
published 

Chief  executive  officer  of  community  j 

I 

Effective 
date  of 
modifica¬ 
tion 

1 

Arizona;  Maricopa  ... 

Town  of  Paradise 
Valley. 

June  8,  1994,  June  15, 
1994,  Arizona  Republic. 

The  Honorable  David  Hann,  Mayor,  Town 
of  Paradise  Valley,  6401  East  Lincoln 
Avenue,  Paradise  Valley,  Arizona 
85253. 

Apr.  22, 
1994. 

040049 

Arizona;  Marit^pa  ... 

City  of  Phoenix  . 

June  7,  1994,  June  14, 
1994,  The  Arizona  Ga¬ 
zette. 

The  Honorable  Paul  Johnson.  Mayor,  City 
of  Phoenix,  Municipal  Building,  251 
West  Washington  Street.  Phoenix,  Ari¬ 
zona  85003. 

Apr.  12. 
1994. 

040051 

Arizona:  Maricopa  ... 

City  of  Phoenix  . 

June  9,  1994,  June  16, 
1994,  The  Arizona  Busi¬ 
ness  Gazette. 

The  Honorable  Paul  Johnson,  Mayor,  City 
of  Phoenix,  Municipal  Building,  200 
West  Washington  Street,  Phoenix,  Ari¬ 
zona  85003. 

May  17. 
1994. 

040051 

Arizona:  Maricopa  ... 

r- 

City  of  Scottsdale  .... 

June  8.  1994,  June  15, 
1994,  Scottsdale 

Progress. 

The  Honorable  Herbert  Drinkwater, 
Mayor,  City  of  Scottsdale,  3939  Civic 
Center  Boulevard,  Scottsdale,  Arizona 
85251. 

Apr.  22. 
1994. 

045012 

Arizona:  Maricopa  ... 

CityofTempe  . 

June  9,  1994,  June  16, 
1994,  The  Arizona  Busi- 
1  ness  Gazette. 

The  Honorable  Harry  E.  Mitchell,  Mayor, 
City  of  Tempe,  P.O.  Box  5002,  31  East 
Fifth  Street,  Tempe,  Arizona  85280. 

May  17, 
1994. 

040054 
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State  and  county  j 

Location 

Dates  and  name  of  news¬ 
paper  where  notice  was 
published 

Chief  executive  officer  of  community 

Effective  j 
date  of 
modHica-  1 
tion  1 

Commu¬ 
nity  No. 

Arkansas:  Pulaski  ...  { 

City  of  Sherwood  .... 

July  13.  1994,  July  20, 
1994. 

The  Honorable  Bill  HarnK>n,  Mayor,  City  . 
of  ShenMOOd,  2199  East  Kiehl  Avenue, 
Sherwood.  Arkansas  72120. 

June  17, 
1994. 

050235 

California:  Sac¬ 
ramento  County,  j 

Unincorporated 

Areas. 

1 

June  2.  1994,  June  9,  | 
1994,  Sacramento  Bee.  | 

i 

Mr.  Douglas  M.  Fraieigh,  Administrator, 
Sacramento  County,  Public  Works 
Agency,  827  Seventh  Street,  Room 
304,  S^ramento,  Califomia  95814. 

Apr.  27. 

1994. 

060262 

Califomia:  San 

Diego.  j 

City  of  San  Diego  ... 

May  24,  1994,  May  31. 
1994,  San  Diego  Daily 
Transcript 

The  Honorable  Susan  Golding.  Mayor, 
City  of  San  Diego.  202  C  Street,  San 
Diego,  California  92101. 

Apr.  28,  1 

1994. 

060295 

Califomia:  Santa 
Barbara.  j 

City  of  Santa  Bar¬ 
bara. 

June  23,  1994,  June  30, 
1994,  Santa  Barbara 
News-Press. 

The  Honorable  Hal  Conklin,  Mayor,  City 
of  Santa  Barbara,  P.O.  Box  1990, 
Santa  Barbara,  Califomia  93102-1990. 

Apr.  25, 

1994. 

060335 

Colorado:  El  Paso  ...  \ 

City  of  Colorado 
Springs. 

Apr.  14,  1994,  Apr.  21, 
1994,  Gazette  Tele¬ 
graph. 

The  Honorable  Robert  Isaac,  Mayor,  City 
of  Colorado  Springs,  P.O.  Box  1575, 
Colorado  Springs,  Colorado  80901- 
1575. 

Feb.  15. 
1994. 

280060 

Colorado:  Jefferson 

City  of  Lakewood  .... 

June  16.  1994,  June  23. 
1994,  Lakewood  Jeffer¬ 
son  Sentinel. 

The  Honorable  Linda  Morton,  Mayor,  City 
of  Lakewood,  445  South  Allison  Park¬ 
way,  Lakewo^,  Colorado  80226. 

May  23, 
1994. 

085075 

Kansas:  Barton  . 

Unincorporated 

Areas. 

June  9,  1994,  June  16, 
1994,  Great  Bend  Trib¬ 
une. 

The  Honorable  Martin  C.  Isem,  Char- 
person,  Barton  County  Board  of  Com¬ 
missioners,  P.O.  Box  1089,  Great 
Bend,  Kansas  67530. 

May  19,  1 

1994. 

200016 

Louisiana:  St.  Mary 
Parish. 

Town  of  Berwick  . 

May  27,  1994,  June  3, 
1994,  Daily  Review. 

The  Honorable  Emmett  Hardaway, 
Mayor,  Town  of  Berwick,  3225  Third 
Street,  Berwick,  Louisiana  70342. 

May  10, 
1994. 

220194 

Nevada:  Clark . | 

I  City  of  Boulder  City  . 

June  9,  1994,  June  16, 
1994,  The  Boulder  City. 

The  Honorable  Iris  Bletsch,  Mayor.  City  of 
Boulder  City,  401  Califomia  Avenue, 
News  Boulder  City,  Nevada  89005. 

Apr.  19, 
1994. 

320004 

New  Mexico:  | 

Bernalillo. 

City  of  Albuquerque 

i 

j 

June  30,  1994,  July  7, 
1994,  The  Albuquerque 
Tribune. 

The  Honorable  Martin  Chavez,  Mayor, 
City  of  Albuquerque,  P.O.  Box  1293, 
Tribune  Albiiquerque,  New  Mexico 
87103. 

Mar.  17, 
1994. 

350002 

Oklahoma:  Rogers  .. 

J  City  of  Claremore  .... 

June  10,  1994,  June  17, 
1994,  Claremore  Daily. 

The  Honorable  Tom  Pool,  Mayor,  City  of 
Claremore,  P.O.  Box  249,  Claremore, 
Oklahoma  74018. 

Apr.  29, 
1994. 

405375 

Oklahoma:  Garfield  . 

'  City  of  Enid . 

1 

June  2.  1994,  June  9. 
1994,  Enid  News  and 
Eagle. 

The  Horx)rable  Norman  Grey.  Mayor,  City 
of  Enid,  P.O.  fex  1768,  Enid.  Okla¬ 
homa  73702-1768. 

Apr.  29, 
J994. 

400062 

Oklahoma:  Coman¬ 
che. 

j  City  of  Lawton . 

May  31,  1994,  June  7, 
1994,  Lawton  Constitu¬ 
tion. 

The  Honorable  John  T.  Maiiey,  Mayor, 
City  of  Lawton,  Fourth  arxl  “A”  Avenue, 
Lawton,  Oklahoma  73501. ' 

Mar.  24, 
1994. 

400049 

Oklahoma:  Rogers  .. 

Unincorporated 

Areas. 

j 

June  10,  1994,  June  17. 
1994,  Claremore  Daily 
Progress. 

Mr.  Gerry  Payne,  Chairman,  County 
Commissioners.  Rogers  County,  219 
South  Missouri,  Room  1-109, 
Clarenxxe,  Oklahoma  74017. 

May  31 , 
1994. 

405379 

Oregon:  Columbia  ... 

\  Unincorporated 

1  Areas. 

1  June  15.  1994,  June  22, 
1994,  The  Spotlight 

The  Honorable  Michael  J.  Sykes,  Chair-' 
man,  Columbia  County  Board  of  Com¬ 
missioners,  Columbia  County  Court¬ 
house.  Room  331,  St.  Heier^s,  Oregon 
97051. 

May  11. 
1994. 

410034 

Oregon:  Lincoln  — 

1  City  of  Newport . 

i 

j  June  10,  1994,  June  17, 
1994,  The  Newport 
News  Times. 

The  Honorable  Mark  Colison,  Mayor.  City 
of  Newport,  810  Southwest  Alder 
Street.  Newp^,  Oregon  97365. 

Apr.  25, 
1994. 

410131 

Oregon:  Tillamook  .. 

<  Unincorporated 
i  Areas. 

i 

June  15,  1994,  June  22, 
1994,  HearMi^  Herald 

The  Honorable  Gina  Mulford,  PreskSng 
Commissioner,  Tillamook  County  Board 
of  Commissioners,  201  Laurel  Averuje, 
Tillamook,  Oregon  97141. 

Apr.  26, 
1994. 

410196 

Texas:  El  Paso  . 

1  City  of  El  Paso . 

June  16,  1994,  June  23. 
1994,  El  Paso  Times. 

The  Honorable  Larry  Francis,  Mayor,  City 
of  El  Paso,  Two  Civic  Center  Plaza.  El 
Paso,  Texas  79901-1 196. 

Apr.  27. 
1994. 

480214 

Texas:  Tarrant  . 

City  of  North  Rich¬ 
land  Hills. 

June  16,  1994,  June  23. 
i  1994,  MidO'tties  News. 

1 

The  Honorable  Tommy  Brown,  Mayor, 
City  of  North  Richland  HHIs.  P.O.  Box 
820609,  North  Richland  Hills,  Texas 
76182. 

June  6, 
1994. 

480607 

Texas:  Bexar . 

City  of  San  Antonio  . 

Apr.  14.  1994,  Apr.  21. 
1994,  San  Afttonk)  Ex¬ 
press  News. 

The  HorK>rable  Nelson  W.  Wolff,  Mayor. 
City  of  San  Antonio,  P.O.  Box  839966, 
San  Antorrk),  Texas  78283-3966. 

I  Feb.  2. 
1994. 

480045 
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Rtate  and  county 

Location 

Dates  and  name  of  news¬ 
paper  where  notice  was 
pdblished 

Chief  executive  officer  of  community 

Effective 
date  of 
modifica¬ 
tion 

Commu 
nity  No. 

Texas:  Bexar  — . 

City  of  San  Arrtonio  . 

Apr.  22.  1994,  Apr.  29, 
1994,  San  Antonio  Ex¬ 
press  News. 

The  Honorable  Nelson  W.  Wolff,  Mayor, 
City  of  San  Antonio,  P.O.  Box  839966, 
San  Antonio,  Texas  78283-3966. 

Mar.  11. 
1994. 

480045 

Texas:  Williamson 

Unincorporated 

Areas. 

Apr.  20,  1994,  Apr.  27, 
1994,  Williamson  Coun¬ 
ty  Sun. 

Mr.  Paul  Pinto,  Floodplain  Administrator. 
Williamson  County,  P.O.  Box  570, 
Georgetown,  Texas  78627. 

Jan.  24. 
1994. 

481079 

Washington:  King  .... 

UniTKorporated 

Areas. 

June  8.  1994,  June  15, 
1994,  Seattle  rimes. 

The  Honorable  Gary  Locke,  King  County 
Executive,  King  County  Courthouse, 
516  Third  Avenue,  Room  400,  Seattle, 
Washington  98104. 

Apr.  28. 
1994. 

530071 

Washington:  King  .... 

City  of  Redmond . 

June  8.  1994,  June  15, ' 
^9QA,  Journal  American. 

The  Hofxxable  Rosemarie  Ives.  Mayor, 
City  of  Redmond,  156701  Northeast 
85th  Street,  Redmond,  Washington 
98052. 

Apr.  28, 
1994. 

530087 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  “Flood  Insurance.”) 

Dated;  August  22, 1994. 

Richard  T.  Moore, 

Associate  Director  for  Mitigation. 

|FR  Doc.  94-21242  Filed  8-26-94;  8:45  am) 
BILLING  CODE  •718-03-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

(FCC  94-2101 

Filing  of  Documents 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  has  adopted 
a  new  rule  that  explicitly  provides  that 
all  documents  are  considered  filed  with 
the  Commission  upon  receipt  at  the 
location  designated  by  the  Commission. 
Some  Commission  rules  explicitly  state 
when  a  document  is  deemed  to  be  filed 
with  the  Commission,  other  rules  do 
not.  The  Commission,  however,  has  had 
a  consistent  practice  of  considering 
documents  filed  with  the  Commission 
when  the  document  is  received  at  the 
location  designated  by  the  Commission. 
This  rule  provides  guidance  to  the 
public  and  avoids  any  potential 
uncertainty. 

EFFECTIVE  DATE:  August  29, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paula  Ford,  Office  of  General  Counsel  at 
(202)  418-1738. 

SUPPLEMENTARY  INFORMATION: 

Order 

In  the  matter  of:  Amendment  of  the 
Commission’s  Rules  of  Practice  and 
Procedure. 

Adopted:  August  9, 1994;  Released: 


By  the  Commission: 

1.  In  this  order,  the  Commission 
adopts  a  new  rule  explicitly  providing 
that  all  documents  are  considered  fil^ 
with  the  Commission  upon  receipt. 

2.  There  are  a  number  of  Commission 
rules  establishing  deadlines  for  parties 
to  take  action,  e.g.,  to  file  applications 
for  review  or  petitions  for 
reconsideration.  Though  some  rules 
explicitly  state  when  a  document  is 
deemed  to  be  filed  with  the 
Commission,  other  rules  do  not.  The 
Commission  has  had  a  consistent 
practice  of  considering  documents  filed 
with  the  Commission  when  the 
document  is  received  at  the  location 
designated  by  the  Commission.^ 
However,  there  is  no  single  rule  that 
provides  general  guidance  that  a 
document  is  considered  filed  when  it  is 
received  by  the  Commission.  We  believe 
adoption  of  such  a  general  rule  will 
avoid  any  potential  uncertainty. 

3.  Because  the  rule  amendment 
adopted  here  is  a  matter  of  agency 
practice  and  procedure,  compliance 
with  the  notice  and  comment  and 
effective  date  provisions  of  the 
Administrative  Procedure  Act  is  not 
required.  2 

4.  Accordingly,  It  is  ordered  that  Part 
1  of  the  Commission’s  Rules  Is 
Amended  in  the  manner  set  forth  below 
and  will  be  effective  upon  publication 
in  the  Federal  Register. 

5.  Authority  for  this  action  is 
contained  in  sections  4(i).  4(j),  and 


'  For  example,  in  the  fee  context,  the  Commission 
has  previously  noted:  “For  purposes  of  determining 
receipt  dates  and  conformance  with  filing 
deadlines,  the  submission  will  not  be  considered 
received  by  the  Commission  until  received  at  the 
designated  location.”  Establishment  of  a  Fee 
Collection  Program  to  Implement  the  Provisions  of 
the  Consolidated  Omnibus  Budget  Beconciliation 
Act  of  1985,  52  FR  10226,  March  31, 1987,  2  FCC 
Red  1882  (1987).  See  also  47  CFR0.401(bH2); 
Public  Notice,  FCC  Overrules  Caldwell  TekMsion 
Associates  Ltd..  53  RR  2d  1686  (1983). 

2  5U.S.C.  553(b)(A)  &  (d). 


303{r)  of  the  Communications  Act  of 
1934,  as  amended.  47  U.S.C.  154{i). 
154(j),  and  303(r). 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure. 

Federal  Communications  Commission. 
LaVera  F.  Marshall, 

Acting  Secretary. 

Rule  Change 

Part  1  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows; 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  Part  1 
continues  to  read: 

Authority:  47  U.S.C  154,  303,  503(b)(5);  5 
U.S.C.  552;  21  U.S.C.  853a,  unless  otherwise 
noted. 

2.  Section  1.7  is  added  to  read  as 
follows: 

§  1.7  Documents  are  filed  upon  receipt 
Unless  otherwise  provided  in  this 
Title,  pleadings  and  other  documents 
are  considered  to  be  filed  with  the 
Commission  upon  their  receipt  at  the 
location  designated  by  the  Commission. 

[FR  Doc.  94-21163  Filed  8-26-94;  8:45  am) 
BILLING  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  92-11;  RM-7881] 

Radio  Broadcasting  Services 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  petition  for 
reconsideration. 

SUMMARY:  This  document  dismisses  a 
petition  for  reconsideration  filed  by 
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Chapman  S.  Root  Revocable  Trust,  of 
our  action  in  Report  and  Order,  57  FR 
24554  (June  10, 1992),  allotting  Channel 
282A  to  Inglis,  Florida.  Root  attempted 
to  introduce  new  matter  which  failed  to 
comply  with  Section  1.429  of  the 
Commission’s  Rules.  This  rule  only 
allows  grant  of  a  reconsideration  request 
based  on  new  matter  in  limited 
circumstances.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Effective  October  11, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  D.  Scrutchins,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  92-11,  adopted  August  12, 
1994,  and  released  August  24, 1994.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractors,  International 
Transcription  Service,  Inc.,  (202)  857- 
3800, 1919  M  Street  NW.,  room  246,  or 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission. 
Douglas  W.  Webbink, 

Chief,  Policy,  and  Rules  Division,  Mass  Media 
Bureau. 

(FR  Doc.  94-21152  Filed  8-26-94;  8:45  am) 
BILUNG  CODE  e712-01-M 


National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

[Docket  No.  931199-4042;  I.D.  082394D] 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Prohibition  of  retention. 

SUMMARY:  NMFS  is  prohibiting  retention 
of  Pacific  ocean  perch  in  the  Central 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA)  and  is  requiring  that  incidental 
catches  be  treated  in  the  same  manner 
as  prohibited  species  and  discarded  at 
sea  with  a  minimum  of  injury.  This 
action  is  necessary  because  the  Pacific 
ocean  perch  total  allowable  catch  (TAC) 
in  this  area  has  been  reached. 


EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  August  24, 1994,  until  12 
midnight,  A.l.t.,  December  31, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  GOA  (FMP)  prepared 
by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conserv'ation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

In  accordance  with 

§  672.20(c)(l)(ii)(B),  the  TAC  for  Pacific 
ocean  perch  in  the  Central  Regulatory 
Area  was  established  by  the  final  1994 
specifications  (59  FR  7647,  February  16, 
1994),  a::  714  metric  tons  (mt).  The  final 
1994  specifications  also  closed  the 
directed  fishery  for  Pacific  ocean  perch 
in  the  Central  Regulatory  Area  under 
§  672.20(c)(2). 

The  Director  of  the  Alaska  Region, 
NMFS,  has  determined  in  accordance 
with  §  672.20(c)(3),  that  the  TAC  for 
Pacific  ocean  perch  in  the  Central 
Regulatory  Area  has  been  reached. 
Therefore,  NMFS  is  requiring  that 
further  catches  of  Pacific  ocean  perch  in 
the  Central  Regulatory  Area  be  treated 
as  prohibited  species  in  accordance 
with  §  672.20(e),  effective  from  12  noon, 
A.l.t.,  August  24, 1994,  until  12 
midnight,  A.l.t.,  December  31, 1994. 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  from  OMB  review 
under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq.^ 

Dated:  August  23, 1994. 

David  S.  Crestin. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  Xational 
Marine  Fisheries  Service. 

(FR  Doc.  94-21246  Filed  8-24-94;  2:58  ami 
BILLING  CODE  3510-22-F 


50  CFR  Part  681 

[Docket  No.  940836-4236;  I.D.  081194D1 

Western  Pacific  Crustacean  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Emergency  rule;  1994  final 
quota  for  crustaceans  in  the 


Northwestern  Hawaiian  Islands  and 
closure  of  the  fishery. 

SUMMARY:  NMFS  announces  the  ^ 
immediate  closure  of  the  Northwestern 
Hawaiian  Islands  (NWHI)  crustacean 
fisheries  due  to  the  final  quota  being 
exceeded  in  1994.  Further  lobster 
fishing  in  the  NWHI  is  prohibited  for 
the  remainder  of  1994.  Lobster  already 
harvested  must  be  landed  prior  to 
midnight  August  31, 1994.  This  action 
is  intended  to  prevent  overfishing  and 
to  achieve  optimum  yield  according  to 
the  objectives  of  the  Fishery 
Management  Plan  for  the  Crustacean 
Fisheries  of  the  Western  Pacific  Region 
(FMP). 

EFFECTIVE  DATES:  Fishing  for  lobsters  in 
the  NWHI  is  prohibited  from  1200  hours 
local  time  August  25, 1994,  through 
December  31, 1994.  Landings  of  lobsters 
taken  from  the  NWHI  are  prohibited 
after  2400  hours  local  time  on  August 
31, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Morgan,  310-980-4036;  or  Alvin 
Z.  Katekaru,  808-973-2939. 
SUPPLEMENTARY  INFORMATION:  The 
lobster  quota  in  the  NWHI  is  announced 
in  two  steps.  The  initial  quota  is  based 
on  the  previous  years’  fishery  data, 
research,  and  other  available 
information.  The  final  quota  is  based  on 
actual  results  obtained  from  the  fishery 
during  July,  the  first  month  of  fishing. 
During  July,  1994,  63,017  spiny  and 
slipper  lobsters  were  harvested  by 
commercial  fishing  vessels  in  75,094 
trap-hauls  at  Necker  Island,  Gardner 
Pinnacles,  Maro  Reef,  and  St.  Rogatien 
Bank.  The  catch-per-unit-of-effort 
(CPUE)  on  each  bank  in  the  NWHI  was 
weighted  by  each  bank’s  contribution  to 
the  total  harvest.  Substituting  the 
weighted  CPUE  into  the  quota  formula 
in  the  FMP  yielded  a  final  quota  of 
20,900  lobsters.  The  final  quota  is  less 
than  the  initial  quota  because  the  actual 
CPUE  (0.84  animals  per  trap  haul)  was 
lower  than  the  expected  CPUE  (1.0 
animals  per  trap  haul)  during  the  month 
of  July.  The  commercial  harvest  to  date 
exceeds  the  final  quota;  therefore,  the 
fishery  must  be  closed. 

The  use  of  an  emergency  rule  to  close 
the  fishery  immediately  is  consistent 
with  NMFS  guidelines  concerning  the 
use  of  emergency  rules  published  at  57 
FR  375  (January  6, 1992).  The  time  it 
would  take  to  complete  the  normal 
procedures  for  closing  the  fishery  under 
50  CFR  681.31(c)(4)  could  result  in 
substantial  damage  to  or  loss  of  lobster 
stocks.  The  status  of  the  stocks  is 
uncertain,  but  the  stocks  could  not  . 
sustain  a  fishery  in  1993  and  apparently 
have  not  rebuilt  as  much  as  initially 
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forecast.  It  is  necessary  to  close  the 
fishery  immediately  to  prevent  further 
fishing  in  excess  of  the  quota.  Failure  to 
close  the  fishery  could  result  in  serious 
harm  to  the  resource  and  loss  of  stock 
productivity,  with  economic  harm  to 
lobster  fishery  permit  holders  in  the 
long  run.  The  average  daily  harvest 
during  July  was  more  than  2,000 
lobsters,  and  immediate  closure  of  the 
fishery  will  likely  reduce  overall  harvest 
by  10,000  or  more  lobsters.  Further 
harvesting  of  lobsters  is  therefore 
prohibited  after  noon  of  the  day  after  the 
date  this  rule  is  filed  with  the  Office  of 
the  Federal  Register.  Further  landings  of 
lobster  taken  in  Permit  Area  I  will  be 
prohibited  beginning  midnight  7  days 
after  the  date  this  notification  is  filed 
with  the  Office  of  the  Federal  Register. 

Classification 

The  Assistant  Administrator  for 
Fisheries.  NOAA  (AA),  has  determined 


that  this  regulatory  action  is  necessary 
to  respond  to  an  emergency  situation 
and  is  consistent  with  the  Magnuson 
Act  and  other  applicable  law.  The  final 
quota  for  1994  already  has  been  greatly 
exceeded  and  a  delay  in  closure  could 
result  in  serious  harm  to  the  resource, 
loss  otstock  productivity,  and  economic 
harm  to  the  fishery.  Tlierefore,  it  is 
necessary  to  close  the  fishery  due  to 
attainment  of  the  final  1994  quote  by 
emergency  action  pursuant  to  16  U.S.C. 
1855(c). 

The  AA  finds  that  the  reasons 
justifying  the  promulgation  of  this  rule 
on  an  emergency  basis  also  make  it 
impracticable  to  provide  notice  and 
opportunity  for  comment  upon,  or  to 
delay  for  30  days,  the  effective  date  of 
these  emergency  regulations,  under  the 
authority  set  forth  at  5  U.S.C.  553(b)(B) 
and  5  U.S.C.  5S3(dK3),  respectively. 

Any  delay  in  implementing  this  rule 


could  jeopardize  the  resource  and  cause 
unnecessary  economic  harm  to  users  of 
the  resource. 

This  action  is  authorized  by  50  CFR 
part  681  and  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

An  environmental  assessment  has 
been  prepared  concerning  this  action. 
Based  on  that  review,  the  AA  for 
Fisheries  determined  that  this  action 
will  not  have  a  significant  effect  on  the 
human  environment,  and  an 
environmental  impact  statement  was 
not  necessary. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  August  23. 1994. 

Gary  C.  Matlock. 

Program  Management  Officer.  National 
Marine  Fisheries  Service. 

[FR  Doc.  94-21185  Filed  8-24-94:  9:02  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

7  CFR  Part  273 
(Arndt  No.  357] 

RIN  0584-AB77 

Food  Stamp  Program:  Disqualification 
Penalties  for  Intentional  Program 
Violations 

agency:  Food  and  Nutrition  Service 
(FNS),  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  FNS  is  proposing  to  amend 
Food  Stamp  Program  regulations  by 
increasing  the  disqualification  penalties 
for  individuals  who  are  found  guilty  in 
a  Federal,  State  or  local  court  of  trading 
or  receiving  food  stamp  coupons 
(coupons)  for  firearms,  ammunition, 
explosives  or  controlled  substances. 

This  proposal  is  aimed  at  deterring 
recipient  abuse  in  the  Food  Stamp 
Program.  This  rule  also  proposes 
changes  to  the  procedures  for 
establishing  intentional  Program 
violations.  These  changes  are  based  on 
recommendations  fiom  State  agencies 
and  the  Department’s  Office  of  the 
General  Counsel  (OGC). 

OATES:  Comments  on  this  proposed 
rulemaking  must  be  received  by  October 
28. 1994  to  be  assured  of  consideration. 
Only  written  comments  will  be 
accepted. 

ADDRESSES:  Comments  should  be 
submitted  to  James  I.  Porter,  Supervisor, 
Issuance  and  Accountability  Section. 
State  Administration  Branch,  Program 
Accountability  Division,  Food  Stamp 
Program,  Food  and  Nutrition  Service, 
USDA.  3101  Park  Center  Drive, 
Alexandria,  Virginia  22302.  All  written 
comments  will  be  oi>en  for  public 
inspection  during  regular  business 
hours  (8:30  am  to  5:00  pm,  Monday 
through  Friday)  at  3101  Park  Center 
Drive.  Alexandria,  Virginia,  Room  905. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  proposed 
rulemaking  should  be  directed  to  Mr. 


Porter  at  the  above  address  or  by 
telephone  at  (703)305-2385. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866,  and 
therefore  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  at  7 
CFR  3015,  Subpart  V  and  related  Notice 
(48  FR  29115,  June  24, 1983),  this 
Program  is  excluded  from  the  scope  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
"Implementation”  section  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  proposed  rule 
or  the  application  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted.  In  the  Food  Stamp 
Program  the  administrative  procedures 
are  as  follows:  (1)  For  program  benefit 
recipients — State  administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2020(e)(10)  and  7  CFR  273.15;  (2)  for 
State  agencies — administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2023  set  out  at  f  CFR  276.7  (for  rules 
related  to  non-QC  liabifities)  or  7  CFR 
275.23  (for  rules  related  to 
liabilities):  (3)  for  program  retailers  and 
wholesalers — administrative  procedures 
issued  pursuant  to  7  U.S.C.  2023  set  out 
at  7  CFR  278.8. 

Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  96-354,  94  Stat.  1164,  September  19. 
1980).  William  E.  Ludwig, 
Administrator  of  the  Food  and  Nutrition 


Service,  has  certified  that  this  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  requirements  will  affect 
State  and  local  agencies  that  administer 
the  Food  Stamp  Program  by  simplifying 
the  requirements  for  giving  advance 
notice  of  hearing  to  food  stamp 
recipients.  It  will  also  modify  the 
penalties  applicable  to  individuals  whr* 
engage  in  Program  misconduct. 

Paperwork  Reduction  Act 

In  accordance  with  the  Pap)erwork 
Reduction  Act  of  1980  (44  U.S.C.  3507), 
the  reporting  and  recordkeeping  burden 
associated  with  this  propos^  rule  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
0MB  number  0584-0064.  The 
provisions  of  this  rule  do  not  contain 
any  additional  reporting  and/or 
recordkeeping  requirements  subject  to 
OMB  approval. 

Background 

The  Mickey  Leland  Childhood 
Hunger  Relief  Act  (Pub.  L.  103-66) 
(Leland  Act)  amended  the  Food  Stamp 
Act  of  1977  (7  U.S.C.  2011-2021)  (the 
Act)  in  a  number  of  ways.  This  rule 
proposes  to  implement  the 
nondiscretionary  provisions  of  the 
Leland  Act  relating  to  disqualification 
penalties  for  intentional  Program 
violations.  Other  provisions  of  the 
Leland  Act  are  being  addressed  in 
separate  rules. 

This  rule  proposes  to  implement  the 
disqualification  penalties  for 
individuals  who  are  found  guilty  in  a 
Federal,  State  or  local  court  of  trading 
or  receiving  coupons  for  firearms, 
ammunition,  explosives  or  controlled 
substances.  This  rule  also  proposes 
regulatory  changes  with  regard  to  the 
delivery  of  administrative 
disqualification  hearing  notices  and  the 
initiation  of  disqualification  periods  for 
intentional  Program  violations.  In 
addition,  this  rule  proposes  to  eliminate 
two  model  forms  referred  to  under  7 
CFR  273.16  of  the  current  regulations. 

I.  Disqualification  Penalties  for 
Intentional  Program  Violations 

An  intentional  Program  violation  is 
defined  in  7  CFR  273.16(c)  as.  "having 
intentionally  (1)  Made  a  false  or 
misleading  statement  or  misrepresented, 
concealed  or  withheld  facts  or,  (2) 
committed  any  act  that  constitutes  a 
violation  of  the  Food  Stamp  Act.  the 


44344 


Federal  Register  /  Vol.  59,  No.  166  /  Monday,  August  29,  1994  /  Proposed  Rules 


Food  Stamp  Program  Regulations,  or 
any  State  statute  relating  to  the  use, 
presentation,  transfer,  acquisition, 
receipt,  or  possession  of  food  stamp 
coupons  or  ATP’s  (Authorization  to 
Participate  cards).”  As  reflected  by 
current  regulations  at  7  CFR  273.16(b), 
Section  6(b)(1)  of  the  Act  (7  U.S.C. 

§  2015  (b)(1))  establishes  a  graduated 
system  of  intentional  Program  violation 
disqualification  penalties.  Under  this 
system,  individuals  receive  a  mandatory 
disqualiHcation  of  6  months  for  the  first 
offense  or  12  months  for  the  second 
offense,  and  a  permanent 
disqualification  for  the  third  offense. 
Under  the  current  regulations,  there  is 
no  distinction  in  penalties  for  different 
types  of  conduct  which  result  in  an 
intentional  Program  violation  finding. 

The  Leland  Act  changes  this.  It 
amends  Section  6(b)(1)  of  the  Act  to 
increase  the  penalties  for  intentional 
Program  violations  which  involve 
certain  egregious  conduct.  Specifically, 
the  Leland  Act  requires  that  an 
individual  be  disqualified  for  12  months 
for  a  first  finding  by  a  court,  and 
permanently  for  a  second  finding  by  a 
court  that  the  person  has  either  traded 
or  received  controlled  substances  using 
coupons.  The  Leland  Act  also  requires 
that  an  individual  be  permanently 
disqualified  for  the  first  finding  by  a 
court  that  the  individual  has  either 
traded  or  received  firearms, 
ammunition,  or  explosives  using 
coupons.  Accordingly,  the  Department 
proposes  to  amend  7  CFR  273.16  by 
revising  paragraph  (b)  to  include  the 
new  penalties.  The  Department  is  also 
proposing  to  make  conforming 
amendments  to  7  CFR  273.16(e)(3)(i)(F) 
and  7  CFR  273.16(h)(l)(ii)(c).  The 
applicability  of  the  new  penalties  to  the 
Disqualified  Recipient  Subsystem  under 
7  CFR  273.16(i)  will  be  addressed  in  a 
different  rulemaking. 

The  language  being  proposed  in 
§  273.16(b)  states  that  the  new  penalties 
will  apply  to  applicable  violations 
involving  the  use  of  "coupons.”  In 
addition  to  violations  involving 
traditional  paper  coupons,  the 
Department  believes  that  the  increased 
penalties  also  apply  to  violations 
involving  trafficking  in  alternative 
benefit  issuance  systems  such  as 
electronic  benefit  transfer  (EBT). 

Current  regulations  at  7  CFR  271.2 
define  a  "coupon”  as  "any  coupon, 
stamp,  access  device  or  type  of 
certification  provided  *  *  •  for  the 
purchase  of  eligible  food.”  Since 
alternative  forms  of  benefit  issuance 
systems,  such  as  EBT,  are  included  in 
this  definition,  providing  additional 
language  in  §  273.16(b)  of  the  proposed 


rule  regarding  this  issue  and  the  extent 
of  applicability  is  unnecessary. 

Current  regulations  at  7  CFR 
273.2(b)(ii)  and  7  CFR  273.16(d)  require 
that  the  disqualification  penalties  be 
included  on  the  Food  Stamp  Program 
application  form.  In  order  to  satisfy  this 
requirement,  the  Department  issued  an 
implementation  memorandum  on 
March  16, 1994,  requiring  that  State 
agencies  are  to  modify  the  application  to 
reflect  the  new  penalties  by  the 
September  1, 1994  implementation  date. 

In  preparing  this  proposed  rule,  the 
Department  considered  whether  the 
increased  penalties  apply  to  violations 
settled  by  deferred  adjudications.  A 
deferred  adjudication,  as  specified  in  7 
CFR  273.16(h)  of  the  current 
regulations,  is  when  a  determination  of 
guilt  by  a  court  is  deferred  subject  to  the 
accused  individual  meeting  the  terms  of 
an  agreement  with  a  prosecutor  or  of  a 
court  order.  The  statutory  language 
provides  for  the  increased  penalties  to 
take  effect  where  there  is  an  actual  court 
finding  that  the  intentional  Program 
violation  involved  trading  firearms, 
ammunition,  explosives  or  controlled 
substances  for  coupons.  Accordingly, 
the  increased  penalties  will  be  applied 
under  this  rule  in  cases  of  deferred 
adjudication  where  the  court  makes 
such  a  finding.  We  note  that  the  statute 
does  not  speak  of  a  "conviction”  but 
rather  of  a  "finding  by  a  Federal,  State 
or  local  court.”  Since  court  rules 
generally  require  a  finding  of  culpability 
in  jurisdictions  where  deferred 
adjudication  procedures  are  used,  the 
Department  believes  the  increased 
penalties  would  apply  if  such  a  finding 
has  been  made,  even  though  the  final 
adjudication  is  deferred.  If,  for  any 
reason,  final  adjudication  is  deferred 
and  no  finding  of  culpability  is  made  by 
the  court,  the  increased  administrative 
penalties  would  not  apply  until  such  a 
finding  is  made  or  final  adjudication  is 
reached. 

It  is  the  Department’s  intent  in  this 
proposed  rule  to  allow  the  inclusion  of 
the  increased  penalties  in  signed 
deferred  adjudication  agreements  in 
exactly  the  same  manner  that  the 
existing  penalties  are  currently  included 
in  such  agreements.  Accordingly,  the 
Department  proposes  to  amend  7  CFR 
273.16  ’jy  revising  paragraph  (b)  to 
specify  that  the  increased  penalties  shall 
also  apply  to  signed  deferred 
adjudication  agreements.  We  encourage 
comments  on  this  proposed 
amendment.  The  Department  is  also 
proposing  to  make  a  conforming 
amendment  to  7  CFR  273.16(h)(l)(ii)(C). 

As  opposed  to  deferred  adjudication, 
since  there  is  no  formal  involvement  or 
inclusion  of  a  Federal,  state  or  local 


court  process  in  the  administrative 
disqualification  hearing  system,  the 
Department  is  proposing  that  the 
increased  penalties  not  apply  to 
intentional  Program  violations 
determined  as  a  result  of  an 
administrative  disqualification  hearing 
or  a  signed  waiver  of  the  right  to  an 
administrative  disqualification  hearing. 

The  second  sentence  in  paragraph  (b) 
of  7  CFR  273.16  in  the  current 
regulations  concerns  the  treatment  of 
disqualifications  which  occurred  prior 
to  the  implementation  of  the  current 
disqualification  penalties.  The 
Department  is  proposing  to  amend 
paragraph  (b)  by  breaking  this  sentence 
out  into  its  own  paragraph,  paragraph 
(6)  in  §  273.16(b)  of  the  proposed  rule, 
and  specifying  which  penalties  apply  to 
this  policy.  The  Department  is  also 
proposing  to  make  a  conforming 
amendment  to  7  CFR  273.16(i)(5).  There 
is  no  intent  on  the  part  of  the 
Department  to  change  the  effect  of  this 
provision  as  it  applies  to  the  existing 
penalties.  This  specific  revision  is  being 
proposed  solely  to  provide  clarification. 

Regarding  the  application  of  the  new 
penalties  for  trading  or  receiving 
coupons  for  firearms,  ammunition, 
explosives  or  controlled  substances,  the 
increased  penalties  apply  to  court 
findings  which  occur  subsequent  to  the 
effective  date  of  Section  13942  of  the 
Leland  Act — September  1, 1994 — as 
reflected  in  a  new  paragraph 
§  273.16(b)(7)  in  the  proposed  rule. 

The  third  sentence  in  7  CFR  273.16(b) 
in  the  current  regulations  discusses  the 
disqualification  procedure  if  a 
disqualification  period  is  not  imposed 
by  the  court.  The  current  procedure 
requires  the  State  agency  to  impose  the 
appropriate  penalty  unless  it  is  contrary 
to  the  court  order.  The  Department  is 
proposing  to  retain  this  policy  and  to 
apply  it  to  the  proposed  increased 
penalties.  Accordingly,  the  Department 
is  proposing  to  amend  the  existing 
provision  to  include  the  increased 
penalties.  In  keeping  with  the  proposed 
reorganization  of  7  CFR  273.16(b),  the 
provision  is  also  being  separated  into  its 
own  paragraph,  §  273.16(b)(5). 

In  addition,  the  Department  is 
proposing  to  retain  its  current  policy  in 
7  CFR  273.16(b)  regarding  the 
disqualification  of  the  individual  as 
opposed  to  the  entire  household.  The 
Department  is  also  proposing  to  retain 
its  current  policy  in  7  CFR  273.16(b) 
that  the  household,  and  not  just  the 
individual,  is  responsible  for  repayment 
of  the  debt.  However,  the  Department  is 
proposing  to  break  these  policies  out 
into  their  own  respective  paragraphs, 

§  273.16(b)(8)  and  (9)  of  the  proposed 
rule. 
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The  current  regulations  at  7  CFR 
273.16(b)  include  some  of  the  claim 
establishment  and  collection  procedures 
for  intentional  Program  violations.  As 
this  subject  is  covered  in  greater  detail 
in  7  CFR  273.18  of  the  current 
regulations,  the  Department  is 
proposing  to  eliminate  repetition  by 
amending  7  CFR  273.16(b)  to  remove 
the  specific  procedures  and  replace  it 
with  §  273.16(b)(9)  which  states  that  all 
claims  should  be  established  and 
collected  in  accordance  with  the 
procedures  set  forth  in  7  CFR  273.18  in 
the  current  regulations.  The  procedures 
for  establishing  and  collecting 
intentional  Program  violations  found  in 
7  CFR  273.18  of  the  current  regulations 
are  not  affected  by  this  proposed  rule. 

II.  Advance  Notice  of  Administrative 
Disqualification  Hearings 

Under  the  current  regulations  at  7 
CFR  273.16(e)(3),  “proof  of  receipt”  of  a 
written  advance  notice  must  be  obtained 
prior  to  conducting  a  scheduled 
administrative  disqualification  hearing. 
State  agencies  have  found  this 
requirement  to  be  burdensome,  costly 
and  inconsistent  with  other  Federal 
programs  they  administer.  Regular  mail 
service  is  an  inexpensive  and  efficient 
mechanism  to  provide  notice  that  an 
individual’s  rights  are  being  affected.  In 
addition,  the  Texas  Department  of 
Human  Services  is  currently  operating 
under  a  Departmental  waiver  which 
allows  the  State  agency  to  conduct 
disqualification  hearings  without 
obtaining  proof  of  receipt  of  the  advance 
notice.  Data  collected  from  the  State 
agency  revealed  that  only  four 
recipients,  out  of  a  total  of  3,931 
administrative  disqualification  hearing 
notices  mailed  from  November  1992  to 
September  1993,  subsequently  claimed 
that  their  respective  notices  were  never 
received.  Therefore,  in  an  effort  to 
increase  Program  efficiency  while 
lowering  administrative  costs,  the 
Department  is  proposing  to  amend  7 
CFR  273.16(e)(3)  to  allow  State  agencies 
the  option  of  delivering  these  advance 
notices  via  first  class  mail.  In  addition, 
the  Department  is  proposing  to 
eliminate  the  proof  of  receipt 
requirement  where  the  State  agency 
elects  an  alternative  method  of  delivery. 

In  order  to  safeguard  the  rights  of 
recipients  who  may  be  affected  by  this 
proposed  rule,  the  Department  is 
proposing  to  make  a  claim  of  non¬ 
receipt  of  an  advance  notice,  unless 
proof  of  receipt  was  obtained  by  the 
State  agency,  a  good  cause  criterion 
under  7  CFR  273.16(e)(4),  If  the 
household  member  shows  non-receipt 
of  the  notice  in  a  timely  fashion,  any 
previous  decision  determined  in 


absentia  would  no  longer  remain  valid 
and  the  State  agency  would  conduct  a 
new  hearing.  We  are  especially 
interested  in  receiving  comments  on 
this  proposal. 

III.  Imposition  of  Disqualification 
Penalties 

Section  6(b)(1)  of  the  Act  (7  U.S.C. 
2015(b)(1))  states  that  an  individual  who 
has  been  found  to  have  committed  an 
intentional  Program  violation  shall 
“immediately”  become  ineligible  for 
further  participation  in  the  Food  Stamp 
Program  for  the  length  of  the 
disqualification  period.  However,  the 
language  currently  used  in  paragraphs 
(a),  (e).  (f),  (g)  and  (h)  of  7  CFR  273.16 
specifies  that,  if  the  individual  is  not 
participating  in  the  Program  at  the  time 
the  disqualification  is  to  begin,  the 
disqualification  period  is  to  be 
“postponed”  until  the  individual 
applies  for  and  is  determined  eligible  to 
receive  Program  benefits.  The 
Department  found  that  the  use  of  the 
word  “postponed”  in  the  current 
regulations,  when  compared  to 
“immediately”  in  the  Act,  may  be  the 
cause  of  confusion  which  has  recently 
led  to  some  court  suits.  There  is  concern 
because  an  exacting  interpretation  of 
“immediately”  would  result  in  the 
disqualification  period  beginning  at 
once  for  the  specified  length  of  time 
regardless  of  whether  the  individual  is 
eligible  to  participate  in  the  Program. 
Under  this  interpretation,  the  worst 
offenders,  those  who  concealed  steady 
employment  and  large  amoimts  of 
income  in  order  to  obtain  food  stamps, 
are  unlikely  to  be  penalized  at  all  since 
their  level  of  income  and/or  resources, 
once  discovered,  would  prevent  them 
from  participating  in  the  Program 
during  the  period  of  time  covered  by  the 
disqualification  penalty.  Since  the 
legislative  intent  (Senate  Report  No. 

128,  97th  Congress,  1st  Session,  pages 
54  and  55)  is  to  strengthen  the  laws 
applying  to  Program  violators,  the 
Department  strongly  believes  that 
allowing  individuals  to  escape  without 
penalty  is  contrary  to  this  intent.  In 
addition,  the  Department  feels  that  the 
concept  expressed  in  the  Act  of 
becoming  ineligible  for  further 
participation,  to  which  an  immediate 
disqualification  period  applies,  implies 
that  an  individual  is  either  participating 
or  has  been  determined  eligible  to 
participate.  It  simply  defies  common 
sense  to  have  periods  of  disqualification 
run  concurrently  with  periods  of 
ineligibility. 

Therefore,  the  Department  is 
proposing  to  clarify  existing  regulations 
at  7  CFR  273.16(a).  (e),  (f),  (g)  and  (h)  by 
stating  that  an  individual  disqualified 


while  not  currently  participating  in  the 
Program  would  have  his/her 
disqualification  period  begin 
immediately  after  applying  for  and 
becoming  eligible  to  receive  benefits. 

The  Department  is  also  proposing  to 
make  an  additional  revision  to 
paragraphs  (a),  (e),  (f),  (g)  and  (h)  in  7 
CFR  273.16  by  replacing  “participating” 
with  “certified  to  participate”  where 
reference  is  made  to  the  imposition  of 
the  disqualification  period.  This  is  being 
proposed  to  clarify  the  Department’s 
position  regarding  the  timing  of  the 
imposition  of  disqualification  penalties 
in  instances  such  as  when  an  individual 
is  found  eligible  for  the  Program  but 
technically  does  not  “participate”  by 
failing  to  redeem  an  intermediary 
document  such  as  an  authorization  to 
participate  card  (ATP).  The  proposed 
rule  makes  clear  the  Department’s 
position  that  the  State  agency  should 
begin  the  disqualification  periou  against 
an  individual  provided  that  individual’s 
household  is  certified  to  participate  in 
the  Program  regardless  of  whether  an 
ATP  or  similar  document  has  been 
redeemed. 

IV.  Model  Forms 

The  current  regulations  at  7  CFR 
273.16(e)  make  two  references  to  FNS 
providing  model  forms  for  adaptation  by 
State  agencies.  The  first  model  form, 
referred  to  in  7  CFR  273.16(e)(3)(iii),  is 
for  providing  advance  notice  of  an 
administrative  disqualification  hearing. 
The  second  form,  referred  to  in  7  CFR 
273.16(e)(9)(iii),  provides  a  model  for 
notifying  individuals  of  administrative 
action  taken  in  their  administrative 
disqualification  hearing.  The  primary 
purpose  for  furnishing  these  forms  was 
to  assist  State  agencies  with  the  initial 
implementation  of  the  current 
regulations  when  they  were  originally 
published  in  1983.  Since  that  time,  most 
State  agencies  have  designed  their  own 
State-specific  forms  based  on  regulatory 
requirements,  thus  reducing  the 
effectiveness  of  and  need  for  these 
models.  As  part  of  an  ongoing  effort  to 
do  away  with  unnecessary  Federal 
forms  while  affording  State  agencies 
maximum  flexibility,  the  Department  is 
proposing  to  eliminate  these  model 
forms  by  deleting  the  sentences  in  7 
CFR  273.16(e)(3)(iii)  and  7  CFR 
273.16(e)(9)(iii)  which  make  reference  to 
the  forms.  However,  FNS  will  continue 
to  provide  State  agencies  with  guidance 
and  assistance  for  form  development  or 
changes  to  forms  necessitated  by 
revisions  to  the  regulations. 

Implementation 

Section  13971  of  the  Leland  Act  sets 
effective  dates  for  the  various  provisions 
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of  the  law.  Section  13971(6){4)  provides 
that  the  provision  in  Section  13942, 
which  amends  Section  6(b)  of  the  Act  (7 
U.S.C.  2015(b)(1))  to  enhance  certain 
intentional  Program  violation 
disqualiHcation  penalties,  is  effective 
and  shall  be  implemented  on  September 
1, 1994.  Current  regulations  at  7  CFR 
273.2(b)(ii)  and  7  CFR  273.16(d)  require 
that  the  notice  of  disqualification 
penalties  be  included  on  the  Food 
Stamp  application  form.  Therefore,  the 
Department,  on  March  16, 1994,  issued 
an  implementation  memorandum 
stating  that  notice  of  the  enhanced 
intentional  Program  violation 
disqualihcation  penalties  is  to  be 
included  on  the  Food  Stamp  application 
form  by  September  1, 1994. 

List  of  Sub)ects  in  7  CFR  Part  273 

Administrative  practice  and 
procedure.  Aliens,  Claims,  Food 
Stamps,  Fraud,  Grant  programs — social 
programs.  Penalties,  Reporting  and 
recordkeeping  requirements.  Social 
security.  Students. 

For  the  reasons  set  out  in  the 
preamble,  7  CFR  Part  273  is  proposed  to 
be  amended  as  follows: 

1.  The  authority  citation  for  Part  273 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2011-2032. 

PART  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

2.  In  §  273.16: 

a.  The  last  sentence  of  paragraph 
(a)(1)  is  revised; 

b.  Paragraph  (b)  is  revised; 

c.  The  second  sentence  of  the 
introductory  text  of  paragraph  (e)(3)(i)  is 
removed,  and  four  new  sentences  are 
added  in  its  place; 

d.  Paragraph  (e)(3)(i)(F)  is  revised; 

e.  The  last  sentence  of  paragraph 
(e)(3)(iii)  is  removed; 

f.  Paragraph  (e)(8)(iii)  is  revised; 

g.  The  last  sentence  of  paragraph 
(e)(9)(iii)  is  removed; 

h.  Paragraph  (f)(2)(iii)  is  revised; 

i.  Paragraph  (g)(2)(ii)  is  revised; 

j.  Paragraph  (h)(l)(ii)(C)  is  revised; 

k.  Paragraph  (h)(2)(ii)  is  revised;  and 

l.  The  second  sentence  of  paragraph 

(i)(5)  is  revised. 

The  revisions  and  additions  read  as 
follows: 

§  273.1 6  Disqualification  for  Intentional 
Program  violation. 

(a)  Administrative  responsibility.  (1) 

*  *  •  The  disqualification  period  for 
nonparticipants  at  the  time  of  the 
administrative  disqualification  or  court 
decision  shall  take  effect  immediately 
after  the  individual  applies  for  and  is 


determined  eligible  for  Program 
benefits. 

***** 

(b)  Disqualification  penalties.  (1) 
Individuals  found  to  have  committed  an 
intentional  Program  violation  either 
through  an  administrative 
disqualification  hearing  or  by  a  Federal, 
State  or  local  court,  or  who  have  signed 
either  a  waiver  of  right  to  an 
administrative  disqualification  hearing 
or  a  disqualification  consent  agreement 
in  cases  referred  for  prosecution,  shall 
be  ineligible  to  participate  in  the 
Program: 

(1)  For  a  period  of  six  months  for  the 
first  intentional  Program  violation, 
except  as  provided  under  paragraphs 
(b)(2)  and  (b)(3)  of  this  section; 

(ii)  For  a  period  of  twelve  months 
upon  the  second  occasion  of  any 
intentional  Program  violation,  except  as 
provided  in  paragraphs  (b)(2)  and  (b)(3) 
of  this  section;  and 

(iii)  Permanently  for  the  third 
occasion  of  any  intentional  Program 
violation. 

(2)  Individuals  found  by  a  Federal, 
State  or  local  court  to  have  used  or 
received  coupons  in  a  transaction 
involving  the  sale  of  a  controlled 
substance  (as  defined  in  section  102  of 
the  Controlled  Substances  Act  (21 
U.S.C.  802))  shall  be  ineligible  to 
participate  in  the  Program: 

(i)  For  a  period  of  twelve  months 
upon  the  first  occasion  of  such 
violation;  and 

(ii)  Permanently  upon  the  second 
occasion  of  such  violation. 

(3)  Individuals  found  by  a  Federal, 
State  or  local  court  to  have  used  or 
received  coupons  in  a  transaction 
involving  the  sale  of  firearms, 
ammunition  or  explosives  shall  be 
permanently  ineligible  to  participate  in 
the  Program  upon  the  first  occasion  of 
such  violation. 

(4)  The  penalties  in  paragraphs  (b)(2) 
and  (b)(3)  of  this  section  shall  also  apply 
in  cases  of  deferred  adjudication  as 
described  in  paragraph  (h)  of  this 
section  where  the  court  makes  a  finding 
that  the  individual  engaged  in  the 
conduct  described  in  paragraph  (b)(2)  or 
(b)(3)  of  this  section. 

(5)  If  a  court  fails  to  impose  a 
disqualification  period  for  any 
intentional  Program  violation,  the  State 
agency  shall  impose  the  appropriate 
disqualification  penalty  specified  in 
paragraph  (b)(1),  (b)(2)  or  (b)(3)  of  this 
section  unless  it  is  contrary  to  the  court 
order. 

(6)  One  or  more  intentional  Program 
violations  which  occurred  prior  to  the 
State  agency’s  implementation  of  the 
disqualification  periods  s|>ecified  in 


paragraphs  (b)(l)(i),  (b)(l)(ii)  or 
(b)(l)(iii)  of  this  section  shall  be 
considered  as  only  one  previous 
disqualification  when  determining  the 
appropriate  penalty  to  impose  in  a  case 
under  consideration. 

(7)  Regardless  of  when  an  action  taken 
by  an  individual  which  caused  an 
intentional  Program  violation  occurred, 
the  disqualification  periods  specified  in 
paragraphs  (b)(2)  and  (b)(3)  of  this 
section  shall  apply  to  any  case  in  which 
the  court  makes  the  requisite  finding  on 
or  after  September  1, 1994. 

(8)  State  agencies  shall  disqualify  only 
the  individual  found  to  have  committed 
the  intentional  Program  violation,  or 
who  signed  the  waiver  of  the  right  to  an 
administrative  disqualification  hearing 
or  disqualification  consent  agreement  in 
cases  referred  for  prosecution,  and  not 
the  entire  household. 

(9)  Even  though  only  the  individual  is 
disqualified,  the  household,  as  defined 
in  §  273.1,  is  responsible  for  making 
restitution  for  the  amount  of  any 
overpayment.  All  intentional  Program 
violation  claims  shall  be  established  and 
collected  in  accordance  with  the 
procedures  set  forth  in  §  273.18. 
***** 

(e)  Disqualification  hearings.  *  *  * 

(3)  Advance  notice  of  hearing,  (i) 

•  *  *  If  mailed,  the  notice  shall  be  sent 
either  first  class  mail  or  certified  mail- 
return  receipt  requested.  The  notice  may 
also  be  provided  by  any  other  reliable 
method.  If  no  proof  of  receipt  is 
obtained,  a  showing  of  non-receipt  by 
the  household  member  shall  be 
considered  good  cause  for  not  appearing 
at  the  hearing.  The  notice  shall  contain 
at  a  minimum: 

***** 

(F)  A  warning  that  a  determination  of 
intentional  Program  violation  will  result 
in  disqualification  periods  as 
determined  by  paragraph  (b)  of  this 
section,  and  a  statement  of  which 
penalty  the  State  agency  believes  is 
applicable  to  the  case  scheduled  for  a 
hearing; 

***** 

(8)  Imposition  of  disqualification 
penalties.  *  *  * 

(iii)  If  the  individual  is  not  certified 
to  participate  in  the  Program  at  the  time 
the  disqualification  period  is  to  begin, 
the  period  shall  take  effect  immediately 
after  the  individual  applies  for  and  is 
determined  eligible  for  benefits. 
***** 

(f)  Waived  hearings.  *  *  * 

(2)  Imposition  of  disqualification 
penalties.  *  *  • 

(iii)  If  the  individual  is  not  certified 
to  participate  in  the  Program  at  the  time 
the  disqualification  period  is  to  begin. 
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the  period  shall  take  effect  immediately 
after  the  individual  applies  for  and  is 
determined  eligible  for  benefits. 
***** 

(g)  Court  Referrals.  *  *  * 

(2)  Imposition  of  disqualification 
penalties.  *  *  * 

(ii)  If  the  individual  is  noi  certified  to 
participate  in  the  Program  at  the  time 
the  disqualification  period  is  to  begin, 
the  period  shall  take  effect  immediately 
after  the  individual  applies  for  and  is 
deterjnined  eligible  for  benefits. 
***** 

(h)  Deferred  adjudication.  *  *  * 

(1)  Aavance  notification.  *  *  * 

(ii)  *  *  * 

(C)  A  warning  that  the 
disqualification  periods  for  intentional 
Program  violations  under  the  Food 
Stamp  Program  are  as  specified  in 
paragraph  (b)  of  this  section,  and  a 
statement  of  which  penalty  will  be 
imposed  as  a  result  of  the  accused 
individual  having  consented  to 
disqualification. 

***** 

(2)  Imposition  of  disqualification 
penalties.  *  *  * 

(ii)  If  the  individual  is  not  certified  to 
participate  in  the  Program  at  the  time 
the  disqualification  period  is  to  begin, 
the  period  shall  take  effect  immediately 
after  the  individual  applies  for  and  is 
determined  eligible  for  benefits. 
***** 

(i)  Reporting  requirements.  *  *  * 

(5)  *  *  *  However,  one  or  more 

intentional  Program  violations  which 
occurred  prior  to  the  State  agency’s 
implementation  of  the  disqualification 
periods  specified  in  paragraph  (b)(1)  of 
this  section  shall  be  considered  as  only 
one  previous  disqualification  when 
determining  the  appropriate  penalty  to 
impose  in  a  case  under  consideration, 
regardless  of  where  the 
disqualification(s)  took  place.  *  *  * 
***** 

Dated:  August  24, 1994. 

William  E.  Ludwig. 

Administrator,  Food  and  Nutrition  Serv  ice. 
IFK  Doc.  94-21245  Filed  8-26-94;  8:45  am) 
BILLING  CODE  3410-30-U 


Rural  Electrification  Administration 
7  CFR  Part  1755 

Standard  for  Splicing  Copper  and  Fiber 
Optic  Cables 

AGENCY:  Rural  Elet;trification 
Administration,  USDA. , 

ACTION:  Proposed  rule. 

SUMMARY:  The  Rural  Electrification 
Administration  (REA)  proposes  to 


amend  its  regulations  on 
telecommunications  standards  and 
specifications  for  materials,  equipment 
and  construction.  The  revised  standard 
will  update  the  splicing  methods  and 
materials  used  for  splicing  copper 
cables  brought  about  through 
technological  advancements  over  the 
past  fifteen  years  and  incorporate  a 
section  into  the  standard  dealing  with 
the  splicing  methods  and  materials  used 
to  splice  fiber  optic  cables. 

DATES:  Comments  concerning  this 
proposed  rule  must  be  received  by  REA 
or  postmarked  no  later  than  October  28. 
1994. 

ADDRESSES:  Comments  should  be 
mailed  to  the  Director, 
Telecommunications  Standards 
Division,  Rural  Electrification 
Administration,  room  2835,  South 
Building,  U.S.  Department  of 
Agriculture.  Washington,  DC  20250- 
1500.  REA  requests  an  original  and 
three  copies  of  all  comments  (7  CFR  part 
1700).  All  comments  received  will  be 
made  available  for  public  inspection  at 
room  2835,  South  Building.  U.S. 
Department  of  Agriculture,  Washington. 
DC  20250-1500  between  8  a.m.  and  4 
p.m.  (7  CFR  1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT: 
Garnett  G.  Adams.  Chief,  Outside  Plant 
Branch,  Telecommunications  Standards 
Division,  Rural  Electrification 
Administration,  room  2844,  South 
Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
1500,  telephone  (202)  720-0667. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  not  significant  and 
therefore  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  adopted,  this 
proposed  rule  will  not; 

(1)  Preempt  any  State  or  local  laws, 
regulations,  or  policies: 

(2)  Have  any  retroactive  effect;  and 

(3)  Require  administrative 
proceedings  before  parties  may  file  suit 
challenging  the  provisions  of  this  rule. 

Regulatory  Flexibility  Act  Certification 

The  Administrator  of  REA  has 
determined  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  as  defined  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
This  proposed  rule  involves  standards 
and  specifications,  which  may  increase 


the  direct  short  term  costs  to  REA 
borrowers.  However,  the  long-term 
direct  economic  costs  are  reduced 
through  greater  durability  and  lower 
maintenance  cost  over  time. 

Information  Collection  and 
Recordkeeping  Requirements 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (PuK  L.  96-511). 

National  Environmental  Policy  Act 
Certification 

The  Administrator  of  REA  has 
determined  that  this  proposed  rule  will 
not  significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this 
proposed  rule  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  programs 
under  No.  10.851,  Rural  Telephone 
Loans  and  Loan  Guarantees,  and  No. 
10.582,  Rural  Telephone  Bank  Loans. 
This  catalog  is  available  on  a 
subscription  basis  from  the 
Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office,  Washington.  DC  20402.  • 

Executive  Order  12372 

This  proposed  rule  is  excluded  from 
the  scope  of  Executive  Order  12372, 
Intergovernmental  Consultation  that 
requires  intergovernmental  consultation 
with  state  and  local  officials.  A  Notice 
of  Final  rule  titled  Department  Programs 
and  Activities  Excluded  from  Executive 
Order  12372  (50  FR  47034)  exempts 
REA  and  RTB  loans  and  loan 
guarantees,  and  RTB  bank  loans,  to 
governmental  and  nongovernmental 
entities  from  coverage  under  this  Order. 

Background 

REA  issues  publications  titled 
"Bulletin”  which  serve  to  guide 
borrowers  regarding  already  codified 
policy,  procedures,  and  requirements 
needed  to  manage  loans,  loan  guarantee 
programs,  and  the  security  instruments 
which  provide  for  and  secure  REA 
financing.  REA  issues  standards  and 
specifications  for  the  construction  of 
telephone  facilities  financed  w’ith  REA 
loan  funds.  REA  is  proposing  to  rescind 
Bulletin  345-6,  REA  Standard  for 
Splicing  Plastic-Insulated  Cables,  PC-2, 
and  proposing  to  codify  the  revised 
standard  at  7  CFR  1755.200,  REA 
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Standard  for  Splicing  Copper  and  Fiber 
Optic  Cables. 

REA  Bulletin  345-6  is  used  by 
borrowers  and  contractors  as  an  outside 
plant  construction  standard  for  splicing 
copper  cables  instalfod  m  aerial  and 
buried  splice  closures,  ready-access 
enclosures,  and  buried  plant  housings. 
Because  of  technological  advancements 
made  in  copper  cable  spiking  methods 
and  materiabi  over  the  past  fifteen  years, 
the  current  spiking  methods  and 
materials  relating  to  copper  cables 
specified  in  the  current  standard  have 
become  outdated.  To  allow  borrowers 
and  contractors  to  take  advantage  of 
these  improved  methods  and  materials 
which  will  reduce  installation  costs,  the 
current  standard  will  be  revised  to 
update  the  copper  cable  splicing 
methods  and  materials  to  reflect  these 
improved  methods  and  materials. 

The  current  standard  does  not  include 
splicing  methods  and  materials  used  for 
fiber  o]^e  cables  because  at  the  time  the 
standard  was  written  no  such  methods 
and  materials  were  addressed  because 
REA  borrowers  were  providing 
telecommunication  services  to 
subscribers  only  ever  copper  cables. 
Since  that  time  REA  bonowers  have 
been  providing  teleeanummicatioB 
services  to  subscribe  over  both  copper 
and  fiber  optic  cdiks.  Since  REA 
borrowers  are  installing  fiber  optic 
cables  to  provide  subsaribmr  services, 
the  current  standard  needs  to  be  revised 
to  provide  borrowers  and  contractors 
with  standardized  splicing  methods  and 
materials  for  ffoer  optic  c^ies. 

This  action  will  allow  borrowers  and 
contractors  an  economical  and  efficient 
means  of  reducing  their  construction 
costs  through  the  use  of  improved 
sp  being  techniques  for  cc^per  cables 
and  standardized  splicing  methods  for 
fiber  optic  cables. 

List  of  Subjects  in  7CFR  Pact  1759 

Incorporation  by  reference,.  Loan 
programs-communications.  Rural  areas, 
Telephone. 

For  reasons  set  out  in  the  preambfo^ 
REA  proposes  to  amend  chapter  XVll  of 
title  7  of  the  Code  of  Federal 
Regalatkms  as  follows: 

PART  1756-^rELECOfMIIIUNICATIOflS 
STANDARDS  AND  SPCaFICATIONS 
FOR  MATERTALS,  EQUIPMENT  AND 
CONSTRUCTION 

1,  The  authority  citation  for  part  1755 
continues  to  read  as  foHows: 

Aothorityc  1  U^C.901  stseq..  eCse^ 


§1755.97  [AmendecQ 

2.  Section  1755.97  is  amended  by 
removing  the  entry  for  REA  Bulletin 
345-6  frrnn  the  table. 

3.  Secrioot  1755.98  is  amended  by 
adding  a  new  entry  to  the  table  in 
numerical  order  to  read  as  follows: 


§  1 755.98  List  Of  telephone  standards  and 
specifications  included  in  other  7  CFR 
parts. 


*-  • 

*  » 

tr 

Section 

Issue  date 

Title 

1755.200 

(Effective 
date  of 
final  rule! 

REA  StandOKl  toi 
Spiicing  Copper 
arxJ  Fiber  Optic 
Cables. 

* 

• 

.  » 

4.  Section  1755.200  is  added  to  read 
as  follows: 


§  1755.200  REA  standard  for  splicing 
copper  and  ffber  optic  cables. 

(a)  Scope.  (1)  This  section  describes 
approved  methocte  for  splicing  plastic 
insulated  copper  and  fiber  optic  cables. 
Typical'  applications  of  these  methods 
include  aerial,  buried,  and  underground 
splices. 

(Zl  American  National  ^andard 
Insttfute/Netknat  Fwe  Protectiorr 
Association  fANSI/NFPA)  70, 1993 
National  Electrical  GOde  (NEC) 
referenced  in  this  section  is 
incorporated  by  reference  by  REA.  This 
incorporation  ^  reference  was 
approved  by  the  DisectoK  oi  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  A  copy  of  the 
ANSI/NFPA  1993  NEC  standard  is 
availal^  Sor  inspection  during  normal 
businesa  houss  at  REA,  room  2845,  U.S, 
Department  of  Agriculture,  Washington, 
EKD  20250-1500  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
street,  NW.,  suite  TOO,  Washington.  DC. 
Copies  are  available  ftom  NFPA, 
BatterymarchPack,  Q^riney, 
Massachusetts  02269),  telephone  mimber 
1  (80<^  344-3555. 

(Note:  The  iocorporation  by  reference  and 
availabiHty  of  inspection  copies  are  pending 
approval  by  the  Office  of  the  Pedersd 

(3)  American  National  Standard 
Instftute/Institute  of  Electrkal  and 
Electronics  Engmeers,  bic.  (ANSUIEEE), 
1993:  National  Electrical  Safety  Code 
(NESC)  referenced  in  this  section  is 
incorporated  by  refnence'by  REA.  Tlus 
incorporation  by  lefiKenca  was 
approved  by  the  Director  of  the  Federal 
Regisler  in  accordance  with  S  U&C 
55^1  and  1  CFR  part  Slk.  A  c(^  of  die 


ANSl/tEEE  1993  NESC  standard  is 
available  fbr  inspection  charing  normal 
business  hours  at  REA,  room  2845,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250-1500  oral  the  Office  of  Ae 
Federal-  Begister,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
Copies  are  available  fiom  IEEE  Sendee 
Center,  455  Boes  Lane,  Pkeataway,  New 
Jersey  08854,  telephone  number  1  (800) 
678-4333, 

(Note:  The  incorperatioaby  reference  and 
availability  of  inspection  copies  are  pending 
approval  by  the  Office  of  the  Fecferal 
Register.) 

(b)  General.  (T)  Only  Riu-al' 
Electrification  Administration  (REA) 
accepted  filled  cable  and  splidng 
materials  shall  be  used  on  outside  pthnt 
projects  financed  by  REA. 

(2)  The  installation  iustructian.s 
provided  by  the  manufacturer  of 
splicing  materials  shall  be  followed 
except  where  those  instructions  conflict 
with  the  prot;edures  specified  in  this 
section. 

(3)  Precautions  shall  be  taken  to 
prevent  the  ingress  of  moisture  and 
other  contaminants  during  all  phases  of 
the  spiking  installation.  V^en  an 
uncompleted  splice  must  be  left 
unattended,  ft  shall  be  sealed'  to  prevent 
the  ingress  of  moisture  and  other 
contaminants. 

(4)  Minor  sheath  damage  during 
construction  may  be  repaired  if  the 
repair  is  comptetod  immediately  and 
approved  by  the  borrower’s  resident 
project  representative.  Minor  damage  is 
typically  repaired  by: 

fi)  Scuffi^  the  cable  sheath 
associated  with  file  damaged  arear 
(iij  Applying  several  layers  of  DR  tape 
over  thescuffi^  and  damagedarea; 

(iii)  Applying  several  lawrs  of  pfestk 
tape  over  the  ZJR  tape;  amf 

(iv)  If  damage  Is  severe  enough  to 
rupture  the  cable  shield,  a  splice  closure 
shall  be  installed. 

(5)  All  splice  cases  instaflbd  on  REA 
toll  trunk  and  feeder  cables  riftallbe 
filledv  whether  aerial,  burwd,  or 
underground. 

(c)  Splicing  considerations,  foe  eopfet 
cables^l)  Preconstruction  testing,  ft  is 
desirable  that  each  reel  of  cable  be 
tested,  fbr  grouads,  opens,  ritocts, 
crosses,  and  shield  continuity  before  the 
cable  is  installed.  However, 
manufacturer  supplied  test  results  are 
acceptable.  AH  c^fe  pairs  shall  be  free 
from  electrical  defects. 

(2)  Handling  precautkMS.  The  cable 
manufacturer’s  instnxrtions  concerning 
pulling  tension  and  bending  radru&sh^ 
be  observed.  Unless  the  cable 
manufectucer's  leeonunwKtoirton- »  mere 
stringent,  the  mounRutk  bending  radius 
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shall  be  10  times  the  cable  diameter  for 
copper  cables  and  20  times  the  cable 
diameter  for  fiber  optic  cables. 

(3)  Cable  sheath  removal,  (i)  The 
length  of  cable  sheath  to  be  removed 
shall  be  governed  by  the  type  of  splicing 
hardware  used.  Follow  the  splice  case 
manufacturer’s  recommendations.  For 
pedestals  or  large  pair  count  splice 
housings,  consider  removing  enough 
cable  sheath  to  allow  the  conductors  to 
extend  to  the  top  of  the  pedestal  and 
then  to  hang  downward  to 
approximately  15  centimeters  (cm)  (6 
inches  (in.))  above  the  baseplate. 

(ii)  Caution  shall  be  exercised  to  avoid 
damaging  the  conductor  insulation 
when  cutting  through  the  cable  shield 
and  removing  the  shield.  Sharp  edges 
and  burrs  shall  be  removed  from  the  cut 
end  of  the  shield. 

(4)  Shield  bonding  and  grounding.  For 
personnel  safety,  the  shields  of  the 
cables  to  be  spliced  shall  be  bonded 
together  and  grounded  before  splicing 
activities  are  started.  (See  paragraphs 
(g)(2),  and  (g)(5)(i)  through  (g)(5)(iii)  of 
this  section  for  flnal  bonding  and 
grounding  provisions.) 

(5)  Binder  group  identification,  (i) 
Color  coded  plastic  tie  wraps  shall  be 
placed  loosely  around  each  binder 
group  of  cables  before  splicing 
operations  are  attempted.  The  tie  wraps 
shall  be  installed  as  near  the  cable 
sheath  as  practicable  and  shall  conform 
to  the  same  color  designations  as  the 
binder  ribbons.  Twisted  wire  pigtails 
shall  not  be  used  to  identify  binder 
groups  due  to  potential  transmission 
degradation. 

(li)  The  standard  insulation  color  code 
used  to  identify  individual  cable  pairs 
within  25-pair  binder  groups  shall  be  as 
shown  in  Table  1: 


Table  1  .—Cable  Pair  Identification 
Within  Binder  Groups 


Pair  No.  j 

Coloi- 

Tip 

Ring 

1 . ! 

White . 

Blue. 

2  . 

White . 

Orange. 

3  . I 

1  White . 

Green. 

4  . 

White . 

Brown. 

5  . 

1  White . 

Slate. 

6  . 1 

i  Red . 

Blue. 

7  . 

Red  . 

1  Orange. 

8  . 

Red . 

Green. 

9  . 

Red . 

Brown. 

10  . 

Red . 

Slate. 

11  . 

Black . 

Blue. 

1?  . 

Black . 

Orange. 

13  . 

Black . 

Green. 

14  . 

Black . ; . 

Brown. 

15  . 

Black . 

1  Slate. 

16  . 

Yellow  . 

1  Blue. 

17  . 

Yellow . 

Orange. 

18  . 

S  Yellow . 

1  Green. 

Table  1.— Cable  Pair  Identification 
Within  Binder  Groups— Continued 


Pair  No. 

Color 

_  : 

Tip 

1  Ring  I 

19  . 

Yellow  . 

...  !  Brown.  | 

20  . 

Yellow  . 

...  Slate. 

21  . 

Violet . 

...  Blue.  1 

22  . 

Violet . 

...  Orange,  j 

23  . 

Violet . 

...  Green,  i 

24  . 

Violet . 

...  j  Brown,  j 

25  . 

Violet . 

...  !  Slate.  j 

-  » _ _  1 

(iii)  The  standard  binder  ribbon  color  \ 
code  used  to  designate  25-pair  binder  | 
groups  witbin  600-pair  super  units  shall  ! 
be  as  shown  in  Table  2: 


Table  2.— Cable  Binder  Group 
Identification 


Group  No. 

Color  of  bindings 

Group  ' 
pair  count 

1  . 

White-Blue . . 

1-25  1 

2 . 

White-Orange . 

26-50  1 

3 . 

White-Green . 

51-75  1 

4 . 

White-Brown . 

76-100  : 

5 . . 

White-SInte  . 

101-125 

6 . 

Red-Blue  . 

126-150 

7 . 

Red-Orange . 

151-175 

8 . 

Red-Green . 

175-200  j 

9 . 

Red-Brown  . 

201-225 

10 . 

Red-RInte  . 

225-250 

11 

Black-Blue  . 

251-275  ' 

12 . 

Rlark-Orangp  . 

276-300  i 

13 . 

RIarJc-Oreen  . 

301-325  1 

14 . 

Rlar^-Rrnwn  . 

326-350 

15 . 

Rlar^-RlatA  . 

351-375  ■ 

ifi 

YAllnw-RliiA 

376-400  i 

17 . 

Yellow-Orange  . 

401-425 

18 . 

Yellow-Green . 

426-450 

19  . . 

Yellow-Brown  . 

451-475 

20 . 

Yellow-Slate  . 

476-500 

21  . 

Violet-Blue  . 

501-525 

22 . 

VinlAt-Orange 

526-550 

23 . 

Vir)lAt.OrAAn 

551-575 

94 

576-600 

(iv)  Super-unit  binder  groups  shall  be 
identified  in  accordance  with  Table  3: 


Table  3.— Super-Unit  Binder 
Colors 


Pair  Nos. 

Binder 

color 

1-600  . 

White. 

601-1200  . 

Red. 

1201-1800  . 

Black. 

1801-2400  . 

Yellow. 

i  2401-3000  . 

Violet. 

i  3001-3600  . 

Blue. 

1  3601-4200  . 

Orange. 

!  4201-4800  . 

Green. 

1  4801-5400  . 

Brown. 

5401-6000  . 

Slate. 

(v)  Service  pairs  in  screened  cables 
shall  be  identifred  in  accordance  with 
Table  4: 


Table  4.— Screened  Cable  Service 
Pair  Identification 


Service  Pair  No. 

Color 

Tip 

Ring 

1  . 

White . 

2  . 

White . 

Black. 

3  . 

White . 

Yellow. 

4  . 

White . 

Violet 

5  . 

Red . 

6  . 

Red . 

7  . 

Red  . 

8  . 

Black  . 

9  . 

Black  . 

Violet. 

(6)  Cleaning  conductors.  It  is  not 
necessary  to  remove  the  Hlling 
compound  from  cable  conductors  before 
splicing.  However,  it  is  permissible  to 
wipe  individual  conductors  with  clean 
paper  towels  or  clean  cloth  rags.  No 
cleaning  chemicals,  etc.,  shall  be  used. 
Caution  shall  be  exercised  to  maintain 
individual  cable  pair  and  binder  group 
identity.  Binder  group  identity  shall  be 
maintained  by  using  color  coded  plastic 
tie  wraps.  Individual  pair  identification 
shall  be  maintained  by  carefully 
twisting  together  the  two  conductors  of 
each  pair. 

(7)  Expanded  plastic  insulated 
conductor  (PIC)  precautions.  Solid  PIC 
and  expanded  (foam  or  foam  skin)  PIC 
are  spliced  in  the  same  manner,  using 
the  same  tools  and  materials  and,  in 
general,  should  be  treated  the  same. 
However,  the  insulation  on  expanded 
PIC  is  much  more  fragile  than  solid  PIC. 
Twisting  or  forming  expanded  PIC  into 
extremely  compact  splice  bundles  and 
applying  excessive  amounts  of  tension 
when  tightening  tie  wraps  causes 
shiners  and,  thus  shall  be  avoided. 

(8)  Splice  connectors,  (i)  Only  REA 
accepted  filled  splice  connectors  shall 
be  used  on  outside  plant  projects 
financed  by  REA. 

(ii)  Specialized  connectors  are 
available  for  splicing  operations  such  as 
butt  splices,  in  line  splices,  bridge  taps. 

;  clearing  and  capping,  and  multiple  pair 
:  splicing  operations.  The  splice 
,  connector  manufacturer’s 
;  recommendations  shall  be  followed 
;  concerning  connector  selection  and  use. 

(iii)  Caution  shall  be  exercised  to 
maintain  conductor  and  pair  association 
both  during  and  after  splicing 
operations. 

(iv)  Splicing  operations  that  involve 
pairs  containing  working  services  shall 
utilize  splice  connectors  that  permit 
splicing  without  the  interruption  of 
service. 

(9)  Piecing  out  conductors. 
Conductors  may  be  pieced-out  to 
provide  additional  slack  or  to  repair 
damaged  conductors.  However,  the 
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conductors  shall  he.  piecedrout  with 
conductors  having  the  same  gauge  and 
type  and  color  of  insulation.  The 
conductors  used  for  piecing-out  shall  be 
from  cables  having  REA  acceptance. 

(ItJ)  Splice  organization.  Spliced  pair 
bundles  shall  be  arranged  in  firm  lay¬ 
ups  with  minimum  conductor  tension 
in  atM^ordance  with  the  marnifecturer’s 
instructions. 

(11)  Binder  tape.  Perforated 
nonhygroscopic  and  nonvvicking  binder 
tape  should  1^  applied  to  splices 
housed  in  filled  spdice  cases.  The  binder 
tape  allows  the  flow  of  filling 
compound  while  holding  the  splice 
bundles  near  the  center  of  the  spKce 
case  to  allow  adequate  coverage  of 
filling  compound. 

(112)  Cobh  tags.  Cables  shall  be 
identified  by  a  tag  indicating  the  cable 
manufacturer's  name,  cable  size,  date  of 
placement,  and  generic  route 
infamnaation.  Information  susceptible  to 
changes  caused  by  future  cable  throws 
and  rearrangements  should  not  be 
mchided.  Tags  on  load  coil  stubs  shalt 
imdude  the  serial  number  of  the  eoil 
case,  the  manufecturer’s  name,  and  the 
indmctance  value. 

(13)  Screened  cable.  SiueenedPlG 
cable  is  spliced  irt  the  same  manner  as  _ 
nonsereened  PIC  cable.  However, 
special  considerations  are  necessary  due 
to  differences  in  the  cable  design.  The 
transmit  and  receive  bundles  of  the 
cable  shalt  be  separated  and  one  of  the 
bundles  shall  be  wrapped  with 
shielding’  material  in  accordance  with 
the  cable  menufocturer’s 
recommendations.  When  acceptable  to 
the  cable  raanufacturer,.  it  is  permissible 
to  use  either  the  stTap  screening  tape 
removed  from  the  cable  during  the 
sheath  opening  process  provided  the 
sia-eenmg  tape  is  edge  coated  or  new 
pressure  sensitive  aluminum  foil  tape 
over  polyethylene  tape. 


(14) -  Service  wise  etmnectiom.  till 
Bhuied  service  wires  may  be  spUced 
directly  to  cable  conductors  inside 
pedestals  using  the  same  techniques 
required  for  branch  cables.  Buried 
service  wires  may  also  be  terminated  on 
terminal  blocks  inside  pedestals  in  areas 
where  l»gh  service  ord;^  activity  or 
fixed  count  cable  adounislration 
policies  require  terminal  blocks. 
However,,  only  REA  accepted  terminal! 
blocks  equipped  wkh  grease  or  gel  filled 
terminations  to  provide  moisture  and 
corrosion  resistance  shall  be  used. 

(ii)  Only  filled  terminal  blo(d(.s  having 
REA  acceptance  shall  be  used  on  aerial 
seivice  wire  connection,s. 

(15)  Copper  cable  testing.  Copper 
table  testing  shall  be  perfoinned  in 
accordance  with  REA  Bulletin  345-63, 
“REA  Standard  for  Acceptance  Tests 
and  Measurements  of  Telephone  Plants” 
PC-4,^  llneorpiGrated  by  reference  at 
^17S&.97). 

(16}  Coble  acceptance.  Ihstalled  cable 
shall  be  tested  and  pass  the  inventory 
and  acceptance  testing  specified  in  the 
Telephone  System  Consteuction 
Contract  gLabor  and  Malertafe),  REA 
Form  51S.  The  tests  and  inspections 
shall  be  witnessed  by  the  borrower’s 
resident  project  representative.  All 
conductors  shall  be  free  from  grounds, 
shorts,  crosses,  splits,,  and  opens. 

(d)  Sfdice  arrangements  for  copper 
cables- — (1)  Service  d&Cributk>n  closuses. 
(i>  Ready  access  closures  permit  cable 
splicing  activities  and  the  instaUotkm-  of 
filled  terminal  blocks  for  service  wire 
connections  in  the  same  closure.  Ready 
ac(»ss  designs  shall  aBow  service 
technicians  direct  access. to  the  cable 
core  as  well  as  the  teriBinal  block. 

Cii)  Fixed  count  tserminals  shall 
n^strict  service  tecltaMcian-  access  to  the 
cable  i;ore.  Predetermined  cable  pairs 
shall  be  spliced:  to  the^  terminal  leads  or 


stub  cable  in  advance  of  service 
assignments. 

(2)  Aerial  splices.  Aerial  spUce  lases 
accommodate  strai^t  splices,  branch 
splices,  load  code,,  aiul  service 
distribution  terminals.  Aerial  splicing 
arrangements  having  more  than  4  cables 
spliced  in  the  same  splice  ease  are  not 
recommended.  Stub  cabling  to  a  second 
splice  case  to  avoid  a  congested  splice 
is  acceptable. 

(3)  Buried  splices,,  (i)  Dfrect  buried 
splice  (cases  accommodate  straight 
splices,  bramdi:  splices,  and  load  coilis. 
Birset  buried  splices  shall  be  filled  and 
shall  be  used  only  when  above  ground 
splicing  in  pedestafe  is  not  practicable. 

(ii)  A  treated  plank  or  equivalent  shall 
be  pfaced  15  cm  f6  in.)  above  the  buried 
splice  case  to  prevent  damage  to  the 
splice  case  from  foture  digging.  Where 

a  firm  ba.se  for  burying  a  splice  cannot 
be  obtained,  a  treated  plank  or 
equivalent  shall  be  placed  beneath  the 
splice  case. 

(iii)  Each  buried  splice  shall  be 
identified  for  future  loe^ng:  One 
method  of  maekkag  the  sphra  point  is 
the  use  of  a  w»iuBg  sigoi.  Another 
method  is  the  berying  of  an  eteetronic 
locating  device. 

{4}  BD-type  pedestals,  fi)  BD-type 
pedestals  are  busings  primarily 
intended  to  house,  organize,  and  protect 
table  terminations,  incorporating  spBce 
connetrtwrs,  ground  hags,  and  load  coils. 
Activities  typieaFfy  performed"  in 
pedestals  are  table  spfiemg,  shield 
bonding  and  grounding,  loading,  and 
connection  of  subscriberservice  drops. 

Ui]  The  recommended  splice 
tapacities  for  BD-type  petkstais  are 
shown  in  Table  5.  However,  larger  size 
pedestals  are  permissible  ii  service 
requirements  dfotate  their  usefulness 
Table  5  is  as  follows: 


Table  5.— SPLtcE  Capacities  For  BD-Type  Pedestals 


Pedestal  type 

Ma>imun>  straight  splice  pair  capacity  using  smgle  pair  con¬ 
nectors  or  muttiple  pair  sptUce  modutes 

Maximum 
load  splice 
pair  capacity 
using  single 
pair  connec- 
"  tors  or  mul- 
‘  tipte  pair 
'  splice  mod- 
ules  (See 

1  note  t) 

BD3,  K)3A . . . . . . . 

mo  pair  . 

.  50  pair 
.  too  pair 
>300  parr 
:  600  pair 
>50  pair 

200:  par* 

>  300  pair 

BD«»,B04A  . . . . . . 

?00  pair  ,  . 

BD5,  BD5A  . . . .  . . . 

!  600  pair . . .  . .  , 

,  iimo  p?iif  . 

BD14,  BD14A  . . . . 

j  mn  pai*  .  . . . 

BDtS,  BD15A  .  . 

'  400'  parr . - . 

BDte.  B016A  _ _ _ _ _ _ _ _ 

1  60©  pair . .  . . . . .  - .  _... 

Note  >:  Thts  tabte  »«tets  to  laact  «eii  eases  »al  are  to  Be  ehreef  bunett  wittv  stub  <abtes  e»«es4iog  irrto  tbe  pedestal  for  spbcHog.  Requirements 
involving  indMiOuai.  colt  arraeqeweRts  tfte  pedestal  should  be  engineered  on  a  case-By-case  hasts 
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(iii)  Special  distribution  pedestals 
having  a  divider  plate  for  mounting 
Filled  terminal  blocks  are  available. 
Distribution  pedestals  are  also  equipped 
with  service  wire  channels  for 
installation  of  buried  service  wires 


without  disturbing  the  cabbng  and 
gravel  inside  the  base  of  the  pedestal. 
Distribution  pedestals  are  recommended 
in  locations  where  the  connection  of 
service  wires  is  required. 


(5)  Large  pair  count  splice  housings. 
Large  pair  count  splice  housings  are 
recommended  for  areas  not  suitable  for 
man-holes.  The  recommended 
capacities  are  shown  in  Table  6: 


Table  6.— Splice  Capacities  For  Large  Count  Housings 


Housing  type 

Maximum  straight  splice  pair  capacity  using  single  pair  con¬ 
nectors  or  multiple  pair  splice  modules 

Maximum 
load  splice 
pair  ca^city 
using  single 
pair  connec¬ 
tors  or  mul¬ 
tiple  pair 
splice  rrxKl- 
ules  (See 
note  1) 

BD  6000  . 

6,000  pair . . 

3,000  pair. 
4,0(X)  pair. 
5,000  pair. 

BD8000  . 

8.000  pair . 

BD  10000  . 

10,000  pair . 

(6)  Pedestal  restricted  access  inserts. 
Restricted  access  inserts  may  be  used  to 
protect  splices  susceptible  to 
unnecessary  handling  where  subsequent 


work  activities  are  required  or  expected 
to  occur  after  splices  have  been 
completed.  Restricted  access  inserts  also 
provide  moisture  protection  in  areas 


susceptible  to  temporary  flooding.  A 
typical  restricted  access  insert  is  shown 
in  Figure  1; 

BILLING  CODE  3410-1S-P 


44352 


Federal  Register  /  Vol.  59,  No.  166  /  Monday,  August  29,  1994  /  Proposed  Rules 


FIGURE  1 

PEDESTAL  RESTRICTED  ACCESS  JNSERT 
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(7)  Serving  Area  Interface  (SAI) 
Systems.  SAI  systems  provide  the  cross- 
connect  point  between  feeder  and 
distribution  cables.  Connection  of  feeder 
to  distribution  pairs  is  accomplished  by 
placing  jumpers  between  connecting 
blocks.  Only  REA  accepted  connecting 
blocks  having  grease  or  gel  Hlled 
terminations  to  provide  moisture  and 
corrosion  resistance  shall  be  used. 

(8)  Buried  cable  splicing 
arrangements.  Typical  buried  cable 
splicing  arrangements  are  illustrated  in 
Figures  2  through  5: 
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FIGURE  2 

SERVICE  WIRE  CONNECTION  TO  BURIED  CABLE 


Wire  Connectors  fo»^ 
Splicing  Drop 


Coble  Sheath  Removed 


Pedestal 


Note:  See  Figures  15  through  16  for  coble  togs,  tie  wraps 
and  bonding  and  grounding  details. 
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FIGURE  3 

TYPICAL  SPLICE  USING  SINGLE  PAIR  CONNECTORS 


Splice  Bundles 


Splice  Housing 


Note:  Coble  tags,  bonding  and  grounding  details,  and  plastic 
tie  wraps  have  been  omitted  for’  clarity.  See  Figures 
13  through  16  for  coble  tags,  tie  wraps,  and  bonding 
and  grounding  details. 
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1  FIGURE  4 

i 

!  LARGE  SPLICE  USING  MULTIPLE  PAIR  CONNECTORS 


Splice 

Support  Bor 


Multiple  Pair 
Connectors 


Note:  Coble  togs,  bonding  and  grounding  details,  and  plastic 
tie  wraps  have  been  omitted  for  clarity.  See  Figures^ 
13  through  16  for  coble  tags,  tie  wraps,  and  bonding 
and  grounding  details. 
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FIGURE  5 

LARGE  SPLICE  USING  MULTIPLE  PAIR  CONNECTORS 
MOUNTED  ON  ORGANIZER  RACKS 


Note:  Coble  togs,  bonding  and  grounding  details,  and  plastic 

tie  wraps  hove  been  omitted  for  clarity.  See  Figures  13 
through  16  for  cable  tags,  tie  wraps,  and  bonding  and 
and  grounding  details. 
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19)  Underground  splices  (manholes). 
Underground  splice  cases  accommodate 
straight  splices,  branch  splices,  and  load 
coils.  Underground  splices  shall  be 
filled. 

(10)  Central  office  tip  cable  splices,  (i) 
Filled  cable  or  filled  splices  are  not 
recommended  for  use  inside  central 
oiBces,  except  in  cable  vault  locations. 
Outside  plant  cable  sheath  and  cable 
filling  compound  are  susceptible  to  fire 
and  will  support  combustion.  Fire, 
smoke,  and  gases  generated  by  these 
materials  during  burning  are 
detrimental  to  telephone  switching 
equipment. 

(iij  Tip  cables  should  be  splii'ed  in  a 
cable  vault.  However,  as  a  last  resort,  tip 


cables  may  be  spliced  inside  a  central 
office  if  flame  retardant  splice  cases  or 
a  noncombustible  central  office  splice 
housing  is  used  to  contain  the  splice. 

(iii)  Splices  inside  the  central  office 
shall  be  made  as  close  as  practiciil  to  the 
point  where  the  outside  plant  cables 
enter  the  building.  Except  in  cable  vault 
locations,  outside  plant  cables  within 
the  central  office  shall  be  wrapped  with 
fireproof  tape  or  enclosed  in 
noncombustible  conduit. 

(e)  Splicing  considerations  for  fiber 
optic  cables — 

(1)  Connection  characteristh  s. 
Splicing  efficiency  between  optical 
fibers  is  a  function  of  light  loss  across 
the  fiber  junctions  measured  in  decibels 


(dB).  A  loss  of  0.2  dB  in  a  splice 
corresponds  to  a  light  transmission 
efficiency  of  approximately  95.. 5 
percent. 

(2)  Fiber  core  alignment.  Fiber 
splicing  techniques  shall  be  conducted 
in  such  a  manner  that  the  cores  of  the 
fibers  will  be  aligned  as  perfectly  as 
possible  to  allow  maximum  light 
transmission  from  one  fiber  to  the  next. 
Without  proper  alignment,  light  will 
leave  the  fiber  core  and  travel  through 
the  fiber  cladding.  Light  outside  the 
fiber  core  is  not  a  usable  light  signal. 
Core  misalignment  is  illustrated  in 
F»g»ire  6: 
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FIGURE  6 

CORE  MISALIGNMENT 
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(3)  Splice  loss,  (i)  Splice  loss  can  also 
be  caused  by  fiber  defects  such  as 
nonidentical  core  diameters,  cores  not 
in  center  of  the  fiber,  and  noncircular 
cores.  Such  defects  are  depicted  in 
Figure  7: 
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FIGURE  7 

SPLICE  LOSS  CAUSED  BY  FIBER  MANUFACTURE 


Different  Core  Diameters 


Note:  There  is  no  light  loss  if  the  light  trovels  from  a  smaller 
to  a  larger  core. 


Core  Not  In  The  Center  Of  Fiber 


Circular  Noncircular  Splice 

Core  Core 
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(ii)  Undesirable  splice  losses  are 
caused  by  poor  splicing  techniques 
including  splicing  irregularities  such  as 
improper  cleaves  and  dirty  splices. 
Typical  cleave  problems  are  illustrated 
in  Figure  8; 
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FIGURE  8 

IMPROPER  CLEAVES  VERSUS  PROPER  CLEAVE 

Angled  End 

r 

End  Spur 

Fractured  End 


Properly  Cleaved  Fiber 
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(4)  Handling  precautions.  The 
following  precautions  shall  be  observed: 

(i)  Avoia  damaging  the  cable  during 
handling  operations  prior  to  splicing. 
Minor  damage  may  change  the 
transmission  characteristics  of  the  fibers 
to  the  extent  that  the  cable  section  will 
have  to  be  replaced; 

(ii)  The  cable  manufacturer’s 
recommendations  concerning  pulling 
tension  shall  be  observed.  The 
maximum  pulling  tension  for  most  fiber 
optic  cable  is  2669  newtons  (600  pound- 
force); 

(iii)  The  cable  manufacturer’s 
recommendations  concerning  bending 
radius  shall  be  observed.  Unless  the 
cable  manufacturer’s  recommendation  is 
more  stringent,  the  minimum  bending 
radius  for  fiber  optic  cable  shall  be  20 
times  the  cable  diameter; 

(iv)  The  cable  manufacturer’s 
recommendations  concerning  buffer 
tube  bending  radius  shall  be  observed. 
Unless  the  cable  manufacturer’s 
recommendation  is  more  stringent,  the 
minimum  bending  radius  for  buffer 
tubes  is  usually  between  38  millimeters 
(mm)  (1.5  in.)  and  76  mm  (3.0  in.).  The 
bending  limitations  on  buffer  tubes  are 
intend^  to  prevent  kinking.  Buffer  tube 
kinking  may  cause  excessive  optical  loss 
or  fiber  breakage;  and 

(v)  Handle  unprotected  glass  fibers 
carefully  to  avoid  introducing  flaws 
such  as  scratched  or  broken  fibers. 

(5)  Personnel  safety.  The  following 
safety  precautions  shall  be  observed: 

(i)  Safety  glasses  shall  be  worn  when 
handling  glass  fibers; 

(ii)  Never  view  open-ended  fibers 
with  the  naked  eye  or  a  magnifying 
device.  Improper  viewing  of  a  fiber  end 
that  is  transmitting  light  may  cause 
irreparable  eye  damage;  and 

(iii)  Dispose  of  bare  scrap  fibers  by 
using  the  sticky  side  of  a  piece  of  tape 
to  pick  up  and  discard  loose  fiber  ends. 
Fiber  scraps  easily  penetrate  the  skin 
and  are  difficult  to  remove. 

(6)  Equipment  requirements,  (i)  Fiber 
optic  splices  shall  be  made  in  areas 
where  temperature,  humidity,  and 
cleanliness  can  be  controlled.  Both 
fusion  and  mechanical  splicing 
techniques  may  require  a  splicing 
vehicle  equipped  with  a  work  station 
that  will  allow  environmental  control. 

(ii)  Both  fusion  and  mechanical 
splicing  techniques  are  p>ermitted  on 
REA  financed  projects.  When  using  the 
mechanical  splicing  technique,  only 
REA  accepted  mechanical  fiber  optic 
splice  connectors  can  be  used. 

(iii)  Fusion  splicing  machines  shall  be 
kept  in  proper  working  condition. 
Regular  maintenance  in  accordance 
with  the  machine  manufacturer’s 
recommendations  shall  be  observed. 


(iv)  Mechanical  splicing  tools  shall  be 
in  conformance  with  the  tool 
manufacturer’s  recommendations. 

(v)  An  optical  time  domain 
reflectometer  (OTDR)  shall  be  used  for 
testing  splices.  The  OTDR  shall  be 
stationed  at  the  central  o^ice  or  launch 
point  for  testing  individual  splices  as 
they  are  made  and  for  end-to-end 
signature  tests  for  the  fiber  optic  link. 

(vi)  An  optical  power  meter  shall  be 
used  for  end-to-end  cable  acceptance 
tests. 

(vii)  A  prerequisite  for  the  successful 
completion  of  a  fiber  optic  splicing 
endeavor  is  the  presence  of  a  talk  circuit 
between  the  splicing  technician  in  the 
splicing  vehicle  and  the  operator  of  the 
OTDR  in  the  central  office.  The  splicing 
technician  and  the  OTDR  operator  shall 
have  access  to  communications  with 
each  other  in  order  to  inform  each  other 
as  to: 

(A)  Which  splices  meet  the  loss 
objectives; 

(B)  The  sequence  in  which  buffer 
tubes  and  fibers  are  to  be  selected  for 
subsequent  splicing  operations;  and 

(C)  The  timing  required  for  the 
performance  of  OTDR  testing  to  prevent 
making  an  OTDR  test  at  the  same  time 

a  splice  is  being  fused. 

(7)  Cable  preparation,  (i)  Engineering 
work  prints  shall  prescribe  the  cable 
slack  needed  at  splice  points  to  reach 
the  work  station  inside  the  splicing 
vehicle.  Consideration  should  be  given 
to  the  slack  required  for  future 
maintenance  activity  as  well  as  initial 
construction  activities.  The  required 
slack  may  be  different  for  each  splice 
point,  depending  on  the  site  logistics. 
However,  the  required  slack  is  seldom 
less  than  15  meters  (50  feet).  The 
amount  of  slack  actually  us<9d  shall  be 
recorded  for  each  splice  point  to  assist 
future  maintenance  and  restoration 
efforts. 

(ii)  The  splice  case  manufacturer’s 
recommendations  concerning  the 
amount  of  cable  sheath  to  be  removed 
shall  be  followed  to  facilitate  splicing 
operations.  The  length  of  the  sheath 
opening  shall  be  identified  with  a  wrap 
of  plastic  tape. 

(iii)  If  the  cable  contains  a  rip  cord, 
the  cable  jacket  shall  be  ring  cut 
approximately  15  cm  (6  in.)  from  the 
end  and  the  15  cm  (6  in.)  of  cable  jacket 
shall  be  removed  to  expose  the  rip  cord. 
The  rip  cord  shall  be  used  to  slit  the 
jacket  to  the  tape  mark. 

(iv)  If  the  cable  does  not  contain  a  rip 
cord,  the  cable  jacket  shall  be  slit  using 
a  sheath  splitter.  No  cuts  shall  be  made 
into  the  cable  core  nor  shall  the  buffer 
tubes  be  damaged. 

(v)  If  the  cable  contains  an  armor 
sheath,  the  outer  jacket  shall  be  opened 


along  the  slit  and  the  jacket  shall  be 
removed  exposing  the  armor  sheath. 

The  armor  shall  be  separated  at  the 
seam  and  pulled  from  the  cable 
exposing  the  inner  jacket.  The  armor 
shall  be  removed  making  allowances  for 
a  shield  bond  connector.  The  inner 
sheath  shall  be  slit  using  a  sheath 
splitter  or  rip  cord.  The  cable  core  shall 
not  be  damaged  nor  shall  there  be  any 
damage  to  the  buffer  tubes.  The  jacket 
shall  be  peeled  back  and  cut  at  the  end 
of  the  slit.  The  exposed  buffer  tubes 
shall  not  be  cut,  kinked,  or  bent. 

(vi)  After  the  cable  sheath  has  been 
removed,  the  binder  tape  shall  be 
removed  from  the  cable.  The  cable  shall 
not  be  crushed  or  deformed. 

(vii)  The  buffer  tubes  shall  be 
unstranded  one  at  a  time.  The  buffer 
tubes  shall  not  be  kinked. 

(viii)  If  the  cable  is  equipped  with  a 
strength  member,  the  strength  member 
shall  be  cut  to  the  length  recommended 
by  the  splice  case  manufacturer. 

(ix)  Each  buffer  tube  shall  be 
inspected  for  kinks,  cuts,  and  flat  spots. 
If  damage  is  detected,  an  additional 
length  of  cable  jacket  shall  be  removed 
and  all  of  the  buffer  tubes  shall  be  cut 
off  at  the  point  of  damage. 

(x)  The  cable  preparation  sequence 
shall  be  repeated  for  the  other  cable  end. 

(8)  Shield  bonding  and  grounding.  For 
personnel  safety,  the  shields  and 
metallic  strength  members  of  the  cables 
to  be  spliced  shall  be  bonded  together 
and  grounded  before  splicing  activities 
are  started.  (See  paragraphs  (g)(4), 
(g)(5)(i),  (g)(5)(ii).  and  (g)(5)(iv)  of  this 
section  for  final  bonding  and  grounding 
provisions). 

(9)  Fiber  optic  color  code.  The 
standard  fiber  optic  color  code  for  buffer 
tubes  and  individual  fibers  shall  be  as 
shown  in  Table  7: 


Table  7.— Fiber  and  Buffer  Tube 
Identification 


Buffer  Tube  and 
Fiber  No. 

Color 

1  . 

Blue. 

2  . 

Orange. 

3  . 

Green. 

4  . 

Brown. 

5  . 

Slate. 

6  . 

White. 

7  . 

Red. 

8  . 

Black. 

9  . 

Yellow. 

10  . 

Violet. 

11  . 

Rose. 

12  . 

Aqua 

13  . 

Blue/Black  Tracer. 

14  . . 

Orange/Black  Tracer. 

15  . 

Green/Black  Tracer. 

16  . 

Brown/Black  Tracer. 

17  . 

Slate/Black  Tracer. 

18  . 

White/Black  Tracer. 
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Table  7.— Fiber  and  Buffer  Tube 
Identification— Continued 


Buffer  Tube  arxl 
Fiber  No. 

Ck)kx 

19  . . . 

Red/Black  Tracer. 

20  . 

Black/Yellow  Tracer. 

21  . 

Yellow/Black  Tracer. 

22  . 

Violet/Black  Tracer. 

23  . 

Rose/Black  Tracer. 

24  . 

Aqua/Black  Tracer. 

(10)  Buffer  tube  removal,  (i)  The 
splice  case  manufacturer’s 
recommendation  shall  be  followed 
concerning  the  total  length  of  buffer 
tube  to  be  removed.  Identify  the  length 
to  be  removed  with  plastic  tape. 

(11)  Experiment  with  a  scrap  buffer 
tube  to  determine  the  cutting  tool 
adjustment  required  to  ring  cut  a  buffer 
tu^  without  damaging  the  fibers. 

(iii)  Buffer  tubes  shall  be  removed  by 
carefully  ring  cutting  and  removing 
approximately  15  to  46  cm  (6  to  18  in.) 
of  buffer  tube  at  a  time.  The  process 
shall  be  repeated  until  the  required 
length  of  buffer  tube  has  been  removed, 
including  the  tape  identification  marker. 

(11)  Coated  fiber  deaning.  (i)  Each 
coated  fiber  shall  be  cleaned.  The  cable 
manufacturer’s  recommendations  shall 
be  followed  concerning  the  solvent 
required  to  clean  the  coated  fibers. 
Reagent  grade  isopropyl  alcohol  is  a 
commonly  used  cleaning  solvent. 

(ii)  A  tissue  or  cotton  ball  shall  be 
soaked  in  the  recommended  cleaning 
solvent  and  the  coated  fibers  shall  be 
carefully  wiped  one  at  a  time  using  a 


clean  tissue  or  cotton  ball  for  each 
coated  fiber.  Caution  shall  be  exercised 
to  avoid  removing  the  coloring  agent 
from  the  fiber  coating. 

(12)  Fiber  coating  removal,  (i)  Fiber 
coatings  shall  be  removed.  In 
accordance  with  the  splicing  method 
used,  the  splice  case  manufacturer’s 
recommendation  shall  be  followed 
concerning  the  length  of  fiber  coating  to 
be  removed. 

(ii)  The  recommended  length  of  fiber 
coating  shall  be  removed  only  on  the 
two  fibers  to  be  spliced.  Fiber  coating 
removal  shall  be  performed  on  a  one- 
fibei^at-a-time  basis  as  each  splice  is 
prepared. 

(13)  Bare  fiber  cleaning.  After  the  fiber 
coating  has  been  removed,  the  bare 
fibers  shall  be  cleaned  prior  to  splicing. 
Each  fiber  shall  be  wiped  with  a  clean 
tissue  or  cotton  ball  soaked  with  the 
cleaning  solvent  recommended  by  the 
cable  manufacturer.  The  bare  fiber  shall 
be  wiped  one  time  to  minimize  fiber 
damage.  Aggressive  wiping  of  bare  fiber 
shall  be  avoided  as  it  lowers  the  fiber 
tensile  strength. 

(14)  Fiber  cleaving.  Cleaving  tools 
shall  be  clean  and  have  sharp  cutting 
edges  to  minimize  fiber  scratches  and 
improper  cleave  angles.  Cleaving  tools 
that  are  recommended  by  the 
manufacturer  of  the  splicing  system 
shall  be  used. 

(15)  Cleaved  fiber  handling.  The 
cleaved  and  cleaned  fiber  shall  not  be 
allowed  to  touch  other  objects  and  shall 
be  inserted  into  the  splicing  device. 


(16)  Completion  of  the  splice,  (i)  In 
accordance  with  the  method  of  splicing 
selected  by  the  borrower,  the  splice 
shall  be  completed  by  either  fusing  the 
splice  or  by  applying  the  mechanical 
connector. 

(ii)  Each  spliced  fiber  shall  be  routed 
through  the  organizer  tray  one  at  a  time 
as  splices  are  completed.  The  fibers 
shall  be  organized  one  at  a  time  to 
prevent  tangled  spliced  fibers.  The 
splice  case  manuf^acturer’s 
recommendation  shall  be  followed 
concerning  the  splice  tray  selection. 

(17)  Fiber  optic  testing.  Fiber  optic 
testing  shall  be  performed  in  accordance 
with  REA  Bulletin  345-63,  "REA 
Standard  for  Acceptance  Tests  and 
Measurements  of  Telephone  Plant,’’  PC- 
4,  (Incorporated  by  reference  at 
§1755.97). 

(18)  Cable  acceptance.  Installed  cable 
shall  be  tested  and  pass  the  inventory 
and  acceptance  testing  specified  in  the 
Telephone  System  Construction 
Contract  (Labor  and  Materials),  REA 
Form  515.  The  tests  and  inspections 
shall  be  witnessed  by  the  borrower’s 
resident  project  representative. 

(f)  Splice  arrangements  for  fiber  optic 
cables. — (1)  Aerial  splices.  Cable  slack 
at  aerial  splices  shall  be  stored  either  on 
the  messenger  strand,  on  the  pole,  or 
inside  a  |)edestal  at  the  base  of  the  pole. 
A  typical  arrangement  for  the  storage  of 
slack  cable  at  aerial  splices  is  shown  in 
Figure  9: 
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FIGURE  9 

AERIAL  SPLICE  STORED  INSIDE  PEDESTAL 


Note:  See  Figure  11  for  details  concerning  storage  of  splice 
cose  inside  pedestal. 
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(2)  Buried  splices.  Buried  splices  shall 
he  installed  in  handholes  to 
accommodate  the  splice  case  and  the 
required  splicing  slack.  An  alternative 
to  the  handhole  is  a  pedestal 
specifically  designed  for  fiber  optic 
splice  cases.  Typical  arrangements  for 
buried  cable  splices  are  shown  in 
Figures  10  and  11: 
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FIGURE  10 

BURIED  SPLICE  STORED  INSIDE  HANDHOLE 

—  Handhole 


Note:  Ground  wires  onnitted  for  clarity.  See  Figure  19  for 
bonding  and  grounding  details. 
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FIGURE  11 

BURIED  SPLICE  STORED  INSIDE  PEDESTAL  HOUSING 
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(3)  Underground  manhole  splices.  fastened  to  the  manhole  wall.  The  cable 
Underground  splices  shall  be  stored  in  slack  shall  be  stored  on  cable  hooks  and 
manholes  on  cable  hooks  and  racks  racks  as  shown  in  Figure  12: 

BILUNO  C006  341B-1S-P 


FIGURE  12 

MANHOLE  SPLICE  STORAGE 


Cable  Rack' 


Splice 

Case 


Cable 

Hook 


Fiber  Optic  Cable 
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(4)  Central  office  cable  entrance,  (i) 
Filled  cable  or  filled  splices  are  not 
recommended  for  use  inside  central 
offices  except  in  cable  vault  locations. 
Outside  plant  cable  sheath  and  cable 
filling  compound  are  susceptible  to  fire 
and  will  support  combustion.  Fire, 
smoke,  and  gases  generated  by  these 
materials  during  burning  are 
detrimental  to  telephone  switching 
equipment. 

(ii)  As  a  first  choice,  the  outside  plant 
fiber  optic  cable  shall  be  spliced  to  an 
all-dielectric  fire  retardant  cable  in  a 
cable  vault  with  the  all-dielectric  cable 
extending  into  the  central  office  and 
terminating  inside  a  fiber  patch  panel. 

(iii)  As  a  second  choice,  the  outside 
plant  cable  may  be  spliced  inside  the 
central  office  if  a  flame  retardant  fiber 
optic  splice  case  or  a  noncombustible 
central  office  splice  housing  equipped 
with  organizer  trays  is  used  to  contain 
the  splice. 


(iv)  In  cases  referenced  in  paragraphs 
(f)(4)(ii)  and  (f)(4)(iii)  of  this  section,  as 
a  minimum  the  fire  retardant  all- 
dielectric  cable  used  to  provide  the 
connection  between  the  cable  entrance 
splice  and  the  fiber  patch  panel  shall  be 
listed  as  Commimication  ffiser  Cable 
(Type  CMR)  in  accordance  with 
Sections  800-50  and  800-5 1(b)  of  the 
1993  National  Electrical  Code. 

(v)  Splices  inside  the  central  office 
shall  be  made  as  close  as  practicable  to 
the  point  where  the  outside  plant  cables 
enter  the  building.  Except  in  cable  vault 
locations,  outside  plant  cables  within 
the  central  office  shall  be  wrapped  with 
fireproof  tape  or  enclosed  in 
noncombustible  conduit. 

(g)  Bonding  and  grounding  fiber  optic 
cable,  copper  cable,  and  copper  service 
(1)  Bonding.  Bonding  is 
electrically  connecting  two  or  more 
metallic  items  of  telephone  hardware  to 
maintain  a  common  electrical  potential. 


Bonding  may  involve  connections  to 
another  utility. 

(2)  Copper  cable  shield  bond 
connections,  (i)  Cable  shields  shall  be 
bonded  at  eadi  splice  location.  Only 
REA  accepted  cable  shield  bond 
connectors  shall  be  used  to  provide 
bonding  and  grounding  connections  to 
metallic  cable  shields.  The  shield  bond 
connector  manufacturer’s  instructions 
shall  be  followed  concerning 
installation  and  use. 

(ii)  (A)  Shield  bonding  conductors 
shall  be  either  stranded  or  braided 
tinned  copper  wire  equivalent  to  a 
minimum  No.  6  American  Wire  Gauge 
(AWG)  and  shall  be  REA  accepted,  "^e 
conductor  connections  shall  tinned 
or  of  a  compatible  bimetallic  design  to 
avoid  corrosion  problems  associated 
with  dissimilar  metals.  The  number  of 
shield  bond  connectors  required  per 
pair  size  and  gauge  shall  be  as  shown  in 
Table  8: 


Table  8.— Shield  Bond  Connectors  per  Pair  Size  and  Gauge 


19  AWG 


0-25 . 

50-100  . 

150-200  . 

300-600 . . . 


Pair  size  artd  gauge 


22  AWG 

24  AWG 

26  AWG 

6-100 

0-150 

0-200 

150-300 

200-400 

300-600 

400-600 

600-900 

900-1500 

900-1200 

1200-2100 

1800-3600 

No.  of  shield 
bond  connec¬ 
tors 


1 

2 

3 

4 


(B)  It  is  permissible  to  strap  across  the 
shield  bond  connectors  of  several  cables 
with  a  single  length  of  braided  wire. 
However,  both  ends  of  the  braid  shall  be 


terminated  on  the  pedestal  ground 
bracket  to  provide  a  bonding  loop. 
Shield  bond  connection  methods  for 
individual  cables  are  shown  in  Figures 


13  through  15,  and  the  bonding  of 
several  cables  inside  a  pedestal  using 
the  bonding  loop  is  shown  in  Figure  16: 
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' - 6  AWG  Tinned  Bonding 

Harness  Or  Wire  Braid 

I  ^  Top  Of  Ground  Line  Cover  Plate 


6  AWG  Ground  Wire 
To  Telco  Ground  Rod 
Or  Electric  Power  MGN 
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FIGURE  16 

ALTERNATIVE  METHOD  OF  BONDING  AND  GROUNDING  SEVERAL 
CABLES  IN  PEDESTALS  USING  SHIELD  BOND  CONNECTORS 
AND  6  AWG  WIRE  BRAID  LOOP 
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(3)  Buried  service  wire  shield  bond 
connections.  Buried  service  wire  shields 
shall  be  connected  to  the  pedestal 
bonding  and  grounding  system.  Typical 
buried  service  wire  installations  are 
shown  in  Figures  17  and  18.  In  addition 
to  the  meth(^s  referenced  in  Figures  17 
and  18,  the  shields  of  buried  service 
wires  may  also  be  connected  to  the 
pedestal  ending  and  grounding  system 
using  buried  service  wire  bonding 
harnesses  listed  on  Page  3.3.1,  Item 
“gs-b,”  of  REA  Bulletin  17551-100.  REA 
Bulletin  17551-100  may  be  purchased 
from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402.  When  those 
harnesses  are  used  they  shall  be 
installed  in  accordance  with  the 
manufacturer’s  instructions. 
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FIGURE  17 

GROUNDING  SERVICE  WIRE  SHIELDS  USING  SERVICE  WIRE  CLAMP 


Note:  Provide  a  loop  in  service  drops  to  allow  for  movement 
of  the  drops  without  damage  to  the  grounding 
connection. 
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FIGURE  18 

ALTERNATIVE  METHOD  OF  GROUNDING  BURIED 
SERVICE  WIRES  INSIDE  PEDESTALS 
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(4)  Fiber  optic  cable  bond 
connections,  (i)  The  cable  shield  and 
metallic  strength  members  shall  be 
bonded  at  each  splice  location.  Only 
REA  accepted  fil^r  optic  cable  shield 
bond  connectors  shall  be  used  to 
provide  bonding  connections  to  the 
metallic  cable  shields.  The  shield  bond 
connector  manufacturer’s  instructions 
shall  be  followed  concerning 
installation  and  use. 

(ii)  Shield  bonding  conductors  shall 
be  either  stranded  or  braided  tinned 
copper  wire  equivalent  to  a  minimum 
No.  6  American  Wire  Gauge  (AWG)  and 
shall  be  REA  accepted.  The  conductor 
connections  shall  be  tinned  or  of  a 
compatible  bimetallic  design  to  avoid 
corrosion  problems  associated  with 
dissimilar  metals. 

(5)  Grounding,  (i)  Grounding  is 
electrically  connecting  metallic 
telephone  hardware  to  a  National 
Electrical  Safety  Code  (NESC) 
acceptable  grounding  electrode. 
Acceptable  grounding  electrodes  are 
defined  in  the  Rule  99A  of  the  NESC. 

(ii)  The  conductor  used  for  grounding 
metallic  telephone  hardware  shall  be  a 
minimum  No.  6  AWG  solid,  bare, 
copper  conductor. 


(iii)  For  copper  and  fiber  optic  cable 
plant,  all  cable  shields,  all  metallic 
strength  members,  and  all  metallic 
hardware  shall  be: 

(A)  Grounded  at  each  splice  location 
to  a  driven  grounding  electrode  (ground 
rod)  of: 

(2)  At  least  1.5  meters  (5  feet)  in 
length  where  the  local  firost  level  is 
normally  less  than  0.30  meters  (1  foot) 
deep;  or 

(2)  At  least  2.44  meters  (8  feet)  in 
length  where  the  local  frost  level  is 
normally  0.30  meters  (1  foot)  or  deeper; 
and 

(B)  Bonded  to  a  multi-grounded 
power  system  neutral  when  the  splice  is 
within  1.8  meters  (6  feet)  of  access  to 
the  grounding  system  of  the  multi- 
grounded  neutral  system.  Bonding  to 
the  multi-grounded  neutral  of  a  parallel 
power  line  may  help  to  minimize 
telephone  interference  on  long 
exposures  with  copper  cable  plant. 
Consideration,  thus,  should  be  given  to 
completing  such  bonds,  at  least  four  (4) 
times  each  mile,  when  splices  are 
greater  than  1.8  meters  (6  feet)  but  less 
than  4.6  meters  (15  feet)  from  access  to 
the  multi-grounded  neutral. 

(6)  Bonding  and  grounding  splice 
cases,  (i)  Splice  cases  are  equipped  with 


bonding  and  grounding  devices  to 
ensure  that  cable  shields  and  metallic 
strength  members  maintain  electrical 
continuity  during  and  after  cable 
splicing  operations.  The  splice  case 
manufacturer’s  recommendations  shall 
be  followed  concerning  the  bonding  and 
grounding  procedures.  Conductors  used 
for  bonding  shall  be  either  stranded  or 
braided  tinned  copper  wire  equivalent 
to  6  AWG.  Conductors  used  for 
grounding  shall  be  a  solid,  bare,  copper 
wire  equivalent  to  minimum  No.  6 
AWG. 

(ii)  Buried  splice  cases  installed  in 
either  handholes  or  pedestals  shall  be 
grounded  such  that  the  cable  shield 
grounds  are  attached  to  a  common 
ground  connection  that  will  allow  the 
lifting  of  a  ground  on  the  cable  shield 
in  either  direction  to  permit  efficient 
cable  locating  procedures.  As  a  first 
choice,  buried  grounding  conductor(s) 
shall  be  bare.  However,  if  two  or  more 
grounding  conductors  are  buried  in  the 
same  trench,  they  shall  be  insulated  to 
avoid  shorts  when  a  locating  tone  is 
applied. 

(iii)  A  typical  bonding  and  grounding 
method  for  fiber  optic  splices  is  shown 
in  Figure  19: 
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FIGURE  19 

BONDING  AND  GROUNDING  BURIED  FIBER  OPTIC  SPLICES 
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(7)  Bonding  and  grounding  central 
office  cable  entrances.  The  REA 
Telecommunications  Engineering  and 
Construction  Manual  (TE&CM)  Action 
810  provides  bonding  and  grounding 
guidance  for  central  office  cable 
entrances.  Splicing  operations  shall  not 
be  attempted  before  all  metallic  cable 
shield  and  strength  members  are  bonded 
and  grounded. 

Dated:  August  17, 1994. 

Bob  J.  Nash, 

Under  Secretary,  Small  Community  and  Rural 
Development. 
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NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart72 
RIN  3150-AF02 

List  Of  Approved  Spent  Fuel  Casks: 
Addition 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Proposed  rule:  Extension  of  the 
comment  period. 

SUMMARY:  On  June  2, 1994  (59  FR 
28496),  ills,  Nuclear  Regulatory 
Commission  (NRC)  published  for  public 
comment  a  proposed  rule  to  add  the 
Standardize  NUHOMS  Horizontal 
Modular  Storage  System  to  the  List  of 
Approved  Spent  Fuel  Storage  Casks. 
This  amendment  would  allow  the 
holders  of  power  reactor  operating 
licenses  to  store  spent  fuel  in  this 
approved  cask  under  a  general  license. 
The  comment  period  for  this  proposed 
rule  expired  on  August  16, 1994. 

On  August  11, 1994.  the  NRC  received 
a  request  for  a  6-week  extension  of  the 
commeni  period  from  Connie  Kline  of 
the  Sierra  Club  on  behalf  of  12  citizen 
groups.  The  extension  was  requested 
because  several  proprietary  documents 
releated  to  this  rulemaking  were  not 
available  to  the  public  for 
approximately  2  weeks  at  the  beginning 
of  the  comment  period.  The 
Commission  is  extending  the  comment 
period  to  September  30, 1994.  This 
SilOuiu  ui  lo .  the  public  ample  time  to 
review  all  of  the  needed  information 
and  to  provide  the  NRC  with  comments 
on  the  proposed  rulemaking. 

OATES:  The  extended  comment  period 
will  expire  on  September  30, 1994. 
Comments  received  after  this  date  will 
be  considered  if  it  is  practicable  to  do 
so  but  the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  before  this  date. 
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ADDRESSES:  Send  written  comments  or 
suggestions  to  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  2120  L  Street  NW. 
(Lower  Level),  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

G.  E.  Gundersen,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555,  telephone  (301)  415-6195;  or 
Mr.  K.  C.  Leu,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington  DC 
20555,  telephone  (301)  415-7864. 

Dated  at  Rockville.  Maiyland,  this  22nd 
day  of  August  1994. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 

Executive  Director  for  Operations. 

(FR  Doc.  94-21218  Filed  8-26-94;  8.45  am] 
BILLING  CODE  759(M>1-P 

DEPARTMENT  OF  ENERGY 
lOCFRPart  810 

Assistance  to  Foreign  Atomic  Energy 
Activities 

AGENCY:  Office  of  Arms  Control  and 
Nonproliferation,  Department  of  Energy. 
ACTION:  Proposed  Rulemaking. 

SUMMARY:  The  Department  of  Energy 
(DOE)  is  proposing  to  its  regulations 
concerning  unclassified  assistance  to 
foreign  atomic  energy  activities.  This 
action  would  remove  Argentina,  Brazil. 
Chile,  and  South  Africa  from  the  list  of 
countries  for  which  specific 
authorization  by  the  Secretary  of  Energy 
is  required  before  a  person  subject  to  the 
jurisdiction  of  the  United  States  can 
engage  directly  or  indirectly  in  the 
production  of  special  nuclear  material 
outside  the  United  States.  The  effect  of 
the  action  would  be  to  enable  U.S.  firms 
and  individuals  to  provide  assistance  to 
civilian  nuclear  power  reactor-related 
activities  in  these  countries  under 
general  authorization.  The  proposed 
amendment  will  make  these  regulations 
consistent  with  U.S.  foreign  policy 
commitments  and  reflects  the  recent 
significant  progress  made  by  these  four 
countries  on  matters  related  to  nuclear 
nonproliferation. 

DATES:  Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  amendment  to  DOE  on  or 
before  September  28, 1994.  Written 
comments  received  after  that  date  will 
be  conside'^f^  t^  the  extent  possible. 
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ADDRESSES:  A.  Written  Comments. 

Written  comments  may  be  submitted  to 
the  Director,  Export  Control  Operations 
Division,  Office  of  Arms  Control  and 
Nonproliferation,  NN-43,  U.S. 

Department  of  Energy,  1000 
Independence  Ave.,  SW.,  Washington, 

DC  20585.  Commenters  are  requested  to 
submit  two  copies  of  their  comments. 

All  comments  will  be  made  available  for 
inspection  during  normal  business  ~ 
hours  at  the  above  address.  Any  person 
submitting  information  which  that 
person  believes  to  be  confidential  and 
which  may  be  exempt  by  law  from 
public  disclosure  should  submit  one 
complete  copy  marked  confidential,  as 
well  as  two  copies  from  which  the 
information  claimed  to  be  confidential 
has  been  deleted.  DOE  reserves  the  right 
to  determine  the  confidential  status  of 
the  information  or  data  and  to  treat  it 
according  to  its  determination.  This 
procedure  is  set  forth  in  10  CFR  part 
1004.11. 

B.  Public  Hearing.  This  notice  of 
proposed  rulemaking  does  not  involve 
any  significant  issues  of  law  or  fact  and 
the  rule  would  be  unlikely  to  have  a 
substantial  iihpact  on  the  Nation’s 
economy  or  large  numbers  of 
individuals  or  businesses.  Accordingly, 
pursuemt  to  42  U.S.C.  7191(c)  and  5 
U.S.C.  553,  DOE  is  not  scheduling  a 
public  hearing. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Zander  Hollander,  Export  Control 
Specialist.  Export  Control  Operations 
Division,  Office  of  Arms  Control  and 
Nonproliferation,  NN-43,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue.  SW., 

Washington,  DC  20585.  Telephone  (202) 
586-2125. 

SUPPLEMENTARY  INFORMATION: 
Background 

19  CFR  Part  810  implements  section 
57  b.(2)  of  the  Atomic  Energy  Act  of 
1954,  as  amended  by  section  302  of  the 
Nuclear  Non-Proliferation  Act  of  1978 
(NNPA)  (42  U.S.C.  2077  (b)(2)).  This 
section  requires  that  U.S.  persons  who 
engage  directly  or  indirectly  in  the 
production  of  special  nuclear  material 
outside  the  United  States  be  authorized 
to  do  so  by  the  Secretary  of  Energy. 
Pursuant  to  the  part  810  regulations, 
assistance  by  U.S.  persons  to  nuclear 
power  reactor-related  activities  outside 
the  United  States  is  generally  authorized 
for  countries  not  listed  in  §  810.8(a), 
which  sets  forth  the  circumstances  in 
which  specific  authorization  is  required. 
Inclusion  of  a  country  on  the  list  means 
that  evpu  nuclear  power  .eactor- related 
assistance  requires  the  Secretary  of 
Energy's  specific  authorization.  Section 
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810.8(a)  notes  that  coimtries  may  be 
removed  from  or  added  to  this  list  by 
amendments  published  in  the  Federal 
Register. 

The  intent  of  removing  Argentina, 
Brazil,  Chile,  and  South  Africa  from  the 
§  810.8(a)  list  of  countries  is  to; 

•  Recognize  that  Argentina,  Brazil, 
and  Chile  in  1994  brought  into  force  for 
their  national  territories  the  1967  Treaty 
for  the  Prohibition  of  Nuclear  Weapons 
in  Latin  America  and  the  Caribbean 
(Treaty  of  Tlatelolco),  and  that  South 
Africa  became  a  party  to  the  Treaty  on 
the  Non-Proliferation  of  Nuclear 
Weapons  (NPT)  in  1991. 

•  Recognize  that  Argentina  and  Brazil 
have  completed  ratification  of  the 
Quadripartite  Safeguards  Agreement 
(with  the  International  Atomic  Energy 
Agency  (IAEA)  and  the  Brazilian- 
Argentine  Agency  for  Accounting  and 
Control  of  Nuclear  Materials)  for  the 
application  of  IAEA  safeguards  on  all  of 
their  nuclear  activities,  that  South 
Africa  has  completed  its  own  full-scope 
safeguards  agreement  with  IAEA,  and 
that  Chile  also  has  IAEA  safeguards 
agreements  covering  its  nuclear 
facilities. 

•  Enble  U.S.  firms  and  individuals  to 
compete  more  effectively  against  foreign 
competition  to  provide  assistance  to  the 
safeguarded  Argentine,  Brazilian, 
Chilean,  and  South  African  civilian 
nuclear  programs. 

•  Reduce  unnecessary  paperworii  and 
time-consuming  U.S.  Government 
reviews  of  proposals  by  U.S.  firms  and 
individuals  to  participate  in  Argentine, 
Brazilian,  Chilean,  and  South  African 
civilian  nuclear  power  reactor-related 
activities. 

2.  Regulatory  Changes 

The  following  change  is  made  to 
§  810.8  Activities  Requiring  Specific 
Authorization:  Argentina,  Brazil,  Chile, 
and  South  Africa  are  deleted  from  the 
list  of  countries  in  §  810.8(a). 

3.  Statutory  Requirements 

Pursuant  to  section  57  b.  of  the 
Atomic  Energy  Act,  with  the 
concurrence  of  the  Department  of  State 
and  after  consultations  with  the 
Departments  of  Defense  and  Commerce, 
the  Arms  Control  and  Disarmament 
Agency,  and  the  Nuclear  Regulatory 
Commission,  the  Secretary  of  Energy 
has  determined  that  removal  of 
Argentina,  Brazil.  Chile,  and  South 
Africa  from  the  list  of  countries  in 
§  810.8(a)  of  10  CFR  part  810  will  not  be 
inimical  to  the  interests  of  the  United 
States. 


4.  Procedural  Matters 

A.  Review  under  Executive  Order  12666 

Today’s  regulatory  action  has  been 

determined  not  to  be  a  “significant 
regulatory  action”  imder  Executive 
Order  12866,  “Regulatory  Planning  and 
Review,”  (58  FR  51735,  October  4, 

1993).  Accordingly,  today’s  action  was 
not  subject  to  review  under  the 
Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs. 

B.  Review  under  the  Regulatory 
Flexibility  Act 

The  rule  was  reviewed  under  the 
Regulatory  Flexibility  Act,  P.L.  96-354 
(42  U.S.C.  601-612)  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  regulation  that  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
i.e.,  small  businesses  and  small 
government  jurisdictions.  This  action 
amends  regulations  in  a  manner  to 
expedite  the  current  process  of 
authorization  for  U.S.  persons  to 
conduct  certain  activities  in  other 
countries;  thus,  it  would  imp>ose  no 
economic  burden  upon  small  entities 
subject  to  those  regulations  and,  on 
balance,  should  reduce  economic 
burdens  on  small  businesses  who  will 
be  able  to  compete  for  work  in  these 
four  countries  without  undergoing 
unnecessary  paperwork  and  time- 
consuming  U.S.  Government  reviews. 
DOE,  accordingly,  certifies  that  there 
will  not  be  a  significant  and  adverse 
economic  impact  on  a  substantial 
number  of  small  entities  and  that 
preparation  of  a  regulatory  flexibility 
analysis  is  not  warranted. 

C.  Review  under  the  National 
Environmental  Policy  Act 

The  rule  eliminates  the  requirement 
for  U.S.  persons  to  file  an  application 
for  authorization  to  assist  civilian 
nuclear  power  reactor  programs  in  four 
countries  that  currently  require  review 
and  approval  from  the  Secretary  of 
Energy.  The  amendment  will  permit 
U.S.  companies  seeking  to  do  business 
in  these  four  countries  to  compete  with 
foreign  companies  without  the  time- 
consuming  application  procedure  that 
has  often  put  them  at  a  disadvantage. 
Argentina,  Brazil,  Chile,  and  Soyth 
Africa  are  now  parties  to  international 
arrangements  established  for  nuclear 
nonproliferation  purposes  and  have 
shown  by  their  actions  that  requests  to 
assist  their  nuclear  power  industries  no 
longer  require  a  case-by-case  analysis. 
Implementation  of  this  rule  affecis  only 
application  procedures  and  will  not 
result  in  environmental  impacis.  DOE 
has,  therefore,  determined  that  this  rule 


is  covered  under  the  Categorical 
Exclusion  found  in  paragraph  A. 6  of 
appendix  A  to  subpart  D,  10  CFR  part 
1021,  which  applies  to  the 
establishment  of  procedural 
rulemakings.  Accordingly,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

D.  Review  under  Executive  Order  12612 

Executive  Order  12612  requires  that 
regulations  be  reviewed  for  any 
substantial-direct  effects  on  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  in  the 
distribution  of  power  among  various 
levels  of  government.  If  there  are 
sufficient  substantial  direct  effects,  the 
Executive  Order  requires  the 
preparation  of  a  Federalism  assessment 
to  be  used  in  decisions  by  senior  policy 
makers  in  promulgating  or 
implementing  the  regulation.  The  rule 
will  not  have  a  substantial  direct  effect 
on  the  traditional  rights  and 
prerogatives  of  States  in  relationship  to 
the  Federal  Government.  Preparation  of 
a  Federalism  assessment  is,  therefore, 
unnecessary. 

E.  Review  under  Executive  Order  12778 

Section  2  of  Executive  Order  12778 
instructs  each  agency  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  (b)(2),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulation  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation: 
specifies  clearly  any  preemptive  effect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  sucli  administrative 
proceedings;  and  defines  key  terms. 
DOE  certifies  that  today’s  rulemaking 
meets  the  requirements  of  sections  (2) 
(a)  and  (b)  of  Executive  Order  12778. 

I.ist  of  Subjects  in  10  CFR  Part  810 

Foreign  relations.  Nuclear  energy. 
Reporting  and  recordkeeping 
requirements. 
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Issued  in  Washington,  D.C,  August  19, 
1994. 

John  G.  Keliher, 

Director,  Office  of  Nonproliferation  and 
National  sUxurity. 

For  reasons  set  out  in  the  preamble, 
part  610  of  title  10  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  set  forth  below: 

PART  610— ASSISTANCE  TO  FOREIGN 
ATOMIC  ENERGY  ACTIVITIES 

1.  The  authority  citation  for  Part  810 
continues  to  read  as  follows: 

Authority:  Secs.  57, 127, 128, 129, 161,  and 
223,  Atomic  Energy  Act  of  1954,  as  amended 
by  the  Nuclear  Non-Proliferation  Act  of  1978, 
Pub.  L.  95-242, 68  Stat  932, 948, 950,  958, 

92  Stat.  126, 136, 137, 138,  (42  U.S.C.  2077, 
2156,  2157,  2158,  2201,  2273);  Sec.  104  of  the 
Energy  Reorganization  Act  of  1974,  Pub.  L. 
93-438;  Sec.  301,  Department  of  Energy 
Organization  Act,  Pub.  L.  95-91. 

2.  Section  810.8  paragraph  (a)  is 
revised  to  read  as  follows: 

§  81 0.8  Activities  requiring  specific 
authorization. 

***** 

(a)  Engaging  directly  or  indirectly  in 
the  production  of  special  nuclear 
material  in  any  of  the  countries  listed 
below: 

Afghanistan 

Albania 

Algeria 

Andorra 

Angola 

Armenia 

Azerbaijan 

Bahrain 

Belarus 

Burma  (Myanmar) 

Cambodia 

China,  People’s  Republic  of 

Comoros 

Cuba 

Djibouti 

Grorgia 

Guyana 

India 

Iran 

Iraq 

Israel 

Kazakhstan 

Korea,  People’s  Democratic  Republic  of 

Kuwait 

Kyrgyzstan 

Laos 

Libya 

Mauritania 

Moldova 

Monaco 

Mongolian  People’s  Democratic  Republic 

Mozambique 

Niger 

Oman 

Pakistan 

Qatar 

Russia 

Saudi  Arabia 
Syria 


Tajikistan 

Turkmenistan 

Ukraine 

United  Arab  Emirates 

Uzbekistan 

Vanuatu 

Vietnam 

Zambia 

Zimbabwe 

Countries  may  be  removed  from  or 
added  to  this  list  by  amendments 
published  in  the  Federal  Register. 

***** 

IFR  Doc.  94-21261  Filed  8-26-94;  6:45  am) 
BH.UNG  CODE  e4S<M)1-M 

DEPARTMENT  OF  JUSTICE 

28CFRPart16 
[A.Q.  Order  No.  1908-94] 

Fee  for  Production  of  Identificatfon 
Record 

AGENCY:  Federal  Bureau  of 
.Investigation,  Justice. 

ACTION:  Proposed  rule. 

SUMMARY:  ’The  cost  for  production  of  an 
FBI  identification  record  has  increased 
from  $17  to  $18.  Until  this  rule  is 
revised  to  establish  the  $18  fee,  the 
record  subject  will  pay  less  than  the 
actual  cost  for  the  I%I  to  produce  the 
record.  ’This  rule  is  proposed  to  include 
the  increased  cost  in  the  fee  charged  to 
the  record  subject.  This  proposed  rule 
permits  the  FBI  to  increase  the  fee  from 
$17  to  $18  for  the  production  of 
identification  records  for  the  subjects  of 
such  records. 

DATES:  Comments  must  be  received  on 
or  before  September  28, 1994. 

ADDRESSES:  Comments  can  be  sent  to 
Bennie  F.  Brewer,  FBI,  Criminal  Justice 
Information  Services  Division,  Programs 
Support  Section,  Washington,  DC 
20S35. 

FOR  FURTKKR  INFORMATION  CONTACT: 
Bennie  F.  Brewer,  FBI,  Criminal  Justice 
Information  Services  Division,  Programs 
Support  Section,  Washington,  DC 
20535,  telephone  number  (202)  324- 
2607. 

SUPPLEMENTARY  INFORMATION: 
Departmental  Order  556-73  (38  FR 
32806,  November  28, 1973)  directed  that 
the  FBI  publish  rules  for  the 
dissemination  of  arrest  and  conviction 
records  upon  request.  That  order 
resulted  ^m  a  determination  that  28 
U.S.C  534  does  not  prohibit  the  subjects 
of  arrest  and  conviction  records  from 
having  access  to  those  records.  In 
accordance  with  the  Attorney  funeral’s 
directive,  the  FBI  has  been  releasing 
copies  of  identification  records  to  the 


subjects  of  such  records  upon 
submission  of  a  written  request,  a  set  of 
rolled-inked  fingerprint  impressions, 
and  the  appropriate  processing  fee. 

Based  on  current  cost  analysis,  the  cost 
for  production  of  an  FBI  Identification 
record  has  increased  from  $17  to  $18. 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866,  secticm  1(b),  Principles  of 
Regulation.  The  Attorney  General  has 
determined  that  this  rule  is  not  a 
“significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review,  and 
accordingly  this  rule  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

The  Attorney  General  in  accordance 
with  the  Regulatory  Flexibility  Act,  5 
U.S.C.  605(b),  has  reviewed  tUs 
regulation  and  by  approving  it  certifies 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  28  CFR  Part  16 

Administrative  practice  and 
procedure.  Courts,  Freedom  of 
Information,  Privacy,  and  Sunshine  Act. 

By  virtue  of  the  authority  vested  in 
me  as  Attorney  General,  including  28 
U.S.C.  509,  510  and  5  U.S.C  301,  Part 
16,  Subpart  C  of  Title  28  of  the  QH  is 
propos^  to  be  amended  as  follows: 

PART  16— [AMENDED] 

1.  The  authority  citation  for  Part  16 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301, 552,  552a.  552b(g). 
553;  18  U.S.C.  4203(aKl):  28  U.S.C.  509,  510, 
534;  31  U.S.C  3717, 9701. 

2.  Section  16.33  is  proposed  to  be 
revised  to  read  as  follows: 

§  16.33  Fee  for  production  of  identification 
record. 

Each  written  request  for  production  of 
an  identification  record  must  be 
accompanied  by  a  fee  of  $18  in  the  form 
of  a  certified  check  or  money  order, 
payable  to  the  Treasury  of  t^  United 
States.  This  fee  is  established  pursuant 
to  the  provisions  of  31  U.S.C  9701  and 
is  bas^  upon  the  clerical  time  beyond 
the  first  quarter  hour  to  be  spent  in 
searching  for,  identifying,  and 
reproducing  each  identification  record 
requested  as  specified  in  §  16.10  of  this 
part.  Any  request  for  waiver  of  the  fee 
shall  accompany  the  original  request  for 
the  identification  record  and  shall 
include  a  claim  and  proof  of  indigency. 

Dated:  August  9, 1994. 

Janet  Reno,  * 

Attorney  General. 

IFR  Doc.  94-20578  Filed  8-26-94;  8:45  am) 
BILUNQ  CODE  441(M)1-M 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
32  CFR  Part  505 

[Department  of  the  Army  Reg.  340-21] 

Department  of  the  Army  Privacy 
Program 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  the  Army 
proposes  to  revised  an  existing 
exemption  rule.  The  exemption  rules  is 
for  the  system  of  records  notice 
identifi^  as  A0381-100bDAMI,  entitled 
Technical  Surveillance  Index. 

DATE:  Comments  must  be  received  no 
later  than  October  28, 1994,  to  be 
considered  by  the  agency. 

ADDRESSES:  Send  comments  to  the  U.S. 
Army  Information  Systems  Command, 
ATTN:  ASOP-MP,  Fort  Huachuca,  AZ 
85613-5000. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Pat  Turner  at  (602)  538-6856  or  DSN 
879-6856. 

SUPPLEMENTARY  INFORMATION:  Executive 
Order  12866.  The  Director, 
Administration  and  Management,  Office 
of  the  Secretary  of  Defense  has 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  does  not 
constitute  ‘significant  regulatory  action.’ 
Analysis  of  the  rule  indicates  that  it 
does  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  does 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  does  not 
materially  alter  the  budgetary  impact  of 
entitlement,  grants,  user  fees,  or  loan 
programs  or  the  right  and  obligations  of 
recipients  thereof;  does  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866  (1993). 

Regulatory  Flexibility  Act  of  1 980. 

The  Director,  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense  certifies  that  this  Privacy  Act 
rule  for  the  Department  of  Defense  does 
not  have  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  is  concerned  only  with  the 
administration  of  Privacy  Act  systems  of 
records  within  the  Department  of 
Defense. 

Paperwork  Reduction  Act.  The 
Director,  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense,  certifies  that  this  Privacy  Act 
rule  for  the  Department  of  Defense 
imposes  no  information  requirements 
beyond  the  Department  of  Defense  and 


that  the  information  collected  within 
the  Department  of  Defense  is  necessary 
and  consistent  with  5  U.S.C.  552a, 
known  as  the  Privacy  Act  of  1974. 

List  of  Subjects  in  32  CFR  Part  505 

Privacy. 

Accordingly,  the  Department  of  the 
Army  proposes  to  amend  32  CFR  part 
505  as  follows: 

1.  The  authority  citation  for  32  CFR 
part  505  continues  to  read  as  follows: 

Authority:  Pub.  L.  93-597,  88  Stat.  1896  (5 
U.S.C  552a) 

2.  Section  505.5(e),  paragraph  ag.  is 
revised  to  read  as  follows: 

***** 

ag.  System  identifier  and  name: 
A0381-l00bDAMI,  Technical 
Surveillance  Index. 

(1)  Exemption.  This  system  of  records 
may  be  exempt  from  the  provisions  of 

5  U.S.C.  552a(c)(3),  (d)(1)  through  (d)(5), 
(e)(1),  (e)(4)(G),  (e)(4)(H),  and  (e)(4)(I). 

(2)  Authority.  5  U.S.C  .552a(k)(l), 

(k)(2)  or(k)(5). 

(3)  Reasons.  From  subsection  (c)(3) 
because  disclosing  the  identities  of 
agencies  to  which  information  from  this 
system  has  been  released  could  inform 
the  subject  of  an  investigation  of  an 
actual  or  potential  criminal  violation  or 
intelligence  operation;  of  the  existence 
of  that  investigation  or  operation:  of  the 
nature  and  scope  of  the  information  and 
evidence  obtained  as  to  his/her 
activities  or  of  the  identify  of 
confidential  sources,  witnesses,  and 
intelligence  or  law  enforcement 
personnel  and  could  provide 
information  to  enable  the  subject  to 
avoid  detection  or  apprehension. 
Granting  access  to  such  information 
could  seriously  impede  or  compromise 
an  investigation;  endanger  the  physical 
safety  of  confidential  sources,  witnesses, 
intelligence  or  law  enforcement 
personnel,  and  their  families;  lead  to  the 
improper  influencing  of  witnesses;  the 
destruction  of  evidence  or  the 
fabrication  of  testimony  and  disclose 
investigative  techniques  and 
procedures.  In  addition,  granting  access 
to  such  information  could  disclose 
classified  and  sensitive  sources  and 
operational  methods  and  could 
constitute  an  unwarranted  invasion  of 
the  personal  privacy  of  others. 

From  subsection  (d)(1)  through  (d)(5) 
because  granting  access  to  records  in 
this  system  of  records  could  inform  the 
subject  of  an  investigation  of  an  actual 
or  potential  criminal  violation;  of  the 
existence  of  that  investigation;  of  the 
nature  and  scope  of  the  information  and 
evidence  obtained  as  to  his/her 
activities;  or  of  the  identity  of 


confidential  sources,  witnesses  and 
intelligence  or  law  enforcement 
personnel  and  could  provide 
information  to  enable  the  subject  to 
avoid  detection  or  apprehension. 
Granting  access  to  such  information 
could  seriously  impede  or  compromise 
an  investigation;  endanger  the  physical 
safety  of  conHdential  sources,  witnesses, 
intelligence  or  law  enforcement 
personnel  and  their  families;  lead  to  the 
improper  influencing  of  witnesses;  the 
destruction  of  evidence  or  the 
fabrication  of  testimony  and  disclose 
investigative  techniques  and 
procedures.  In  addition,  granting  access 
to  such  information  could  disclose 
classified,  sensitive  sources  and 
operational  methods  and  could 
constitute  an  unwarranted  invasion  of 
the  personal  privacy  of  others. 

From  subsection  (e)(1)  because  it  is 
not  always  possible  to  detect  the 
relevance  or  necessity  of  specific 
information  in  the  early  stages  of  an 
investigation  or  operation.  Relevance 
and  necessity  are  often  questions  of 
judgment  and  timing,  and  it  is  only  after 
the  information  is  evaluated  that  the 
relevance  and  necessity  of  such 
information  can  be  established.  In 
addition,  during  the  course  of  the 
investigation  or  operation,  the 
investigator  may  obtain  information 
which  is  incidental  to  the  main  purpose 
of  the  investigative  jurisdiction  of 
another  agency.  Such  information 
cannot  readily  be  segregated. 
Furthermore,  during  the  course  of  the 
investigation  or  operation,  the 
investigator  may  obtain  information 
concerning  violation  of  laws  other  than 
those  which  are  within  the  scope  of  his/ 
her  jurisdiction.  In  the  interest  of 
effective  intelligence  operations  and  law 
enforcement,  criminal  law  enforcement 
investigators  and  military  intelligence 
agents  should  retain  this  information, 
since  it  can  aid  in  establishing  patterns 
of  criminal  or  intelligence  activity  and 
can  provide  valuable  leads  for  other  law 
enforcement  or  intelligence  agencies. 

From  subsections  (e)(4)(G)  and 
(e)(4)(H)  because  this  system  of  records 
is  being  exempt  from  subsections  (d)  of 
the  Act.  concerning  access  to  records, 
these  requirements  are  inapplicable  to 
the  extent  that  this  system  of  records 
will  be  exempt  from  subsections  (d)(1) 
through  (d)(5)  of  the  Act.  Althou^  the 
system  would  be  exempt  from  these 
requirements,  the  Deputy  Chief  of  Staff 
for  Intelligence  and  the  U.S.  Army 
Criminal  Investigations  Command  have 
published  information  concerning  its 
notification,  access,  and  contest 
procedures  for  their  respective  areas 
because,  under  certain  circumstances. 
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the  Deputy  Chief  of  Staff  for  Intelligence 
or  the  U.S.  Army  Criminal 
Investigations  Command  could  decide  it 
is  appropriate  for  an  individual  to  have 
access  to  all  or  a  portion  of  his/her 
records  in  this  system  of  records. 

From  subsection  (e)(4)(I)  because  it  is 
necessary  to  protect  the  conHdentiality 
of  the  sources  of  information,  to  protect 
the  privacy  and  physical  safety  of 
confidential  sources  and  witnesses  and 
to  avoid  the  disclosure  of  investigative 
techniques  and  procedures.  Although 
the  system  will  be  exempt  from  this 
requirement,  the  Deputy  Chief  of  Staff 
for  Intelligence  and  the  U.S.  Army 
Criminal  Investigations  Command  have 
published  such  a  notice  in  broad, 
generic  terms. 

Dated:  August  22, 1994. 

L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

IFR  Doc.  94-21249  Filed  8-26-04;  8:45  ami 
eiLUNO  CODE  S00(M>4-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[OH63-1-6403a.  OH64-1-«404a:  FRL-6059- 
4] 

Approval  and  Promulgation  of 
Imj^ementation  Plans;  Ohio: 
Correction,  Extension  of  Public 
Comment  Period 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 

ACTION:  Correction,  extension  of  public 
comment  period. 

SUMMARY:  On  July  26, 1994,  the  USEPA 
proposed  to  approve,  through  “direct 
final”  procedure,  two  exemption 
requests  from  the  requirements 
contained  in  Section  182(f)  of  the  Clean 
Air  Act  (Act)  for  the  Toledo  and  Dayton 
ozone  nonattainment  areas  in  Ohio.  See 
59  FR  37956  (proposed  rule)  and  59  FR 
37947  (final  rule).  The  USEPA  has 
received  adverse  comments  and 
requests  for  an  extension  of  the  public 
comment  period.  Under  the  “direct 
final”  procedures,  the  direct  final  rule 
will  be  withdrawm  in  a  rule  document 
published  shortly.  Ail  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  (based  upon  the 
proposed  rule  cited  above). 

Additionally,  a  typographical  error 
was  noted  in  the  proposed  rule 
published  in  the  Federal  Register  (59 
FR  37956).  In  the  first  sentence  of  the 


Summary  section,  the  correct  reference 
to  the  Act  citing  should  be  stated  as 
Section  182(0. 

DATES:  The  public  comment  period  is 
extended  until  September  28, 1994. 
ADDRESSES:  All  wnitten  comments 
should  be  addressed  to:  William  L. 
MacDowell,  Chief,  Regulation 
Development  Section,  Air  Enforcement 
Branch  (AE-17J),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois, 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Schleyer,  Regulation 
Development  Section,  Air  Enforcement 
Branch  (AE-17J),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois. 
60604. 

Dated:  August  11, 1994. 

Valdas  V.  Adamkus, 

Regional  Administrator. 

IFR  Doc.  94-21168  Filed  8-26-94;  8:45  am] 
BH.UNQ  COOE  6S«0-6(M> 


40  CFR  Part  52 

[CA  83-1 -6565b;  FRL-5054-7] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  San 
Diego  County  Air  Pollution  Control 
District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from 
wastewater  separators. 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act. 
as  amended  in  1990  (CAA  or  the  Act). 

In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  state’s  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  this 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawm  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 


institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  wrriting  by 
September  28, 1994. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Daniel  A. 
Meer,  Rulemaking  Section  (A-5-3),  Air 
and  Toxics  Division,  U.S. 

Environmental  Protection  Agency, 

Region  9. 75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rule  revisions  and  EPA’s 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 

San  Diego  County  Air  Pollution  Control 
District.  9150  Chesapeake  Drive,  San 
Diego.  CA  92123-1096. 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  “L”  Street. 
Sacramento,  CA  95812. 

FOR  FURTHER  INFORMATION  CONTACT: 

Erik  H.  Beck,  Rulemaking  Section  (A-5- 
3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  9. 75  Hawthorne  Street,  ^n 
Francisco.  CA  94105-3901.  Telephone: 
(415)  744-1190. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  San  Diego  Air 
Pollution  Control  District’s  (SDAPCD) 
request,  submitted  to  EPA  on  May  24. 
1994  by  the  California  Air  Resources 
Board,  to  delete  SDAPCD  Rules  61.9  and 
65,  both  concerning  the  separation  of 
organic  compounds  fix>m  water.  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action  which  is  located  in  the  rules 
section  of  this  Federal  Register. 
Authority:  42  U.S.C.  7401-7671q. 

Dated:  August  11, 1994. 

Felicia  Marcus, 

Regional  Administrator. 

(FR  Doc.  94-21172  Filed  8-26-94;  8:45  ami 
BNJJNO  CODE  SSM-SO-M 


40  CFR  Part  52 

[WA-10-1-5830b;  WA-21 -1-62786;  FRL- 
5017-4) 

Approval  and  Promulgation  of  State 
Im^ementation  Plans:  Washington 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
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revisions  submitted  by  the  Washington 
State  Department  of  Ecology  (WDOE)  for 
the  purpose  of  including  numerous 
amendments  to  regulations  of  the  Puget 
Sound  Area  Pollution  Control  Agency’s 
(PSAPCA)  rules  into  the  Washington 
SIP.  In  accordance  with  Washington 
statutes,  PSAPCA  rules  must  he  at  least 
as  stringent  as  the  WDOE  statewide 
rules.  In  the  final  rules  section  of  this 
Federal  Register,  EPA  is  approving  the 
State’s  SIP  revisions  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  the  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  notice. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
September  28, 1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Montel  Livingston. 
Environmental  Protection  Specialist 
{AT-082),  Air  Programs  Section,  at  the 
EPA  Regional  Office  listed.  Copies  of 
the  documents  relevant  to  this  proposed 
rule  are  available  for  public  inspection 
during  normal  business  hours  at  the 
following  locations.  The  interested 
persons  wanting  to  examine  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 

Environmental  Protection  Agency, 
Region  10,  Air  Programs  Section,  1200 
6th  Avenue,  Seattle,  WA  98101. 
Washington  State  Department  of 
Ecology,  300  Desmond  Drive,  Lacey, 
WA  98504. 

FOR  FURTHER  INFORMATION  CONTACT: 
Montel  Livingston,  Air  Programs 
Section  (AT-082),  1200  6th  Avenue, 
Seattle,  WA  98006,  206/553-0180. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Dated:  )uly  13, 1994. 

Gerald  A.  Emison, 

Acting  Regional  Administrator. 

(FR  Doc.  94-21174  Filed  8-26-94;  8:45  am) 
BILUNQ  CODE  eS60-6»-P 


40CFRPart52 
[TX-45-1-6566;  FRL-5060-2] 

Conditional  Approval  and 
Promulgation  of  Section  182(f) 
Exemption  to  the  Nitrogen  Oxides 
(NOx)  Control  Requirements  for  the 
Dallas-Fort  Worth  and  El  Paso  Ozone 
Nonattainment  Areas;  Texas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rulemaking. 

SUMMARY:  The  EPA  proposes  to 
conditionally  approve  two  petitions 
firom  the  State  of  Texas  requesting  that 
the  Dallas-Fort  Worth  (DFW)  and  El 
Paso  ozone  nonattainment  areas  be 
exempt  firom  NO,  control  requirements 
of  section  182(f)  of  the  Clean  Air  Act 
(CAA)  as  amended  in  1990.  The  State  of 
Texas  bases  its  request  for  DFW  upon  a 
demonstration  that  the  DFW 
nonattainment  area  would  attain  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone  by  the  CAA 
mandated  deadline  without  the 
implementation  of  the  additional  NO. 
controls  required  under  section  182(f). 
Similarly,  the  State  bases  its  exemption 
request  for  El  Paso  on  a  demonstration 
that  the  El  Paso  nonattainment  area 
would  attain  the  ozone  NAAQS  by  the 
CAA  mandated  deadline  without 
implementing  the  additional  NOx 
controls  required  under  section  182(f), 
but  for  emissions  emanating  from 
Mexico.  These  exemptions  are  being 
requested  under  authority  similarly 
granted  under  section  182(f)  of  the  CAA. 
DATES:  Comments  on  these  proposed 
actions  must  be  received  in  writing  on 
or  before  September  28, 1994. 
ADDRESSES:  Written  comments  on  these 
actions  should  be  addressed  to  Mr. 
Thomas  Diggs,  Chief.  Planning  Section, 
at  the  EPA  Regional  Office  listed  below. 
Copies  of  the  documents  relevant  to 
these  proposed  actions  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

U.S.  Environmental  Protection 
Agency,  Region  6,  Air  Programs  Branch 
(6T-A),  1445  Ross  Avenue,  suite  700, 
Dallas,  Texas  75202-2733. 

Texas  Natural  Resource  Conservation 
Commission.  P.  O.  Box  13087,  Austin, 
Texas  78711-3087. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Leila  Yim  Surratt  or  Mr.  Matthew 
Witosky,  Planning  Section  (6T-AP),  Air 
Programs  Branch,  USEPA  Region  6, 


1445  Ross  Avenue,  Dallas,  Texas  75202  - 
2733,  telephone  (214)  665-7214. 

SUPPLEMENTARY  INFORMATION: 

Background 

NOx  are  precursors  to  ground  level 
(tropospheric)  ozone,  or  urban  "smog.” 
When  released  into  the  atmosphere, 

NOx  will  react  with  volatile  organic 
compounds  (VOC)  in  the  presence  of 
sunlight  to  form  ozone.  Tropospheric 
ozone  is  an  important  factor  in  the 
Nation’s  urban  air  pollution  problem. 

The  1990  Clean  Air  Act  Amendments 
(CAAA)  made  significant  changes  to  the 
air  quality  planning  requirements  for 
areas  that  do  not  meet  the  ozone 
NAAQS.  Subparts  1  and  2  of  part  D,  title 
I  of  the  CAA  as  amended  in  1990 
contain  the  air  quality  planning 
requirements  for  ozone  nonattainment 
areas.  Title  I  includes  new  requirements 
to  control  NOx  emissions  in  certain 
ozone  nonattainment  areas  and  ozone 
transport  regions.  Section  182(f) 
requires  States  to  apply  the  same 
requirements  to  major  stationary  sources 
of  NOx  as  are  applied  to  major  stationary 
sources  of  VOC.  The  new  NOx 
requirements  are  reasonably  available 
control  technology  (RACT)  and  new 
source  review  (NSR).  These  provisions 
are  explained  more  fully  in  the  EPA’s 
NOx  Supplement  to  the  General 
Preamble  published  in  the  Federal 
Register  (FR)  on  November  25. 1992  (see 
57  FR  55620).  In  addition,  the  general 
and  transportation  conformity  rules 
(conformity)  required  by  section  176(c) 
contain  new  NOx  requirements  (see  58 
FR  63214  and  58  FR  62188). 

El  Paso,  Texas,  was  designated 
nonattainment  for  ozone  and  classified 
as  serious  pursuant  to  sections  107(d)(4) 
and  181(a)  of  the  CAA.  The  El  Paso 
nonattainment  area  consists  of  El  Paso 
County  and  shares  a  common  airshed 
with  Juarez,  Mexico.  Under  section 
181(a),  serious  areas  must  attain  the 
ozone  NAAQS  by  1999.  DFW  was 
classified  as  moderate  with  an 
attainment  deadline  of  1996.  The  DFW 
nonattainment  area  consists  of  Dallas, 
Tarrant,  Denton,  and  Collin  Counties. 
Please  reference  56  FR  56694 
(November  6, 1991,  codified  for  Texas  at 
title  40  of  the  Code  of  Federal 
Regulations  in  §81.344). 

Applicable  EPA  Guidance 

The  CAA  specifies  in  section  182(f) 
that  if  one  of  the  conditions  listed  below 
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is  met,  the  new  NO*  requirements 
would  not  apply: 

1.  In  any  area,  the  net  air  quality  benefits  are 

greater  without  NO»  r^uctions  from  the 
sources  concerned;  ^ 

2.  In  a  nontransport  region,  additional  NO. 

reductions  would  not  contribute  to 
ozone  attainment  in  the  nonattainment 
area:  or 

3.  In  a  transport  region,  additional  NO. 

reductions  would  not  produce  net  ozone 
benefits  in  the  transport  region. 

In  addition,  section  182(f)(2)  states 
that  the  application  of  the  new  NO. 
requirements  may  be  limited  to  the 
extent  that  any  portion  of  those 
reductions  are  demonstrated  to  result  in 
“excess  reductions”  of  NO..  The  NO. 
provisions  of  the  conformity 
requirements  would  also  not  apply  in  an 
ar^a  that  is  granted  a  section  182(f) 
exemption  (see  58  FR  63214  and  58  FR 
62188). 

The  EPA’s  Guideline  for  Determining 
the  Applicability  of  Nitrogen  Oxides 
Requirements  under  Section  182(f) 
(December  1993)  describes  how  the  EPA 
will  interpret  the  NO.  exemption 
provisions  of  section  182(f).  In  addition, 
a  memorandum  signed  by  John  S.  Seitz, 
Director  of  the  EPA  Office  of  Air  Quality 
Planning  and  Standards,  dated  May  27, 
1994,  describes  certain  revisions  to  the 
process  the  EPA  currently  intends  to 
follow  for  granting  exemptions  from 
NO.  control  requirements. 

As  described  more  fully  in  the  Seitz 
memorandum,  petitions  submitted 
under  section  182(f)(3)  are  not  required 
to  be  submitted  as  State  Implementation 
Plan  (SIP)  revisions.  Consequently,  the 
State  is  not  required  under  the  CAA  to 
hold  a  public  hearing  in  order  to 
petition  for  an  areawide  NO.  exemption 
determination.  Similarly,  it  is  not 
necessary  to  have  the  Governor  submit 
the  petition. 

International  Border  Area 

Section  818  of  the  1990  CAAA 
incorporates  a  new  section  179B  into 
the  CAA  which  contains  special 
provisions  for  nonattainment  areas  that 
are  affected  by  emissions  emanating 
from  outside  the  United  States.  The 
section  818  provisions  are  hereinafter 
referred  to  as  section  179B.  Because  the 
El  Paso  nonattainment  area  shares  a 
common  airshed  with  Juarez,  Mexico, 
the  section  179B  provisions  apply  to  El 
Paso. 

Under  section  179B,  the  EPA  will 
approve  a  SIP  if  the  area  meets  all  other 
CAA  requirements  and  establishes  that 
implementation  of  the  plan  would 
achieve  attainment  of  the  ozone 
standard  by  the  CAA  statutory  deadline 
“but  for  emissions  emanating  from 
outside  the  United  States.”  Customariiy, 


an  area  must  demonstrate,  using  EPA 
guideline  models,  that  it  would  attain 
the  relevant  NAAQS.  Since  El  Paso  and 
Juarez,  Mexico,  share  an  airshed  and 
data  are  not  available  for  a  Juarez 
emission  inventory,  modeling  of  the 
entire  airshed  is  not  possible  at  this 
time.  Current  EPA  policy  allows  an  area 
subject  to  section  179B,  such  as  El  Paso, 
to  perform  modeling  using  only  U.S.  air 
emission  data.  Such  modeling  may  form 
an  acceptable  basis  for  demonstrating 
attainment  for  analysis  purposes 
required  under  section  179B.  As  applied 
under  EPA  guidance,  for  areas  that 
demonstrate  attainment,  “but  for 
emissions  emanating  from  a  foreign 
country,”  the  provisions  of  section  179B 
will  keep  an  area  on  an  international 
border  from  being  subject  to  the  “bump 
up”  provisions  of  section  181(b)(2) 
requiring  reclassification  to  the  next 
hi^er  ozone  nonattainment 
classification  if  the  area  fails  to  attain 
the  relevant  NAAQS  by  the  applicable 
attainment  date.  See  57  FR  13498,  57  FR 
13569-13570  (April  16, 1992). 

The  State  of  Texas  performed  Urban 
Airshed  Modeling  (UAM)  usinf^  only  El 
Paso  emissions  data,  which 
demonstrates  that  El  Paso  would  attain 
the  ozone  standard  by  1996  “but  for 
emissions  emanating  from  Mexico.”  The 
El  Paso  UAM  ozone  modeling  analysis 
will  be  referred  to  in  this  document  as 
the  “attainment  demonstration”  for  El 
Paso. 

Although  the  EPA  allows  an  area  such 
as  El  Paso  to  demonstrate  attainment  on 
a  basis  of  U.S.-only  modeling,  it  is 
understood  that  ultimately  t^sin-wide 
modeling  must  occur  in  order  to 
develop  a  control  strategy  in  El  Paso 
that  will  achieve  the  N^QS.  The 
United  States  entered  into  the 
Agreement  for  Environmental 
Cooperation  along  the  U.S.-Mexico 
Border,  referred  to  as  the  La  Paz 
Agreement,  with  Mexico  in  1983  to 
address  environmental  concerns  along 
the  border  between  the  two  countries. 
Annex  V  of  the  Agreement,  negotiated 
in  1989,  calls  for  basin-wide  modeling 
to  be  accomplished  for  the  El  Paso/ 
Juarez  airshed.  The  EPA  has  been 
working  with  Mexico  and  with  the 
Texas  Natural  Resource  Conservation 
Commission  (TNRCC)  to  accomplish  the 
basin-wide  modeling.  Since  the 
statutory  attainment  date  for  serious 
ozone  nonattainment  areas  such  as  El 
Paso  is  1999,  concerned  agencies  intend 
to  complete  such  modeling  by  1999. 

State  Submittal 

On  June  17, 1994,  the  TNRCC 
submitted  to  the  EPA  two  petitions 
pursuant  to  section  182(f)  which  request 
that  the  DFW  and  El  Paso 


nonattainment  areas  be  exempted  by  the 
EPA  from  the  NO.  control  requirements 
of  section  182(f)  of  the  CAA. 

The  State  bases  its  petitions  on  a  i 
demonstration  that  NO.  reductions 
would  not  contribute  to  attainment  in 
either  area,  as  allowed  for  under  the  test 
(2)  listed  above,  because  such  NO. 
reductions  would  be  in  excess  of  the 
reductions  necessary  for  attainment. 
Consistent  with  the  EPA’s  December 
1993  section  182(f)  guidance,  the  State’s 
excess  emissions  reductions 
demonstration  is  tied  to  the  attainment 
demonstration  SIP  required  under 
section  182(c)(2)(A)  of  the  CAA. 

The  State’s  submission  for  each 
petition  includes:  (1)  A  letter  from 
Anthony  C.  Grigsby,  Executive  Director 
of  the  TNRCC,  to  Jane  N.  Saginaw, 
Regional  Administrator  of  the  EPA 
Region  6,  transmitting  the  NO. 
exemption  petition;  (2)  the  petition  from 
the  TNRCC  summarizing  the  State’s 
UAM  attainment  demonstration  results; 
and  (3)  technical  reports  documenting 
the  State’s  base  case  UAM  inputs.  The 
State  has  also  previously  submitted  to 
the  EPA  the  15  percent  Reasonable 
Further  Progress  (RFP)  SIPs  for  the  DFW 
and  El  Paso  areas,  as  required  by  section 
182(b)(1)  of  the  CAA.  The  15  percent 
RFP  Sffs  contain  regulations  that  are 
estimated  to  reduce  VOC  emissions  in 
each  area  by  15  percent  from  1990 
levels,  net  of  any  growth  that  may  occur. 
*1110  State  of  Texas  supplemented  its 
petitions  by  submitting  to  the  EPA  in 
July  1994,  two  additional  technical 
reports  on  the  UAM  for  each  area, 
which  contained  the  following:  base 
case  performance  evaluation,  attainment 
year  emissions  report,  and  attainment 
year  modeling  re{}ort.  These  additional 
technical  reports  provided 
supplemental  detail  and  documentation 
on  the  modeling  information  already 
provided  to  the  EPA  in  the  State’s 
petitions.  Finally,  in  the  petitions,  the 
State  commits  to  taking  its  attainment 
demonstration  SIPs  through  public 
hearing,  adopting  them,  and  submitting 
them  to  the  EPA  by  November  15, 1994, 
as  required  by  section  182(c)(2)(A)  of 
the  CAA. 

Analysis  of  State  Submission 

The  following  items  are  the  basis  for 
the  EPA’s  action  proposing  to 
conditionally  approve  the  State  of  Texas 
section  182(f)  NO.  exemption  petitions 
for  the  DFW  and  El  Paso  ozone 
nonattainment  areas.  Please  refer  to  the 
EPA’s  Technical  Support  Document  and 
the  State’s  submittal  for  more  detailed 
information. 
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A.  Consistency  with  EPA  Section  182(f) 
Guidance 

Chapter  6  of  the  EPA‘s  December  1993 
section  182(f)  guidance  requires  that  the 
excess  reductions  demonstration  for  the 
“contribute  to  attainment”  test,  i.e.,  test 
(2)  listed  above,  must  be  tied  to  the 
area’s  attainment  demonstration  SIP. 

This  test  must  show  that  the  excess 
reductions  are  reductions  in  excess  of 
those  specified  in  the  attainment 
demonstration  required  by  section  182, 
and  either  contained  in  the  approved 
SIP  or  as  adopted  by  the  State  to  meet 
the  section  182  attainment 
demonstration  requirement,  and 
submitted  to  the  ^A  for  approval.  The 
EPA  believes  that  the  more  precise 
modeling  analysis  contaii^  in  the 
State’s  attainment  demonstration  SIP  is 
required  for  the  excess  reduction  test 
bemuse  the  demonstration  must  show 
that  a  specific  portion  of  the  total 
areawide  NOx  emissions  is  not 
beneficial  imder  one  of  the  three  tests 
listed  above.  The  tie  to  the  attainment 
demonstration  assures  that  an  excess 
reductions  petition  would  not  arbitrarily 
be  based  on  small  emissions  and  would 
not  undermine  the  State’s  control 
strategy. 

The  State  has  completed  its  modeling 
demonstrating  attainment  in  both  areas 
and  has  committed  to  taking  the 
attainment  demonstrations  through 
public  hearing,  adopting  them  and 
submitting  them  to  the  EPA  by 
November  15. 1994.  Because  the 
attainment  demonstrations  rely  on  VOC 
regulations  contained  in  the  15  percent 
RFP  SIPs  which  have  been  adopted  by 
the  State  and  submitted  to  the  EPA,  the 
EPA  does  not  anticipate  that  the  content 
of  the  final  attainment  demonstration 
SIPs  will  differ  from  what  has  already 
been  submitted  to  the  EPA  by  the 
TNRCC  in  the  section  182(0  exemption 
petitions. 

Chapter  7  of  the  EPA  section  182(0 
guidance  requires  that  photochemical 
grid  modeling  be  used  to  demonstrate 
that  NOx  reductions  would  be  excess 
reductions  for  attainment.  The  guidance 
also  specifies  that  application  of  UAM 
should  be  consistent  with  the 
techniques  si>ecified  in  the  EPA 
"Guideline  on  Air  quality  Models 
(Revised),’’  and  “Guideline  for 
Regulatory  Application  of  the  UAM,” 
(July  1991).  As  discussed  in  the  next 
section,  the  State  has  met  these 
requirements  by  using  the  UAM 
consistent  with  the  EPA’s  guidance. 

B.  UAM  Modeling  Analysis 

The  TNRCC  used  UAM  version  IV,  an 
EPA-approved  photochemical  grid 
model,  to  develop  the  attainment 


demonstration  for  the  DFW  and  El  Paso 
areas.  The  State’s  modeling  activities 
were  performed  as  outlined  in  the  UAM 
modeling  protocols,  according  to  the 
EPA’s  “G^deline  for  Regulatory 
Application  of  the  Urban  Airshed 
Model.”  A  specific  modeling  protocol 
was  develop^  by  the  State  f(Mr  its 
modeling  activities.  The  State’s 
modeling  protocol  was  reviewed  and 
approved  by  the  EPA.  The  discussion 
below  summarizes  the  EPA’s  analysis 
on  how  the  State’s  modeling 
demonstrations  complied  with  the 
EPA’s  guidance.  Please  refer  to  the 
EPA’s  Technical  Support  Document  for 
more  detailed  information. 

1.  Episode  Selection 

The  State  used  the  EPA  “Guideline 
For  Regulatory  Application  of  The 
Urban  Airshed  Model”  to  select 
episodes  for  use  in  the  DFW  and  El  Paso 
UAM  modeling  exercises.  Data  from 
1987  throu^  1991  were  examined  for 
episodes  which  cover  at  least  48 
consecutive  hours  and  the  worst-case 
meteorological  conditions.  Four 
episodes  were  selected  for  the  UAM 
analysis  for  each  area. 

2.  Model  Domain  and  Meteorological 
Input 

The  TNRCC  used  sufficiently  large 
modeling  domains  for  DFW' and  El  Paso 
to  ensure  that  the  model  captures  the 
movement  of  ozone  episodes  as  a  result 
of  the  VOC  and  NO,  emissions  emitted 
from  the  surface  sources.  Meteorological 
data  were  collected  from  numerous 
monitoring  staticms  in  both  areas.  The 
TNRCC  followed  the  methods  described 
in  the  UAM  User’s  Guides  to  develop 
model  inputs  for  wind  field  data, 
mixing  heights,  temperature,  and 
meteorological  scalars  for  both  areas. 

3.  Emissions  Inventory 

The  DFW  and  El  Paso  modeling 
exercises  were  conducted  using  \OC 
and  NOx  emission  inventories  compiled 
by  survey  and  direct  measurement  by 
the  TNRCC  The  modeling  emissicms 
inventories  are  composed  of  point 
source,  area,  on-road  mobile,  off-road 
mobile,  and  biogenic  emissions.  Where 
applicable,  emissions  were  adjusted  for 
pertinent  conditions  related  to  the 
episode  day  to  be  modeled,  thus 
producing  day-specific  emissions.  The 
EPA  procedures  for  developing  episode- 
specific  emission  inventories  were 
followed. 

For  El  Paso,  as  discussed  above,  the 
modeling  exercise  was  conducted  based 
on  an  emission  inventory  consisting  of 
the  U.S.  sources  only.  Using  this  limited 
data  set,  the  TNRCC  was  able  to 
demonstrate  attainment  for  the  El  Paso 


side  of  the  airshed  using  the  1996 
emissions  inventory.  Therefore,  the 
State  plans  to  sulnnit  an  attainment 
demonstration  SIP  that  reflects  an 
attainnmnt  year  of  1996,  three  years 
earlier  tnan  the  CAA  mandated  deadline 
of  1999.  Although  a  basin-wide 
emissions  inventory  that  includes 
Juarez,  Mexico,  emissions  is  necessary 
to  conduct  reliable  basin-wide 
modeling,  such  an  inventory  is  not 
presently  available  due  to  the  lack  of 
data  on  Juarez  sources.  Therefore,  the 
modeling  for  El  Paso  is  based  on  a 
limited  set  of  emissions  data.  As 
discussed  above,  however,  pursuant  to 
Annex  V  of  the  La  Paz  Agreement, 
basin-wide  modeling  wiU  be  perfomved 
once  a  complete  emissions  inventory  is 
available  and  the  question  of  whether 
more  permanent  improvements  in  air 
quality  are  achievable  in  El  Paso  will  be 
revisited  at  that  time. 

For  both  DFW  and  El  Paso,  the  1996 
attainment  year  modeling  inventory  was 
developed  born  the  1990  base  year 
emission  inventory  and  adjusted  to 
reflect  the  projected  conditions  for  the 
attainment  year.  Demographic  and 
econometric  forecasting  methods  were 
employed  to  project  activities  levels  to 
1996,  which  in  turn  were  used  to 
develop  a  projected  emissions  inventory 
for  1996.  The  State  then  applied  the 
V(X:  emission  reductions  that  are 
projected  to  be  realized  from  the  control 
regulations  contained  in  the  15  percent 
RFP  SIPs  for  each  area.  The  1996 
inventories  did  not  incorporate  any  NOx 
emission  reductions  that  would  have 
been  achieved  through  implementation 
of  the  NOx  RACT,  NSR,  or  conformity 
provisions. 

4.  Model  Performance 

For  DFW,  both  graphical  and 
statistical  performance  measures  were 
used  to  evaluate  the  model.  Using  these 
analyses,  the  predicted  results  from  the 
model  were  compared  to  the  observed 
results  for  each  episode.  These  analyses 
demonstrated  that  the  model  performed 
satisfactorily  for  three  of  the  episodes 
that  were  used  for  the  attainment 
demonstration. 

For  El  Paso,  neither  graphical  nor 
statistical  performance  measures  could 
be  used  for  the  performance  evaluation, 
because  it  is  impossible  to  estimate 
ozone  formation  in  the  atmosphere 
without  complete  emissions  ^ta  for  thj 
airshed.  As  described  more  fully  in  the 
EPA’s  Technical  Support  Document,  the 
State  developed  several  alternative 
diagnostic  tests  to  evaluate  the  model’s 
performance.  Based  on  these  tests,  the 
model  exhibited  satisfactory 
performance  on  two  of  the  episodes  that 
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were  used  for  the  attainment 
demonstration. 

5.  Demonstration  of  Attainment  Without 
NOx  Reductions 

For  the  DFW  attainment 
demonstration,  all  three  episodes  that 
provided  adequate  performance  with 
the  base  case  inventory  were  used  with 
the  DFW  1996  modeling  inventory  to 
model  attainment  of  the  ozone  NAAQS. 
The  DFW  1996  modeling  inventory 
incorporates  approximately  75  percent 
of  the  emission  reductions  that  are 
projected  to  be  achieved  from  the  State’s 
15  percent  RPF  SIP.  In  each  case,  the 
predicted  domain-wide  maximum 
ozone  concentration  was  less  than  the 
•  NAAQS  of  120  parts  per  billion  (ppb). 
Sensitivity  studies  performed  during  the 
model  performance  evaluation 
demonstrated  that  when  all  the 
reductions  from  the  15  percent  RFP  SIP 
are  included,  the  modeling 
demonstration  results  in  even  lower 
predicted  ozone  concentrations. 

For  the  El  Paso  attainment 
demonstration,  TNR(X  repeated  UAM 
using  the  El  Paso  1996  mc^eling 
inventory,  which  incorporated  the  15 
percent  RFP  SIP  reductions,  for  the  two 
1987  summer  episodes  that  exhibited 
satisfactory  performance  as  described 
above.  In  each  case,  the  predicted 
domain-wide  maximum  ozone 
concentration  for  1996  was  significantly 
below  the  NAAQS  of  120  ppb. 

Proposed  Rulemaking  Action 

In  this  action,  the  EPA  proposes  to 
conditionally  approve '  the  182(f)  NO* 
exemption  petitions  submitted  by  the 
State  of  Texas  for  the  DFW  and  El  Paso 
ozone  nonattainment  areas.  The  EPA 
will  not  take  final  action  to 
conditionally  approve  the  petitions  for 
each  area  unless  and  until  the  State 
submits  the  attainment  demonstration 
SIPs  to  the  EPA  in  accordance  with 
section  182(c)(2)(A)  of  the  CAA.  If  the 
attainment  Sffs  are  not  submitted  in 
accordance  with  section  182(c)(2)(A), 
the  EPA  will  issue  a  final  disapproval  of 
the  State’s  exemption  petitions. 

If  the  State  submits  the  attainment 
demonstration  SIPs  for  DFW  and  El 
Paso  in  accordance  with  section 
182(c)(2)(A)  of  the  CAA,  the  EPA  will 
issue  a  frnal  conditional  approval  of  the 
section  182(f)  NOx  exemption  petitions 
for  each  area,  conditioned  upon  the  EPA 


'  This  conditional  approval  is  distinct  from  the 
conditional  approval  authority  granted  under 
section  110(k)(4),  which  pertains  to  SIP  actions.  As 
discussed  in  the  previously  cited  John  S.  Seitz 
memorandum  dated  May  27, 1994,  concerning  the 
EPA's  processing  of  section  lB2(f)  petitions,  these 
NO.  exemptions  petitions  are  not  revisions  to  the 
SIP. 


approving  the  modeling  portion  of  the 
attainment  demonstration  SIPs.  If  the 
EPA  proposes  to  disapprove  the 
modeling  portion  of  the  SIPs,  the  EPA 
will  also  propose  disapproval  of  the 
section  182(fl  NOx  exemption  petitions, 
based  on  the  fact  that  the  technical  basis 
for  the  exemption  is  no  longer  valid. 
Upon  final  disapproval  of  the  modeling 
portion  of  the  attainment  SIPs,  the  EPA 
will  issue  a  final  disapproval  of  the 
section  182(f)  NOx  exemption  petitions 
as  well. 

There  are  several  consequences  if  the 
EPA  disapproves  the  section  182(f)  NOx 
exemption  petitions  based  on  the 
conclusion  that  either  the  attainment 
SIPs  were  not  submitted  by  the  State  of 
Texas  or  they  were  submitted  but  not 
approved  by  the  EPA.  The  State  would 
be  required  to  submit  NOx  RACT  and 
NSR  rules  and  implement  the  NOx 
conformity  requirements  for  the  DFW 
and  El  Paso  areas.  The  EPA  would  issue 
a  finding  of  nonsubmittal  of  the  NOx 
RACT  and  NSR  rules.  As  provided 
under  section  179(a)  of  the  CAA,  if  the 
State  did  not  make  a  complete  submittal 
within  18  months  after  the  finding  of 
failure  to  submit,  the  EPA  would  be 
required  to  impose  the  requirement  to 
provide  two-to-one  NSR  offsets.  If  the 
State  had  not  corrected  its  deficiency 
within  six  months  after  imposing  the 
offset  sanction,  the  EPA  would  impose 
a  second  sanction,  on  highway  funding. 
Any  sanction  the  EPA  imposes  must 
remain  in  place  until  the  EPA 
determines  that  the  State  has  corrected 
the  deficiency.  In  addition,  the  finding 
of  failure  to  submit  would  trigger  the  24- 
month  clock  for  the  EPA  to  impose  a 
Federal  Implementation  Plan  as 
provided  under  section  110(c)(1)  of  the 
CAA. 

The  EPA  believes  that  all  section 
182(f)  exemptions  that  are  approved, 
should  be  approved  only  on  a 
contingent  basis.  As  described  in  the 
EPA’s  NOx  Supplement  to  the  General 
Preamble  (57  FR  55628,  November  25, 
1992),  the  EPA  would  rescind  a  NOx 
exemption  in  cases  where  NOx 
reductions  were  later  found  to  be 
beneficial  in  the  area’s  attainment  plan. 
That  is,  a  modeling  based  exemption 
would  last  for  only  as  long  as  the  area’s 
modeling  continued  to  demonstrate 
attainment  without  the  additional  NOx 
reductions  required  by  section  182(f). 

If  the  EPA  later  determines  that  NOx 
reductions  are  beneficial  based  on  new 
photochemical  grid  modeling  in  an  area 
initially  exempted,  the  area  would  be 
remov^  firom  exempt  status  and  would 
be  required  to  adopt  the  NOx  RACT  and 
NSR  rules,  except  to  the  extent  that 
modeling  shows  NOx  reductions  to  be 
“excess  reductions.”  In  the  rulemaking 


action  which  removes  the  exempt 
status,  the  EPA  would  specify  a 
schedule  for  States  to  adopt  the  NOx 
RACT  and  NSR  rules  and  for  sources  to 
comply  with  the  NOx  RACT  emission 
limits. 

*1110  subsequent  modeling  analyses 
mentioned  above  need  not  be  limited  to 
the  purpose  of  demonstrating 
attainment  in  the  1994  SIP  revisions 
without  the  need  for  NOx  RACT  and 
NSR.  For  example,  future  modeling 
might  also  be  initiated  to  resolve  issues 
related  to  transport  of  ozone  and  ozone 
precursors  into  downwind 
nonattainment  areas.  An  area  might 
want  to  consider  a  strategy  that  phases- 
in  NOx  reductions  only  after  certain 
VOC  reductions  are  implemented.  As 
improved  emission  inventories  and 
ambient  data  become  available,  areas 
may  choose  to  remodel.  In  addition, 
alternative  control  strategy  scenarios 
might  be  considered  in  subsequent 
mc^eling  analyses  in  order  to  improve 
the  cost-effectiveness  of  the  attainment 
plan. 

In  summary,  the  EPA  proposes  to 
approve  exemptions  for  the  DFW  and  El 
Paso  areas  conditioned  upon  EPA 
approval  of  the  modeling  portion  of  the 
attainment  demonstrations  for  these 
areas.  These  exemptions  will  remain 
effective  for  only  as  long  as  modeling  in 
each  nonattainment  area  continues  to 
show  that  NOx  control  activities  would 
not  be  beneficial  in  the  DFW  or  El  Paso 
nonattainment  areas. 

In  addition,  the  State  of  Texas  and 
EPA  have  committed  to  data-gathering 
and  modeling  throughout  the  El  Paso- 
Juarez  air  basin  in  accordance  with 
Annex  V  of  the  La  Paz  Agreement  for 
Environmental  Cooperation  on  the  U.S.- 
Mexico  Border.  Once  the  data  are 
collected  and  basin-wide  modeling  is 
concluded,  the  EPA,  the  State  of  Texas, 
and  the  Republic  of  Mexico  can  develop 
a  binational  control  strategy  that  will 
result  in  improved  air  quality 
throughout  the  airshed.  If  EPA  review  of 
modeling  and  air  quality  data  confirms 
that  NOx  control  requirements  on  local 
U.S.  sources  would  not  be  beneficial, 
the  exemption  would  be  sustained.  In 
contrast,  if  the  EPA  determines  that  NOx 
control  requirements  would  be 
beneficial,  the  exemption  would  be 
rescinded. 

Request  for  Public  Comments 

The  EPA  requests  comments  on  all 
aspects  of  this  proposal.  As  indicated  at 
the  outset  of  this  action,  the  EPA  will 
consider  any  comments  received  by 
September  28, 1994. 
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Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C  600  et  seq.,  the  EPA  must 
pTep>are  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

Approvals  of  NO,  exemption  petitions 
under  section  182(f)  of  the  CAA  do  not 
create  any  new  requirements.  Therefore, 
because  die  Federal  approval  of  the 
petition  does  not  impose  any  new 
requirements,  the  EPA  certifies  that  it 
does  not  have  a  significant  impact  t>n 
affected  small  entities.  Moreover,  due  to 
the  nature  of  the  Federal-State 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  CAA  forbids  the  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds  {Union  Electric  Co.  v.  U.S. 

E.Pj\.  .  427  U.S.  246,  256-66  (S.  Q. 
1976);  42  U.S.C  7410  (a)(2)). 

If  the  conditional  approval  is 
converted  to  a  disapproval  based  on  the 
State’s  failiua  to  meet  the  condition 
upon  which  the  approval  is  granted,  it 
will  not  affect  any  existing  State 
requirements  applicable  to  snaall 
entities.  Federal  disapproval  of  the  State 
submittal  does  not  affect  its  State- 
enforceability.  Moreover,  the  EPA’s 
disapproval  of  the  submittal  does  not 
impose  a  new  Federal  requirement. 
Therefore,  the  EPA  certifies  that  this 
disapproval  action  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  such 
disapproval  would  not  remove  existing 
State  requirements,  nor  does  it 
substitute  a  new  Federal  requirement. 

Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4, 1993)),  the  EPA  must 
determine  whether  the  regulatory  action 
is  “significant”,  and  therefore  subject  to 
Oflice  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  Executive  Order.  It  has  been 
determined  that  this  rule  is  not  a 
“significant  regulatory  action”  under 
the  terms  of  Executive  Order  12866,  and 
is  therefore  not  subject  to  OMB  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Intergovernmental  relations.  Nitrogen 


dioxide.  Ozone,  Volatile  organic 
compounds. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  August  22. 1994. 

Carol  M.  Browner, 

Administrator. 

(FR  Doc.  94-21253  Filed  8-26-94;  8:45  ami 
BILUNQ  CODE  6S60-60-F 

40  CFR  Part  52 

[CA  95-1-6591b;  FRL-5055-8] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Bay 
Area  Air  Quality  Management  District 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from  the 
separation  of  oil-water  mixtures. 

The  intended  eflect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  VCXDs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act. 
as  amended  in  1990  (CAA  or  the  Act). 

In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  state’s  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  this 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are  ^ 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
September  28, 1994. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Daniel  A. 
Meer,  Rulemaking  Section  (A-5-3),  Air 
and  Toxics  Division,  U.S. 

Environmental  Protection  Agency. 
Region  9.  75  Hawthorne  Street.  San 
Francisco.  CA  94105-3901. 

Copies  of  the  rule  revisions  and  EPA’s 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA’s 
Region  9  office  during  normal  business 


hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 

Bay  Area  Air  Quality  Management 
District,  939  Ellis  Street,  San 
Francisco,  CA  94109. 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  “L”  Street, 
Sacramento,  CA  95812. 

FOR  FURTHER  ^FORMATION  CONTACT: 

Erik  H.  Beck,  Rulemaking  Section  (A-5- 
3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 

Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415)  744-1190.  Internet  E-mail: 
beck.erik@epamail.epa.gQy. 
SUPPLEMENTARY  INFORMATION:  This 
document  concerns  Bay  Area  Air 
Quality  Management  Ehstrict  Rule  8-8, 
“Wastewater  (Oil-Water)  Separators”, 
submitted  to  EPA  on  July  13, 1994  by 
the  California  Air  Resources  Board.  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action  which  is  located  in  the  rules 
section  of  this  Federal  Register. 
Authority:  42  U.S.C  7401-7671q. 

Dated:  August  12, 1994. 

Felicia  Marcus, 

Regional  Administrator. 

(FR  Doc.  94-21171  Filed  8-26-94;  8:45  am) 
BU.UNQ  CODE  (SeO-SO-M 

40  CFR  Part  95 
IFRL-6059-71 

Mandatory  Patent  Licenses  Under 
Section  308  of  the  Clean  Air  Act 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking 

SUMMARY:  EPA  proposes  to  issue  a  rule 
under  section  308  of  the  Clean  Air  Act 
(CAA)  that  will  establish  the  policies 
and  procedures  EPA  will  follow  prior  to 
applying  to  the  Attorney  General  for  a 
mandatory  license  under  a  patent 
covering  an  air  pollution  control 
technology.  Section  104(b)  of  the  North 
American  Free  Trade  Implementation 
Act  requires  EPA  to  issue  regulations 
conforming  CAA  section  308  with 
article  1709  of  the  North  American  Free 
Trade  Agreement  (NAFTA).  The 
policies  and  procedures  defined  in  the 
proposed  rule  are  designed  to  ensure 
that  EPA’s  implementation  of  CAA 
section  308  will  conform  with  the 
requirements  of  NAFTA  article 
1709(10). 

DATES:  Written  comments  on  this 
proposed  rule  must  be  received  by 
October  28, 1994. 
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ADDRESSES:  Comments  should  be 
addressed  to:  Thomas  Eagles,  Senior 
Policy  Analyst  (Mail  Code  6103),  Office 
of  Air  and  Radiation,  U.S, 

Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460. 
Phone  (202)  260-5580. 

FOR  FURTHER  INFORIKIAHON  CONTACT: 
Thomas  Gorman,  Patent  Counsel  (Mail 
Code  2379),  Office  of  General  Counsel, 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington,  DC 
20460.  Phone:  (202)  260-1339. 

SUPPLEMENTARY  INFORMATION: 

I.  Authority 

This  amendment  is  promulgated 
under  the  authority  of  CAA  section  308, 
as  amended,  42  U.S.C.  7608,  and  the 
North  American  Free  Trade  Agreement 
Implementation  Act,  Public  Law  No. 
103-182,  section  104, 107  Stat.  2057, 
2064  (1993). 

II.  Background 

Section  308  of  the  Clean  Air  Act 
provides  for  mandatory  licensing  of 
patented  technologies  needed  to  meet 
the  requirements  of  the  Clean  Air  Act. 
Under  section  308,  the  United  States 
can  require  the  owner  of  a  patented  air 
pollution  control  technology  to  permit 
other  parties  to  practice  the  technology 
in  exchange  for  a  reasonable  royalty  set 
by  a  Federal  court.  In  order  to  compel 
the  licensing  of  a  patent  under  section 
308,  the  EPA  Administrator  must  ask 
the  Attorney  General  to  certify  to  a 
Federal  district  court  that  the  following 
conditions  are  satisfied: 

(a)  The  patent  must  be  necessary  for 
compliance  with  the  emission  standards 
of  the  CAA; 

(b)  The  patent  right  must  be  actively 
in  use  or  intended  to  be  used; 

(c)  No  reasonable  alternatives  to 
licensing  the  patent  can  exist;  and 

(d)  Failure  to  license  the  patent  may 
cause  reduced  competition  or  monopoly 
conditions  in  any  area  of  trade. 

Upon  certification  of  the  above 
conditions  to  a  Federal  district  court  by 
the  Attorney  General,  the  court  may 
then  order  the  patent  holder  to  license 
the  patent  under  terms  and  conditions 
determined  by  the  court  after  a  hearing. 

Qiapter  17  of  the  NAFTA  addresses 
intellectual  property  issues  generally 
and  article  1709  addresses  patents 
specifically.  NAFTA  article  1709 
promotes  the  availability  of  patent 
protection  for  a  broad  range  of 
inventions  and  also  limits  the  scope  of 
permissible  violations  of  patent  rights. 
The  latter  function  is  performed  by 
paragraph  10  of  article  1709,  which  sets 
conditions  for  violating  a  patent 
holder’s  right  to  decide  the  conditions 
for  practice  of  the  holder’s  patent. 


NAFTA  article  1709(10)  sets  specific 
conditions  that  must  be  met  by  the 
compulsory  patent  licensing  statutes  of 
any  member  country.  The  conditions  are 
as  follows; 

(a)  Authorization  of  each  compulsory 
license  of  a  patent  must  be  considered 
on  the  individual  merits; 

(b)  Any  proposed  compulsory 
licensee  already  must  have  made  efforts 
to  obtain  authorization  horn  the  patent 
holder; 

(c)  The  scope  and  duration  of  an 
authorized  compulsory  patent  license 
must  be  limited; 

(d)  An  authorized  compulsory  patent 
license  must  be  non-exclusive; 

(e)  An  authorized  compulsory  patent 
license  must  be  non-assignable; 

(f)  An  authorized  compulsory  patent 
license  must  be  predominately  for 
supply  of  the  domestic  market; 

(y  The  authorization  of  the 
compulsory  patent  license  must  be 
terminable  when  the  circumstances  that 
led  to  the  authorization  cease  to  exist; 

(h)  Patent  holders  must  be  paid 
adequate  compiensation; 

(i)  Authorization  decisions  must  be 
subject  to  judicial  or  other  independent 
review; 

(j)  Compensation  rates  must  be  subject 
to  Judicial  or  other  independent  review; 

(k)  When  an  authorized  compulsory 
use  is  necessary  to  remedy  a  practice 
determined  after  judicial  or 
administrative  process  to  be  anti¬ 
competitive,  a  member  country  is 
allowed  greater  latitude  in  applying 
conditions  (a)-(j),  in^uding 
noncompliance  with  conditions  (b)  and 
(f);  and 

(l)  Authorization  of  the  use  of  a  patent 
in  order  to  permit  exploitation  of 
another  patent  shall  not  be  granted 
except  as  a  remedy  for  an  adjudicated 
violation  of  laws  directed  against  anti¬ 
competitive  practices. 

No  direct  conflict  exists  between 
NAFTA  article  1709(10)  and  CAA 
section  308.  However,  section  308  does 
not  address  a  number  of  the  NAFTA 
conditions.  The  following  proposed  rule 
establishes  the  policies  and  procedures 
that  EPA  will  follow  before  applying  to 
the  Attorney  General,  pursuant  to  CAA 
section  308,  for  a  mandatory  license 
under  a  patent  covering  an  air  pollution 
control  technology.  Tim  procedures  in 
the  proposed  rule  will  ensure  that  EPA’s 
implementation  of  CAA  section  308  will 
conform  to  article  1709(10)  of  the 
NAFTA. 

Section  95.1  of  the  proposed  rule  sets 
forth  definitions  of  a  number  of  terms 
used  in  the  rule.  Section  95.2  of  the 
proposed  rule  identifies  who  is  entitled 
to  petition  the  EPA  for  a  mandatory 
patent  license  under  section  308  and  the 


required  contents  of  such  petitions. 
Se^on  95.3  of  the  propos^  rule 
identifies  findings  Uiat  EPA  will  have  to 
make  prior  to  m^ng  application  to  the 
Attorney  General  for  a  mandatory  patent 
license  under  CAA  section  308.  These 
findings  reflect  the  requirements  of  CAA 
section  308  and  NAFTA  article 
1709(10).  Section  95.4  of  the  proposed 
rule  sets  forth  certain  limitations  that 
will  be  included  in  all  mandatory  patent 
licenses  for  which  EPA  makes 
application  to  the  Attorney  General 
under  CAA  section  308.  These 
limitations  are  in  accord  with  the 
requirements  of  CAA  section  308  and 
NAFTA  article  1709(10). 

ni.  Procedural  Requirements 

A.  Review  under  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4, 1993)),  the  EPA  must 
determine  whether  the  regulatory  action 
is  “significant”  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB),  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
“significant  regulatory  action”  as  one 
that  is  likely  to  result  in  a  rule  that  may: 
(1)  Have  an  annual  efiect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
aiKJther  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlement,  grants, 
user  fees,  or  loan  programs,  or  the  rights 
and  obligation  of  recipients  thereof;  or 
(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12886,  it  has  been  determined 
that  this  rule  is  not  “significant” 
because  none  of  the  listed  criteria  apply 
to  this  action.  Consequently,  this  action 
was  not  submitted  to  OMB  for  review 
under  Executive  Order  12866. 

B.  Review  under  the  Regulatory 
Flexibility  Act 

This  proposed  rule  was  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980,  Pub.  L  96-354,  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  rule  whkdi  is  likely  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Pursuant  to  section  605(b)  of  the 
Regulatmry  Flexibility  Act,  5  U.S.C 
605(b),  EPA  certifies  that  this  rule  will 
not  have  a  significant  economic  impaci 
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on  a  substantial  number  of  small 
entities.  The  proposed  rule  codifies  the 
existing  proc^ures  for  application  of 
CAA  section  308  and  imposes  no  new 
impacts  on  large  or  small  entities. 
Therefore,  no  regulatory  flexibility 
analyses  has  been  prepared. 

C.  Review  under  the  Paperwork 
Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  requirements  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501,  et  seq. 

An  Information  Collection  document 
has  been  prepared  by  EPA  (ICR  No. 
1714.01),  and  a  copy  may  be  obtained 
from  Sandy  Fanner,  Information  Policy 
Branch,  EPA  Mail  Code  2136,  401  M  St., 
SW.,  Washington,  DC  20460,  or  by 
callinc  (202)  260-2740. 

Public  reporting  burden  for  this 
collection  of  information  would  be  a 
one-time  burden  for  each  petitioner.  The 
burden  was  estimated  on  the  basis  of  the 
number  of  hours  needed  to  complete  a 
single  petition,  along  with  the 
associated  cost.  Completing  a  petition' 
was  estimated  to  require  21  hours  at  a 
cost  of  $1482.  This  includes  time  for 
reviewing  instructions,  gathering 
materials  supporting  the  patent, 
identifying  other  interested  parties,  and 
composition  of  a  statement  of  facts  upon 
which  the  petition  is  based. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspects  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to: 
Chief,  Information  Policy  Branch,  2136, 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington,  DC 
20460,  and  to  the  Office  of  Management 
and  Budget,  Washington,  DC  20503, 
marked  "Attention:  Desk  Officer  for 
EPA.”  The  final  rule  will  respond  to  any 
OMB  or  public  comments  on  the 
information  collection  requirements 
contained  in  this  proposal. 

IV.  Public  Comment 

Interested  persons  are  invited  to 
submit  comments  concerning  the 
proposed  rule  set  forth  in  this  notice. 
Comments  should  be  submitted  in 
writing  to  the  address  indicated  in  the 
ADDRESSES  section  of  this  document, 
and  must  be  received  by  October  28. 
1994.  All  written  comments  received 
within  the  comment  period  will  be 
carefully  considered  prior  to  publication 
of  this  proposed  rule  as  a  final  rule. 

All  comments  received  will  be 
available  for  public  inspection  in  the 
EPA  Air  Docket,  room  M1500,  U.S. 
Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington,  DC  20460, 


between  the  hours  of  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Any  person  submitting 
information  which  that  p>erson  believes 
to  be  confidential  and  which  may  be 
exempt  from  public  disclosure  should 
submit  one  complete  copy,  as  well  as  an 
additional  copy  from  which  the 
information  claimed  to  be  confidential 
has  been  deleted.  EPA  reserves  the  right 
to  determine  the  confidential  status  of 
the  information  or  data  and  to  treat  it 
according  to  its  determination.  The 
applicable  procedures  for  handling 
information  that  has  been  submitted  in 
a  document  and  is  claimed  as  exempt 
from  public  disclosure,  are  set  forth  in 
40  CFR  part  2. 

List  of  Subjects  in  40  CFR  Part  95 

Environmental  protection, 
administrative  practice  and  procedure. 
Air  pollution  control,  Inventions  and 
patents.  Patent  licensing.  North 
American  Free  Trade  Agreement 
(NAFTA),  Reporting  and  recordkeeping 
requirements. 

Dated:  August  22, 1994. 

Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  95  is  proposed  to 
be  added  as  follows: 

PART  95— MANDATORY  PATENT 
LICENSES 

Sec. 

95.1  Definitions. 

95.2  Petition  for  mandatory  license. 

95.3  Findings  prior  to  application  to 
Attorney  General. 

95.4  Limitations  on  mandatory  licenses. 
Authority:  42  U.S.C.  7608;  and  Sec.  104, 

Pub.  L.  103-182, 107  Stat.  2057,  2064. 

§95.1  Definitions. 

(a)  As  used  in  this  part,  all  terms  not 
defined  in  this  section  shall  have  the 
meaning  given  them  by  the  Act. 

(b)  Act  means  the  Clean  Air  Act,  as 
amended  (42  U.S.C  7401-7671). 

(c)  Agency  means  the  Environmental 
Prdtection  Agency. 

(d)  Administrator  means  the 
Administrator  of  the  Environmental 
Protection  Agency. 

§  95.2  Petition  for  mandatory  license. 

(a)  Any  party  required  to  comply  with 
sections  111,  112  or  202  of  the  Act  (42 
U.S.C.  7411,  7412  or  7521)  may  petition 
to  the  Administrator  for  a  mandatory 
patent  license  pursuant  to  section  308  of 
the  Act  (42  U.S.C.  7608),  under  a  patent 
that  the  petitioner  maintains  is 
necessary  to  enable  the  petitioner  to 
comply  with  sections  111,  112  or  202  of 
the  Act. 


(b)(1)  Each  petition  shall  be  signed  by 
the  petitioner  and  shall  state  the 
petitioner’s  name  and  address.  If  the 
petitioner  is  a  corporation,  the  petition 
shall  be  signed  by  an  authorized  officer 
of  the  corporation,  and  the  petition  shall 
indicate  the  state  of  incorporation. 

Where  the  petitioner  elects  to  be 
represented  by  counsel,  a  signed  notice 
to  that  effect  shall  be  included  with  the 
petition  at  the  time  of  filing. 

(2)  Each  petition  shall  include  a  copy 
of  the  patent  under  which  a  mandatory 
patent  license  is  sought.  The  petition 
shall  identify  all  current  owners  of  the 
patent  and  shall  include  a  copy  of  all 
assignment  documents  relevant  to  the 
patent  that  are  available  from  the  United 
States  Patent  and  Trademark  Office. 

(3)  Each  petition  must  identify  any 
person  whose  interest  the  petitioner 
believes  may  be  affected  by  the  grant  of 
the  license  to  which  the  petition  is 
directed. 

(4)  Each  petition  must  contain  a 
concise  statement  of  all  of  the  essential 
facts  upon  which  it  is  based.  No 
particular  form  of  statement  is  required. 
Each  petition  shall  be  verified  by  the 
petitioner  or  by  the  person  having  the 
best  knowledge  of  such  facts.  In  the  case 
of  facts  stated  on  information  and  belief, 
the  source  of  such  information  and 
grounds  of  belief  shall  be  given.  The 
statement  of  facts  shall  include  the 
following: 

(i)  An  identification  of  the  provisions 
of  the  Act  and/or  regulations  thereunder 
that  the  petitioner  maintains  p>etitioner 
will  be  able  to  comply  with  if  the 
petitioner  is  granted  the  patent  license 
that  is  the  subject  of  the  petition; 

(ii)  An  identification  of  the  nature  and 
purpose  of  the  petitioner’s  intended  use 
of  the  patent  license; 

(iii)  An  explanation  of  the 
relationship  betwean  the  patented 
technology  and  the  activities  to  which 
petitioner  proposes  to  apply  the 
patented  technology,  including  an 
estimate  of  the  effect  on  such  activities 
stemming  from  the  grant  or  denial  of  the 
patent  license; 

(iv)  A  summeuy  of  facts  demonstrating 
that  the  patent  under  which  a 
mandatory  patent  license  is  sought  is 
being  used  or  is  intended  for  public  or 
commercial  use; 

(v)  An  explanation  of  why  a 
mandatory  patent  license  is  necessary 
for  the  petitioner  to  comply  with  the 
requirements  of  sections  111,  112  or  202 
of  the  Act,  and  why  the  patented 
technology  is  not  otherwise  available; 

(vi)  An  explanation  of  why  there  are 
no  other  reasonable  alternatives  for 
accomplishing  compliance  with 
sections  111,  112  or  202  of  the  Act; 
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(vii)  An  explanation  of  why  the 
unavailability  of  a  mandatory  patent 
license  may  result  in  a  substantial 
lessening  of  competition  or  a  tendency 
to  create  a  monopoly  in  any  line  of 
commerce  in  any  section  of  the  United 
States; 

(viii)  A  summary  of  efforts  made  by 
the  petitioner  to  obtain  a  patent  license 
from  the  owner  of  the  patent,  including 
the  terms  and  conditions  of  any  patent- 
license  proposed  by  petitioner  to  the 
patent  owner;  and 
(ix)  The  terms,  if  any,  on  which  the 
owner  of  the  patent  has  proposed  to 
grant  the  petitioner  a  patent  license. 

(5)  Each  petition  shall  include  a 
proposed  patent  license  that  states  all  of 
the  terms  and  conditions  that  the 
petitioner  proposes  for  the  patent 
license. 

(6)  Petitions  shall  be  addressed  to  the 
Assistant  Administrator  for  Air  and 
Radiation,  Mail  Code  6101,  U.S. 
Environmental  Protection  Agency, 
Washington,  DC  20460. 

(c)  Petitions  that  do  not  include  all  of 
the  information  required  in  paragraph 
(b)  of  this  section  shall  be  returned  to 
the  petitioner.  The  petitioner  may 
supplement  the  petition  and  resubmit 
the  petition. 

(d)  If  the  Administrator,  or  the 
Administrator’s  designee,  finds  that  the 
criteria  in  §  95.3  are  not  met,  or 
otherwise  decides  to  deny  the  petition, 
a  denial  of  the  petition  shall  be  sent  to 
the  petitioner,  along  with  an 
explanation  of  the  reasons  for  the 
denial. 

(e)  If  the  Administrator,  or  the 
Administrator’s  designee,  finds  that  the 
criteria  in  §  95.3  are  met  and  decides  to 
apply  to  the  Attorney  General  for  a 
patent  license  under  section  306  of  the 
Act,  notice  of  such  application  shall  be 
given  to  the  petitioner,  along  with  a 
copy  of  the  application  sent  to  the 
Attorney  General. 

§  95.3  Findings  prior  to  application  to 
Attorney  General. 

The  Administrator,  or  the 
Administrator’s  designee,  may  apply  to 
the  Attorney  General  for  a  mandatory 
patent  license  pursuant  to  section  308  of 
the  Act  (42  U.S.C.  7608)  either  in 
response  to  a  petition  under  §  95.2  or  on 
the  Administrator’s  or  designee’s  own 
initiative,  only  after  expressly  finding 
that  each  one  of  the  following 
mandatory  criteria  is  met: 

(a)  The  application  is  for  a  patent 
license  covering  no  more  than  one 
patent; 

(b)  The  party  to  whom  the  proposed 
patent  license  is  to  be  granted  has ' 
presented  the  Administrator  or  designee 
with  evidence  that  such  party  has  made 


reasonable  efforts  to  obtain  a  patent 
license  from  the  patent  owner  with 
terms  similar  to  ^e  license  terms  to  be 
proposed  in  the  application  to  the 
Attorney  General; 

(c)  The  patent  under  which  a  patent 
license  is  sought  in  the  application  to 
the  Attorney  General  is  being  used  or  is 
intended  for  public  or  commercial  use; 

(d)  The  mandatory  patent  license  is 
necessary  for  a  party  to  comply  with  the 
requirements  of  sections  111,  112  or  202 
of  the  Act  (42  U.S.C.  7411,  7412  or 
7521); 

(e)  The  patented  technology  is  not 
otherwise  reasonably  available,  and 
there  are  no  other  reasonable 
alternatives  for  accomplishing 
compliance  with  sections  111,  112  or 
202  of  the  Act  (42  U.S.C.  7411,  7412  or 
7521);  and 

(f)  The  unavailability  of  a  mandatory 
patent  license  may  result  in  a 
substantial  lessening  of  competition  or  a 
tendency  to  create  a  monopmly  in  any 
line  of  commerce  in  any  section  of  the 
United  States. 

§  95.4  Limitations  on  mandatory  licenses. 

(a)  If  the  Administrator,  or  the 
Administrator’s  designee,  decides  to 
apply  to  the  Attorney  General  for  a 
mandatory  patent  license  in  accordance 
with  §  95.3,  the  application  shall 
include  a  proposed  patent  license  with 
the  following  limitations: 

(1)  The  scope  and  duration  of  the 
patent  license  shall  be  limited  to  that 
necessary  to  permit  the  proposed 
licensee  to  comply  with  the 
requirements  of  the  Act; 

(2)  The  patent  license  shall  be 
nonexclusive; 

(3)  The  patent  license  shall  be  non- 
assignable,  except  with  that  part  of  the 
enterprise  or  goodwill  that  enjoys  the 
license; 

(4)  The  patent  license  shall  be  for  use 
of  the  licensed  technology  in  the  United 
States  only; 

(5)  The  patent  license  shall  extend 
only  to  those  uses  necessary  to  enable 
the  licensee  to  comply  with  sections 
111,  112  or  202  of  the  Act  (42  U.S.C 
7411,  7412  or  7521); 

(6)  'The  patent  license  shall  provide 
for  termination,  subject  to  adequate 
protections  of  the  legitimate  interests  of 
the  licensed  party,  when  the 
circumstances  that  made  the 
compulsory  patent  license  necessary 
cease  to  exist  and  are  unlikely  to  recur; 
and 

(7)  The  patent  license  shall  provide 
for  adequate  remuneration  that  takes 
into  account  the  economic  value  of  the 
license. 

(b)  The  Administrator,  or  the 
Administrator’s  designee  may  decide  as 


appropriate  to  include  additional 
conditions,  terms  or  limitations  on  the 
scope  of  the  patent  license  for  which 
application  is  made  to  the  Attorney 
General. 

IFR  Doc.  94-21189  Filed  8-26-94;  8:45  am) 
BH.UNO  CODE  6560-60-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart67  • 

[Docket  No.  FEMA-7108] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (100-year)  flood 
elevations  and  proposed  base  (100-year) 
flood  elevation  modifications  for  the 
commimities  listed  below.  The  base 
(100-year)  flood  elevations  and  modified 
base  (100- year)  flood  elevations  are  the 
basis  for  the  floodplain  management 
measures  that  the  community  is 
required  either  to  adopt  or  to  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program  (NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  ea^  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
proposes  to  make  determinations  of  base 
flo(^  elevations  and  modified  base 
flood  elevations  for  each  community 
listed  below,  in  accordance  with  Section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973, 42  U.S.C.  4104,  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
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the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 


Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  proposed 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(0  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 


Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows; 

PART  67— {AMENDED! 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows; 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329:  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§67.4  [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows; 


State 

City /town/county 

Source  of  flooding 

Location 

#Depth  in  feet  above 
ground.  'Elevation  in  feet. 
(NGVD) 

Existing 

Modified 

California . 

San  Bernardino 

Mojave  River  . 

Just  upstream  of  the  Marine  Corps  Supply 

•2,031 

*2,031 

County. 

Center  Limit. 

(unincorporated 

Just  downstream  of  the  Atchison,  Topeka 

*2,106 

*2,107 

areas). 

and  Santa  Fe  Railroad. 

At  the  Union  Pacific  Railroad  Crossing . 

•2,160 

*2,158 

1 

Just  upstream  of  Lenwood  Road  . 

*2,176 

*2,180 

Lenwood  Creek  . 

At  the  Atchison,  Topeka  and  Santa  Fe 

None 

*2,234 

Railroad. 

At  Main  Street . 

*2,244 

None 

Approximately  5,800  feet  upstream  of  Main 

None 

*2,290 

Street. 

Horse  Canyon  Creek 

Just  downstream  of  Antelope  Highway . 

None 

#1 

Approximately  1 ,400  feet  north  of  the  inter- 

None 

#1 

section  of  Phelan  Road  and  Sheep 

Creek  Road. 

Sheep  Creek . 

Just  downstream  of  Antelope  Highway . 

None 

#3 

Approximately  2,000  feet  east  of  the  inter- 

None 

#2 

section  of  Smoke  Tree  Road  and  Silver 

Rock  Road. 

Just  upstream  of  the  California  Aqueduct 

None 

#1 

at  a  point  approximately  6,000  feet  east 

of  Oasis  Road. 

Maps  are  available  for  inspection  at  385  North  Arro>vhead  Avenue,  San  Bernardino  County,  California. 

Send  comments  to  The  Honorable  Harry  Mays,  County  Administrative  Officer,  San  Bernardino  County,  385  North  Arrowhead  Avenue,  San 
Bernardino  County,  California  92415. 


Colorado  . 

Boulder  (City)  Boul- 

Twomile  Canyon 

220  feet  upstream  of  Edgewood  Drive . 

*5,321 

*5,321 

der  County. 

Creek. 

80  feet  downstream  of  Kalmia  Avenue  . 

*5,508 

*5,510 

At  the  intersection  of  13th  Street  and  Haw- 

«1 

*5,427 

thorn  Avenue. 

520  feet  upstream  of  Lakebriar  Drive . 

*5,636 

*5,635 

Wortderfand  Creek  ... 

200  feet  downstream  of  26th  Street . 

*5,370 

*5,370 

1 50  feet  upstream  of  26th  Street  . 

•5,379 

*5,380 

1 

680  feet  upstream  of  26th  Street  . 

*5,389 

*5,389 
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State 

City/town/county 

Source  of  flooding 

Location 

«Dc^  in  feet  above 
grouiKJ.  ’Elevation  in  feeL 
(NQVD) 

1  Existirtg 

Modified 

Maps  are  available  for  inspection  at  the  Utiliti 
Send  comments  to  The  Honorable  Leslie  Dlh 

es  Administrative  Office,  1739  Broadway,  Suite  306,  Boulder,  Colorado, 
rgin.  Mayor,  City  of  Boulder,  1739  Broadway,  Boulder,  Colorado  80306. 

Louisiana  . 

Farmerville  (Town)  ... 

Bayou  D’Arbonne 

At  the  dowr^tream  limit  of  detailed  study  .. 

None 

*87 

Lake  Tributary  1. 

Union  F»ahsh . 

Approximately  2,700  feet  downstream  of 

Nor)e 

*97 

Sterlington  Highway. 

Approximately  1,200  feet  downstream  of 

None 

*122 

Finley  Road. 

Just  downstream  of  Water  Chapel  Road  ... 

None 

*142 

Bayou  D'Arbonr)e 

Approximately  700  feet  downstream  of 

None 

*88 

Lake  Tributary  2. 

Barron  Road. 

Approximately  800  feet  upstream  of  Barron 

None 

*100 

' 

Road. 

Maps  are  available  for  inspection  at  Town  Hall,  Town  of  Farmerville,  407  South  Main  Street,  Farmerville,  Louisiana. 

Send  comments  to  The  Honorable  Willie  Davis,  Jr.,  Mayor,  Town  of  Farmerville,  P.O.  Box  427,  Farmerville,  Louisiana  71241, 


Oklahoma  . 

Purcell  (City)  McClain 

Canadian  River  . 

Approximately  1,500  feet  downstream  of 

*1,033 

*1,033 

County. 

U.S.  Highway  77. 

Approximately  12,600  feet  upstream  of 

•1,042 

*1,044 

U.S.  Highway  77. 

Just  downstream  of  Atchison,  Topeka  and 

WA 

*1,061 

Santa  Fe  Flailroad. 

Cartadian  River 

Approximately  200  feet  north  of  the  irrter- 

N/A 

«2 

(Shallow  Flooding). 

section  of  Atchison,  Topeka  and  Santa 

Fe  Railroad  aixf  Ninth  Avenue  Extended. 

Car^adian  Rh/er 

Just  upstream  of  Atchison,  Topeka  and 

*1,049 

*1,057 

Overflow. 

Santa  Fe  Railroad  Relief  Bridge. 

Walnut  Creek  . 

Approximately  3,400  feet  downstream  of 

*1,030 

*1,034 

U.S.  Highway  77. 

Just  downstream  of  U.S.  Highway  77 . 

*1,036 

*1,038 

Approximately  400  feet  upstream  of  Inter- 

*1,040 

*1,048 

state  Highway  35. 

Approximately  300  feet  dowr^tream  of 

*1,043 

*1,049 

^nset  Drive  Extended. 

Approximately  4,850  feet  upstream  of 

N/A 

*1,050 

Interstate  Highway  35. 

Maps  are  available  for  inspection  at  City  Hall,  City  of  Purcell,  230  West  Main  Street,  Purcell,  Oklahoma. 

Send  comments  to  The  Honorable  Francis  E.  Anderson,  Mayor,  City  of  Purcell,  P.O.  Box  71,  Purcell,  Oklahoma  73080. 


Washington . 

Cowlitz  County  (Un- 

Toutle  River . . 

Approximately  16,600  feet  upstream  of  the 

*88 

*88 

incorporated 

conflueixe  with  the  Cowlitz  River. 

. 

Areas). 

Approximately  25,000  feet  upstream  of  the 

None 

*116 

confluence  with  the  Cowlitz  River. 

Just  upstream  of  Tower  Road . 

None 

*137 

L 

Approximately  34,800  feet  upstream  of  the 

None 

*146 

! 

confluence  with  the  Cowlitz  River. 

Maps  are  available  for  inspection  at  Cowlitz  County,  Department  of  Building  arxi  Planning,  207  Fourth  Avenue  North,  Kelso,  WasNngton. 
Send  comments  to  The  Honorable  Van  A.  Youngquist,  Chairperson,  Cowlitz  County  Board  of  Commissioners,  Administration  Building,  207 
Fourth  Avenue  North,  Kelso,  Washington  98626. 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  “Flood  Insurance”). 

Dated;  August  22, 1994. 

RidiardT.  Moore, 

Associate  Director  for  Mitigation. 

[FR  Doc.  94-21240  Filed  8-26-04;  8:45  am] 
BILUNG  CODE  67ia-0S-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Parte  31, 71, 91, 167, 176,  and 
169 

[CGO  87-031] 

RtN  2115-AC68 

Posting  Requirements  on  Inspected 
Vessels  (CGD  87-031) 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  termination. 

SUMMARY:  This  rulemaking  proiect  was 
initiated  to  reduce  requirements  for 
posting  of  nonessential  operational  data 
imposed  by  Coast  Guard  regulations 
under  various  laws  and  international 
agreements.  As  a  result  of  comments 
received  on  an  Advance  Nc^ce  of 
Proposed  Rulemaking  (ANPRM),  the 
Coast  Guard  initiated  and  completed  a 
separate  rulemaking  under  docket 
number  CGD  87-031a.  Additionally, 
posting  requirements  have  been 
addressed  in  a  number  of  other  Coast 
Guard  rulemaking  projects.  Therefore, 
the  Coast  Guard  is  terminating  further 
rulemaking  under  docket  number  87- 
031. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Allen  W.  Penn,  Merchant  Vessel 
Inspection  and  Documentation  Division, 
U.S.  Coast  Guard  Headquarters,  (202) 
267-1181. 

SUPPLEMENTARY  INFORMATION:  On  August 
24, 1987  [52  FR  31786),  the  Coast  Guard 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  entitled 
Paperwork  Reduction  Act  of  1980.  In 
that  ANPRM,  the  Coast  Guard  solicited 
comments  from  vessel  owners  and 
operators  concerning  unnecessary 
requirements  for  posting  of  information 
on  vessels.  As  a  result  of  the  comments 
received,  the  Coast  Guard  initiated  a 
separate  rulemaking  under  docket 
number  87-031a  (RIN  2115-AC91)  to 
remove  the  requirements  in  46  CFR 
Parts  35,  78,  97, 108, 167,  and  196  that 
merchant  vessels  post  a  copy  of  Form 
CG-811,  Lifesaving  Signals  and 
Breeches  Buoy  Instructions.  The  final 
rule  was  published  for  that  project  on 
July  22.  1988  |53  FR  27686). 
Additionally,  posting  requirements  have 
been  addressed  in  a  number  of  separate 


rulemakings  involving  oil  pollution, 
vessel  inspection,  and  other  areas. 
Therefore,  this  rulemaking  is  no  longer 
necessary,  and  the  Coast  Guard  is 
terminating  further  rulemaking  imder 
docket  number  87-031. 

Dated:  August  19, 1994. 
f.CCard, 

Chief,  Office  of  Marine  Safety,  Security  and 

Environmental  Protection. 

iFRDoc.  94-21141  Filed  8-26-94;  8:45  am] 
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46  CFR  Subchapter  D 

[CGD  93-031] 

Certification  Standards  for  Oil  Spill 
Response  Vessels 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Coast  Guard  is 
scheduling  a  public  meeting  to  discuss 
inspection  and  certification  standards 
for  oil  spill  response  vessels  (OSRVs)  of 
less  than  500  gross  tons.  The  purpose  of 
this  meeting  is  to  consider  proposals  for 
inspection  and  certification  standards 
for  OSRVs  that  will  provide  adequate 
protecticm  for  the  crew  and  other 
personnel  from  the  shipboard  hazards  of 
oil  spill  removal,  as  well  as  fire  and 
explosion  risks  associated  with 
handling  combustible  and  flammable 
liquids.  The  requirements  of  subchapter 
D  of  title  46  of  the  dkxle  of  Federal 
Register  (Tank  Vessels)  are  considered 
to  be  too  stringent  for  diese  vessels. 
There  is  also  concern  that  application  of 
these  standards  would  discourage  the 
availability  of  vessels  for  spill  response. 
DATES:  A  public  meeting  will  be  held 
from  9  a.m.  to  3  p.m.,  October  5, 1994. 
Written  comments  must  be  received  on 
or  before  November  4, 1994. 

ADDRESSES:  The  public  meeting  will  be 
held  in  room  2415,  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
Washington,  DC  20593-0001. 

Comments  may  be  mailed  to  the 
Executive  Secretary,  Marine  Safety 
Council,  Commandant  (&-LRA),  U.S. 
Coast  Guard,  2100  Second  Street,  SW.^ 
Washington.  DC  20593-0001. 

Comments  concerning  this  public 
meeting  must  be  received  on  or  before 
November  4, 1994.  Comments  may  be 
mailed  to  the  Executive  Secretary, 
Marine  Safety  Council  {O-LRA/3406) 
(CGD  93-031),  U.S.  Coast  Guard 
Headquarters.  2100  Second  Street,  SW., 
Washington,  DC  20593-0001  or  may  be 
delivered  to  room  3406  at  the  above 
address  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 


holidays.  The  telephone  number  is  (202) 
267-1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  concerning  this  public 
meeting  will  become  part  of  this  docket 
(CGD  93-031)  and  will  be  available  for 
inspection  or  copying  in  room  3406, 

U.S.  Coast  Guard  He^quarters. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Randall  N.  Crenwelge,  Project 
Manager,  Oil  Pollution  Act  (OPA  90) 
Staff,  (G-MS-A),  (202)  267-6740.  This 
number  is  equipped  to  record  messages 
open  a  24-hour  basis.  Anyone  wishing 
to  make  a  presentation  is  requested  to 
call  this  number  and  give  the  following 
information:  docket  number  (CGD  93- 
031);  name;  company  or  organizational 
affiliation  (if  any);  and  the  estimated 
amount  of  time  needed  for  the 
comment. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  notice  are  Randall 
Crenwelge,  Project  Manager,  and  Mary- 
Jo  Cooney,  Project  Counsel,  OPA  90 
Staff,  (G-MS-A). 

Background  and  Discussion 

At  present,  46  CFR  subchapter  D 
contains  design  and  inspection 
requirements  for  any  vessel  which  is 
constructed  or  adapted  to  carry  oil  in 
bulk  as  cargo.  This  includes  oil  spill 
response  vessels  (OSRVs).  In  addition, 
section  311(j)  of  the  Federal  Water 
Pollution  Control  Act  (FWPCA)  (33 
U.S.C.  1321(j)),  as  amended  by  section 
4202(aK6)  of  the  Oil  Pollution  Act  of 
1990  (OPA  90)  (Pub.  L.  101-380), 
mandates  periodic  inspection  of  major 
equipment,  including  vessels,  used  for 
oil  spill  containment  and  removal. 

G-MVI  Policy  Letter  No.  03-92,  a 
oopy  of  which  is  included  in  this 
docket,  establishes  guidance  which  is 
considered  more  appropriate  for  OSRVs 
under  500  gross  tons  (GT).  The  Coast 
Guard  is  considering  issuing  regulations 
to  adopt  the  G-MVI  Policy  Letter  tw 
similar  criteria.  This  policy  letter, 
issued  in  March  1992,  was  developed  in 
response  to  a  number  of  comments  on 
an  initial  policy  letter  issued  in 
February  1991.  At  present,  any  OSRV 
which  complies  with  Policy  Letter  No. 
03-92  is  issued  a  Certificate  of 
Inspection  (COI). 

The  Coast  Guard  believes  that  the 
current  policy  letter  provides  adequate 
guidance  for  the  safety  of  vessels 
engaged  in  oil  spill  removal,  without 
imposing  the  full  requirements  of 
subchapter  D.  The  policy  letter  is 
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intended  to  provide  interim  guidance 
until  a  rulemaking  can  be  completed. 

The  public  is  invited  to  comment  on 
the  adequacy  and  the  economic 
feasibility  of  safety  measures  in  the 
current  G-MVI  policy  letter  and  to  offer 
alternative  recommendations. 
Additionally,  the  Coast  Guard  is 
specifically  interested  in  comments  on 
the  following  issues. 

1.  The  Coast  Guard  has  identified  the 
risks  of  fire  and  explosion  as  the 
principle  safety  concerns  for  developing 
inspection  standards  for  OSRVs.  What 
other  risks  should  be  considered  when 
developing  OSRV  standards? 

2.  Would  it  be  appropriate  for  the 
Coast  Guard  to  define  and  categorize 
OSRVs  as  a  unique  vessel  type,  possibly 
under  a  new  subpart  in  the  tank  vessel 
regulations  contained  in  46  CFR 
subchapter  D? 

3.  The  Coast  Guard  has  develoj>ed 
policies  that  require  small  skimming 
vessels  and  barges  less  than  15  Gross 
Tons  (GT)  to  be  subject  to  examination 
rather  than  inspection  for  certification 
(even  if  they  carry  oil  in  bulk).  Vessels 
over  15  GT  that  are  cable  of  retaining  oil 
in  bulk  are  currently  inspected  for 
certification.  What  would  be  an 
appropriate  inspection  threshold  for 
OSRVs? 

4.  What  are  the  appropriate 
construction,  equipment,  stability, 
manning,  and  operating  requirements 
for  OSRVs  recovering  discharged 
product  with  a  varying  flash  point 
(grade  of  recovered  oil)? 

5.  Craft  of  opportunity  are  considered 
to  be  essential  by  many  response 
organizations.  The  Coast  Guard  has 
maintained  that  these  vessels  should  not 
be  used  in  the  same  role  as  inspected 
vessels  unless  they  are  properly 
certified.  What  are  the  appropriate  uses 
of  craft  of  opportunity  during  a  spill 
response  and  what  standards  should 
apply  to  them? 

6.  Numerous  requests  to  substitute 
portable  piping  (hose)  and  over-the-top 
discharge  procedures  for  fixed  transfer 
systems  have  been  submitted  to  tbe 
Coast  Guard.  What  are  the  appropriate 
safety  requirements  for  transferring 
recovered  oil  to  other  vessels  or 
facilities  using  portable  piping  and  over- 
the-top  procedures?  What  specific 
considerations  should  the  Coast  Guard 
have  for  transfers  in  hazardous  locations 
as  defined  in  46  CFR  111.105? 

7.  Non-dedicated  OSRVs  must  meet 
the  double  hull  provisions  for  tank 
vessels  contained  in  OPA  90.  Although 
a  dedicated  OSRV  and  a  non-dedicated 
OSRV  perform  the  same  functions  when 
operating  in  oil  spill  response  service, 
an  OSRV  that  is  used  in  any  other 
service  (passenger,  freight,  tank  vessel) 


must  have  a  double  hull  for  those 
sections  of  the  ship  that  have  tanks 
containing  recovered  oil.  What  are 
appropriate  construction  and  inspection 
requirements  for  non-dedicated  OSRVs? 

8.  How  should  the  provisions  of  the 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships, 

1973  and  the  Protocol  of  1978 
(MARPOL):  and  the  pollution 
prevention  requirements  of  33  CFR 
subchapter  O  be  applied  to  OSRVs? 

9.  Is  it  appropriate  to  incorporate  the 
ABS  Guide  for  Building  and  Classing 
Oil  Recovery  Vessels  or  other 
classification  society  rules  or  guidance 
into  this  rule? 

Dated:  August  22, 1994. 

).F.  McGowan, 

Acting  Chief,  Office  of  Marine  Safety,  Security 
and  Environmental  Protection. 

[FR  Doc.  94-21146  Filed  8-26-94;  8:45  am] 
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National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  580 

[Docket  No.  92-20;  Notice  4] 

Petition  for  Approval  of  Alternate 
Odometer  Disclosure  Requirements 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 

ACTION:  Notice  of  preliminary 
determination. 

SUMMARY:  NHTSA ’s  regulation 
concerning  odometer  disclosure  sets 
forth  procedures  by  which  a  State  may 
petition  for  approval  of  alternate 
disclosure  requirements  to  those 
otherwise  required  by  the  regulation.  In 
accordance  with  these  procedures,  the 
State  of  Florida  has  submitted  a  petition 
for  approval  of  alternate  disclosure 
requirements  allowing  the  State  not  to 
require  the  disclosure  of  the  addresses 
of  motor  vehicle  dealer  transferors  and 
transferees.  NHTSA  believes  that  an 
odometer  disclosure  statement  that  does 
not  include  these  addresses  threatens 
the  integrity  of  the  current  system,  and 
that  Florida’s  proposed  alternative  does 
not  properly  accommodate  the  purposes 
which  these  addresses  serve. 
Accordingly,  NHTSA  preliminarily 
denies  Florida’s  petition  for  approval  of 
the  proposed  alternate  disclosure 
requirements. 

DATES:  Comments  concerning  this 
preliminary  denial  are  due  no  later  than 
September  28, 1994. 

ADDRESSES:  Written  comments  should 
refer  to  the  docket  number  of  this  notice 


and  should  be  submitted  to:  Docket 
Section,  Room  5109,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW.,  Washington,  D.C. 
20590.  (Docket  hours  are  9:30  a.m.  to 
4:00  p.m.) 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Donaldson,  Office  of  the  Chief  Counsel, 
Room  5219,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington,  D.C.  20590, 

(202)  366-1834. 

SUPPLEMENTARY  INFORMATION: 

Background 

To  address  the  problem  of  odometer 
fraud,  49  U.S.C.  chapter  327  (previously 
15  U.S.C.  1981  et  seq.)  (the  Act) 
provides  that  each  person  transferring 
ownership  of  a  motor  vehicle  must 
disclose  the  mileage  on  the  vehicle’s 
title.  The  Act  requires  the  States  to 
conform  their  procedures  to  enable  the 
titles  they  issue  to  be  used  for  odometer 
disclosure.  Section  32705(d)  of  the  Act 
directs  NHTSA  to  approve  alternate 
methods  of  odometer  disclosure 
submitted  by  a  State,  provided  that 
those  methods  are  consistent  with  the 
purposes  of  the  disclosure  required  by 
the  Act. 

NHTSA’s  implementing  regulation,  49 
CFR  part  580,  identifies  specific 
elements  to  be  included  in  the  odometer 
disclosure  statement  (49  CFR  580.5  and 
580.7).  The  elements  of  central 
importance  to  the  instant  petition  are 
the  name  and  current  address  of  both 
the  transferor  and  the  transferee.  The 
regulation  also  sets  forth  procedures  a 
petitioning  State  must  follow  to  seek 
approval  of  alternate  requirements  to 
those  otherwise  required  of  the  State  (49 
CFR  580.11).  In  accordance  with  this 
latter  provision,  the  State  of  Florida  has 
submitted  a  petition  for  approval  of 
alternate  disclosure  requirements. 

Basis  for  the  Petition 

Florida  seeks  approval  for  alternative 
procedures  to  those  contained  in  49 
U.S.C.  32705(b)  (previously  15  U.S.C. 
1988(d))  and  49  CFR  580.5  (c)(3)  and 
(c)(4).  (The  petition  identifies 
paragraphs  (c)(2)  and  (c)(3)  of  the 
regulation,  but  it  is  clear  from  its 
context  that  paragraphs  (c)(3)  and  (c)(4) 
were  intended.)  These  provisions 
require  odometer  disclosure  statements 
to  be  made  on  a  title  produced  by  means 
of  a  secure  printing  process  and  to 
include  the  name  and  current  address  of 
the  transferor  and  transferee. 

Florida  currently  uses  two  motor 
vehicle  title  forms,  copies  of  which  were 
submitted  with  the  petition.  In  all 
aspects  of  relevance  here,  the  forms  are 
identical.  Both  forms  contain  one  block 
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for  transfer  of  title  by  seller  on  the  front 
and  three  blocks  for  dealer  reassignment 
and  one  block  for  application  fcM*  title  on 
the  back.  Florida  states  that  the  transfer 
of  title  and  the  dealer  reassignment 
blocks  appear  as  prescribed  by  49  OR 
586.5,  except  that  they  do  not  contain  a 
space  for  the  address  of  the  transferor 
and  transferee.  Notwithstanding  the 
absence  of  address  spaces  in  these 
locati(Mis.  Florida  asserts  that  its  btles 
comply  with  the  Federal  requirements 
in  all  cases  except  those  involving 
reassignment  by  a  licensed  motor 
vehicle  dealer. 

Florida  explains  that  State  law 
(Florida  Statutes,  Chapter  319) 
precludes  the  assignment  of  a  motor 
vehicle  title  by  anyone  other  than  the 
person  in  whose  name  the  title  was 
issued,  unless  the  person  is  a  dealer. 
Consequently,  in  a  sale  between  non- 
dealers,  Florida  points  out  that  the 
required  addresses  will  be  available 
because  the  transferor’s  address  appears 
on  the  front  of  the  title  and  the 
transferee’s  address  will  eventually 
appear  in  the  block  for  ’’Application  for 
Title  by  Purchaser,”  Citing  NHTSA’s 
detennination  t53  FR'No.  151  at  29470, 
Aug.  5, 1986)  that  information  located 
elsewhere  on  the  title  need  not  be 
repeated  in  the  disclosure  statement, 
Florida  argues  that  its  titles  comply  with 
Federd  requiremeiUs  related  to  transfers 
between  non-dealers. 

The  alternate  {uocedures  for  which 
Florida  seeks  approval  apply  to  transfers 
by  or  between  licensed  driers.  Florida 
acknowledges  that  its  titles  do  not  make 
accommodation  for  the  address  of  a 
dealer.  Instead,  the  dealer  is  required  to 
include  its  license  number  in  the 
reassignment  block  appearing  on  the 
back  of  the  title,  when  effecting  a 
subsequent  transfer.  AcctH'ding  to 
Florida,  the  Department  nf  Hi^way 
Safety  and  Motor  Vehicles  (DHS) 
maintains  records  of  all  licensed  dealers 
in  the  State,  indexed  by  both  license 
number  and  name,  fr-om  which  current 
address  information  is  freely  available 
upon  request.  Florida  asserts  that  this 
system  is  superior  to  the  requirement  of 
NHTSA’s  regulation,  because  the  State 
records  contain  the  latest  available 
address  information,  and  because 
consumers  can  be  informed  by  the  DHS 
of  avenues  of  relief  through  the  State’s 
ocmsumer  complaint  process  and  its 
$25,000  dealer  license  bond. 
Accordingly,  Florida  concludes  that  the 
odometer  disclosure  procedures  it 
imposes  on  dealers  are  fully  consistent 
with  the  purposes  behind  the  Federal 
odometer  disclosure  requirements,  and 
that  its  petition  should  therefore  be 
granted. 


Preliminary  Deteranmatioa 

With  respect  to  motor  vehicle 
transfers  in  which  no  party  is  a  dealer, 
NHTSA  agrees  that  the  odometer 
disclosure  procedures  imposed  by 
Florida  comply  with  Federal  odometer 
disclosure  requirements.  While  it  is 
preferable,  from  the  standpoint  of 
clarity,  for  the  purchaser’s  address  to 
appear  in  the  transfOT  block  on  the  front 
of  the  title,  we  nevertheless  conclude 
that  Florida’s  procedure  adequately 
accommodates  all  statutory  and 
regulatory  requirements  covering  these 
non-dealer  transactions. 

hHTTSA  does  not  agree,  however,  that 
the  procedures  Florida  imposes  on 
transactions  in  whidi  at  least  one  party 
is  a  dealer  are  consistent  widi  the 
purposes  of  the  Federal  reqiiirements. 
Even  assuming  that  consumers  are 
afforded  unhindered  access  to  in-state 
dealer  address  information  maintained 
by  the  DHS  pursuant  to  its  licensing 
authority,  this  system  fails  to  recognize 
the  interstate  nature  of  motor  vehicle 
transfers.  Should  a  dealer  from  another 
State  be  involved  in  the  chain  of  transfer 
on  a  Florida  title,  the  DHS  would  be 
unable  to  provide  the  req\tired  address 
information.  Moreover,  without  any 
identifying  infonnatkm  beyond  a 
license  number  horn  an  unknown  State, 
it  would  he  extremely  diffrcult  to 
determine  the  location  of  an  out-of-state 
dealer. 

NHTSA  believes  diat  Florida’s 
proposed  procedures  would  hinder 
enforcement  efforts,  which  rely  on 
readily  available  address  mformation  for 
all  transferors  and  transferees  in  order  to 
trace  the  sales  histories  of  motor 
vehicles.  It  is  also  worth  noting  that  title 
blocks  lacking  a  common  mformation 
element  accepted  by  most  States  as  the 
norm  for  compliance  with  odometer 
disclosure  requirements  are  more  likely 
to  be  questioned  or  rejected  in  interstate 
transactions.  NHT’SA  is  aware  of  several 
such  occurrences,  and  is  mindful  of 
their  negative  impacts  on  interstate  title 
transfers.  Accordingly,  the  agency 
concludes  that  Florida’s  approach  is 
inconsistent  with  the  purposes  of  the 
odometer  disclosure  laws,  and  it 
preliminarily  denies  Florida’s  petition. 

Written  Comments 

Interested  persons  are  invited  to 
comment  on  this  notice.  It  is  requested 
that  ten  copies  be  submitted. 

All  comments  must  be  limited  to  15 
pages  in  length.  This  limitation  is 
intended  to  encourage  commenters  to 
detail  their  primary  arguments  in  a 
concise  fashion.  Necessary  attachirierrts 
may  be  appended  without  regard  to  the 
15-page  limit.  (49  CFR  553.21.) 


Written  comments  to  the  public 
docket  must  be  received  by  September 
28, 1994,  All  comments  received  before 
the  close  of  business  on  the  comment 
closing  date  will  be  considered  and  will 
be  available  for  examination  in  the 
docket  at  the  above  address  before  and 
after  that  date.  To  the  extent  possible, 
comments  received  after  the  comment 
closing  date  will  also  be  considered. 
However,  action  on  the  petition  may 
proceed  at  any  time  after  that  date. 
Following  the  close  of  the  comment 
period,  NHTSA  will  publish  a  final 
determination  on  the  petition 
responding  to  the  comments.  NHTSA 
will  continue  to  file  relevant  material  in 
the  docket  as  it  becomes  available  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 
Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  should 
enclose,  in  the  envelope  with  their 
comments,  a  self-addressed,  stamped 
postcard.  Upon  receiving  the  comments, 
the  dodtet  supervisor  wfll  return  the 
postcard  by  mail. 

Copies  df  all  comments  will  be  placed 
in  Docket  92-20,  Notice  4  of  the  NHTSA 
Docket  Section  in  Room  5109,  Nassrf 
Building,  400  7th  Street,  SW., 
Washington,  D.C.  20590. 

Issued  on:  August  24, 1994. 

John  Womack, 

Acting  Chief  Counsel. 

(FR  Doc.  94-21250 Filed  8-26-64;  8;45am1 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  638 
p.D.  082394A] 

Coral  and  Coral  Reefs  of  dte  Gulf  of 
Mexico  and  South  Atlantic 

AGENCY:  National  Marine  Fisheries 
Service  04MFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  availability  of  an 
amendment  to  a  fishery  management 
plan;  request  for  comments. 

SUtMNARY:  NMFS  announces  that  the 
Gulf  of  Mexico  and  South  Atlantic 
Fishery  Management  Councils  have 
submitted  Amendment  2  to  the  Fishery 
Management  Plan  for  Coral  and  Coral 
Reefs  of  the  Gulf  of  Mexico  and  South 
Atlantic  for  review  by  the  Secretary  of 
Commerce  (Secretary).  Written 
comments  are  requested  from  the 
pifolic. 
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DATES:  Written  comments  must  be 
received  on  or  before  October  21, 1994. 
ADDRESSES:  Comments  must  be  mailed 
to  the  Southeast  Regional  Office,  NMFS, 
9721  Executive  Center  Drive,  St. 
Petersburg,  FL  33702. 

Requests  for  copies  of  Amendment  2 
and  supporting  documents  should  be 
sent  to  the  Gulf  of  Mexico  Fishery 
Management  Council,  5401  W.  Kennedy 
Boulevard,  Suite  331,  Tampa,  FL 
33609-2486,  FAX  813-225-7015,  or  to 
the  South  Atlantic  Fishery  Management 
Council,  1  Southpark  Circle,  Suite  306, 
Charleston,  SC  29407^699,  FAX  803- 
769-4520. 

FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  Cranmore,  813-570-5305. 
SUPPLEMENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act) 


requires  that  a  council-prepared 
amendment  to  a  fishery  management 
plan  be  submitted  to  the  Secretary  for 
review  and  approval,  disapproval,  or 
partial  disapproval.  The  Magnuson  Act 
also  requires  that  the  Secretary,  upon 
receiving  an  amendment,  immediately 
publish  a  notice  that  the  amendment  is 
available  for  public  review  and 
comment.  The  Secretary  will  consider 
public  comment  in  determining 
approvability  of  the  amendment. 

Amendment  2  would  prohibit  the 
taking  of  wild  live  rock  in  the  exclusive 
economic  zone  (EEZ)  off  the  South 
Atlantic  states  (South  Atlantic)  from  the 
North  Carolina/Virginia  boundary  to  the 
Dade/Broward  County  line  in  Florida 
and  in  the  EEZ  of  the  Gulf  of  Mexico 
(Gulf),  except  off  Florida  north  of 
Monroe  County:  phaseout  wild  live  rock 
harvests  in  the  South  Atlantic  EEZ 


south  of  the  Dade/Broward  County  line 
by  1996;  phaseout  wild  live  rock 
harvests  in  the  Gulf  EEZ  off  Florida 
north  of  Monroe  County  by  1997; 
establish  restrictions  on  live  rock 
harvesting  and  possession  and  require 
permits  and  reporting  during  the 
phaseout  periods;  and  allow  and 
facilitate  live  rock  aquaculture. 

Proposed  regulations  to  implement 
Amendment  2  are  scheduled  for 
publication  within  15  days. 

Authority:  16  U.S.C  1801  et  seq. 

Dated:  August  23, 1994. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 

IFR  Doc  94-21277  Filed  8-24-94;  2:58  pml 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research  Service 

Joint  Council  on  Food  and  Agricultural 
Sciences;  Notice  of  Meeting 

According  to  the  Federal  Advisory 
Committee  Act  of  October  6, 1972  (Pub. 
L.  92-463,  86  Stat.  770-776),  as 
amended,  the  Office  of  Grants  and 
Program  Systems,  Cooperative  State 
Research  ^rvice,  announces  the 
following  meeting: 

Name:  Joint  Council  on  Food  and 
Agricultxiral  Sciences. 

Date:  September  19-20, 1994. 

Time:  September  19 — 8:00  p.m.-5:00  p.m.; 
September  20 — 8:00  a.m.-5:00  p.m. 

Place:  The  Latham  Hotel,  3000  M  Street, 
NVV.,  Washington,  DC 

Type  of  Meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting  as 
time  and  space  permit. 

Comments:  The  public  may  file  written 
comments  before  or  after  the  meeting  with 
the  contact  person  named  below. 

Purpose:  To  review  issues  pertinent  to  the 
Joint  Council  and  the  1995  Farm  Bill,  brief 
members  on  CSRS-ES  reorganization,  and 
determine  the  Joint  Council  report 
methodology  for  writing  Priorities  and 
Accomplishments  of  the  Science  and 
Education  System. 

Contact  Person  for  Agenda  and  More 
Information:  Ms.  Marshall  Tarkington, 
Executive  Director,  Science  and  Education 
Advisory  Committees,  Room  316-A, 
Administration  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250; 
Telephone (202)  720-3684. 

Done  in  Washington,  DC.,  this  17th  day  of 
August  1994. 

William  D.  Carlson, 

Associate  Administrator. 

IFR  Doc.  94-21192  Filed  8-26-94;  8:45  am) 
BILUNQ  CODE  3410-Z2-M 


Federal  Crop  Insurance  Coiporation 

Announcement  of  the  Federal  Crop 
Insurance  Corporation’s  Pending 
Evaluation  of  County  Potato  Insurance 
Programs 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  herewith  announces 
intent  to  evaluation  its  potato  program. 
Additionally,  this  announcement 
solicits  public  comments  and 
suggestions  for  improvement  and 
increased  participation  in  FCIC’s  potato 
program. 

DATES:  Submit  written  comments  and 
suggestions  by  October  28, 1994  to 
assure  consideration. 

ADDRESSES:  Evaluation  Division, 

Federal  Crop  Insurance  Corporation, 

P.O.  Box  419293,  Kansas  City,  MO 
64141. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vondie  W.  O’Connor,  Jr.,  Acting 
Director,  telephone  (816)  926-6343. 
(Address  is  listed  above.). 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Crop  Insurance  Corporation 
conducts  continuing  evaluations  of  its 
insurance  programs.  Crop  evaluations 
provide  valuable  insight  into  how  well 
programs  are  operating,  the  extent  to 
which  they  are  serving  the  customer,  the 
quality  of  the  customer  service 
provided,  the  program’s  strengths, 
weaknesses,  and  cost  effectiveness. 
Evaluations  provide  information 
necessary  for  FCIC  to  work  toward  the 
continued  improvement  of  its  crop 
insurance  programs. 

The  Omnibus  Budget  Reconciliation 
Act  of  1993  directed  that  FCIC  take 
necessary  actions  to  improve  the 
actuarial  soundness  of  multiple  peril 
crop  insurance  and  to  achieve,  on  and 
after  October  1, 1995,  a  projected  loss 
ratio  not  to  exceed  1.10.  Therefore,  crop 
programs  experiencing  high  loss  ratios 
and  high  net  losses  are  priority 
programs  for  FCIC  to  evaluate.  For  crop 
years  1989-1993,  FCIC’s  potato  program 
experienced  a  loss  ratio  of  2.00  and  a 
net  loss  (premium  less  indemnity)  of 
approximately  $57,000,000. 

The  evaluation  will  include  a  review 
of  actuarial  and  underwriting 
performance;  accuracy  of  existing 
program  dates  (sales  closing,  find 


planting,  acreage  reporting,  and  contract 
cancellation);  effect  of  unit  division  and 
related  rate  impacts;  determination  of 
insurance  coverage,  an  analysis  of  cause 
of  loss,  frequency  and  severity  of  losses 
and  other  pertinent  program  factors.  In 
addition,  loss  adjustment  procedure  and 
training  will  be  evaluated. 

Done  in  Washington,  DC  on  August  15, 
1994. 

Kenneth  D.  Ackerman, 

Manager,  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  94-21248  Filed  8-26-94;  8:45  am] 
BILUNQ  CODE  341<M>&-M 


Food  and  Nutrition  Service 

Food  Stamp  Program;  Food  Stamp 
Recipient  Claims  Collection;  Test  of 
Federal  Salary  Offset  Procedures 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  General  Notice. 

SUMMARY:  The  Department  hereby  gives 
notice  that  it  intends  to  test  Federal 
salary  offset  (salary  offset)  procedures  as 
a  means  of  collecti  ng  debts  which 
Federal  and  U.S.  Postal  Service  (USPS) 
employees  owe  the  Department  for 
overissued  food  stamp  benefits.  This 
General  Notice  describes  the  types  of 
debts  to  be  collected  and  the  salary 
offset  procedures,  including  the  method 
by  which  Federal  and  USPS  employees 
who  owe  food  stamp  recipient  claims 
will  be  identified,  and  how  they  will  be 
notified  about  the  collection  action  and 
about  their  rights  and  responsibilities 
witli  respect  to  that  action. 

DATES:  This  notice  will  be  effective 
September  28, 1994.  Comments  will  be 
accepted  until  November  28, 1994. 
Implementation  ^egin 

September  28, 1994. 

ADDRESSES:  Comments  should  be 
addressed  to  James  I.  Porter,  Supervisor, 
Issuance  and  Accountabihty  Section, 
State  Administration  Branch,  Program 
Accoimtability  Division,  Food  Stamp 
Program,  3101  Park  Center  Drive,  Room 
905,  Alexandria,  Virginia  22302. 
Comments  can  be  reviewed  at  that 
address  diiring  normal  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  I.  Porter,  Supervisor,  Issuance  and 
Accoimtability  Section,  State 
Administration  Branch,  Program 
Accountability  Division,  Food  Stamp 
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Program,  3101  Park  Center  Drive,  Room 
905,  Alexandria,  Virginia  22302, 
telephone  (703)  305-2385. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  General  Notice  is  issued  in 
conformance  with  Executive  Order 
12886. 

Executive  Order  12372 

The  FSP  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.551.  For  the  reasons  set  forth  in  the 
final  rule  and  related  notice  to  7  CFR 
3015,  Subpart  V  (48  FR  29115),  this 
Program  is  excluded  from  the  scope  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Regulatory  Flexibility  Act 

This  action  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  96-354,  94  Stat.  1164,  September  19, 
1980).  William  E.  Ludwig, 

Administrator  of  the  Food  and  Nutrition 
Service,  has  certified  that  this  notice 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  notice  will  affect  the  State 
and  local  agencies  which  administer  the 
Food  Stamp  Program  and  individuals 
who  have  received  excess  food  stamp 
benefits. 

Paperwork  Reduction  Act 

This  notice  does  not  contain  reporting 
or  recordkeeping  requirements  subject 
to  approval  by  the  C^ce  of 
Management  and  Budget  imder  the 
Paperwork  Reduction  Act  of  1980. 

Background 
1.  General 

a.  The  need  for  salary  offset 
procedures  for  the  FSP.  Individuals 
currently  owe  the  Department  about 
$800  million  for  food  stamp  benefits 
which  they  have  received  in  excess  of 
the  amounts  to  which  they  were 
entitled.  A  sub$^ual  portion  of  the 
$800  million  is  not  being  repaid.  The 
Department  is  concerned  about  this 
situation  and  is  augmenting  its  policies 
and  procedures  to  improve  collections 
of  this  debt. 

A  major  initiative  in  this  effort  is  the 
Federal  income  tax  refund  offset 
program  (FTROP).  Through  FTROP  the 
Department  is  collecting  debts  for 
overissued  food  stamp  benefits 
(recipient  claims)  firom  individual 
debtors’  Federal  income  tax  refunds.  In 
brief,  FTROP  operates  by  matching 
information  about  recipient  claims 
against  Internal  Revenue  Service  (IRS) 


data  on  taxpayers,  and  before  any 
refund  otherwise  payable  is  made,  by 
deducting  the  recipient  claim  from  the 
refund.  Only  those  recipient  claims  due 
to  inadvertent  household  errors  (IHE’s) 
and  intentional  Program  violations 
(IPV’s)  are  collected  through  FTROP, 
and  those  types  of  claims  are  collected 
only  when  fiable  individuals  are  not 
participating  in  the  FSP.  Recipient 
claims  due  to  errors  by  State  agencies 
are  not  collected  through  FTROP.  The 
FTROP  procedures  are  contained  in  a 
General  Notice  published  August  20, 

1991  at  56  FR  41325. 

The  IRS  requires  that  Federal  agencies 
participating  in  FTROP  use  all 
reasonable  collection  efforts  before 
referring  a  debt  for  collection  from 
Federal  income  tax  refunds.  The  IRS 
views  salary  offset  as  such  an  effort  and 
therefore  requires  participation  in  salary 
offset  or  at  a  minimum,  deletion  of 
claims  which  are  eligible  for  salary 
offset  firom  lists  of  claims  submitted  to 
the  IRS  for  collection  through  FTROP. 
(See  26  CFR  301.6402-6(b)(l)(iii)  and 
(c)(2)  of  the  IRS  regulations.)  As  under 
FTROP,  the  salary  offset  procedures  for 
the  FSP  will  be  used  for  IHE  and  IPV 
claims  only  and  only  when  the 
individuals  liable  for  the  claims  are  not 
currently  participating  in  the  FSP. 

b.  Authorities  for  Smary  Offset.  The 
Debt  Collection  Act  of  1982,  (Public 
Law  97-365),  amended  5  U.S.C  5514  to 
authorize  Federal  agencies  to  offset  the 
salaries  of  Federal  employees  who  are 
delinquent  on  debts  owed  to  the  Federal 
government.  The  Office  of  Personnel 
Management  (OPM)  implemented  5 
U.S.C  5514  by  promulgating  regulations 
at  5  CFR  550.1101-1108  (Collection  by 
Offset  fi-om  Indebted  Government 
Employees).  Pursuant  to  5  U.S.C 
5514(b)(1),  the  Department  promulgated 
regulations  at  7  CFR  3.51  through  3.68 
implementing  salary  offset. 

Departmental  regulations  at  7  CFR  3.68 
delegate  to  individual  USDA  agencies 
the  authority  to  act  for  the  Sectary 
under  those  regulations  and  to  issue 
regulations  or  policies  not  inconsistent 
with  the  Departoental  regulations  and 
with  the  OPM  regulations.  Section 
13941  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (Fhiblic  Law 
103-66,  signed  August  10, 1993) 
authorizes  disclosure  of  food  stamp 
casefile  information  to  Federal  agencies 
for  purposes  of  collecting  recipient 
claims  (except  those  caused  by  State 
agency  errors)  fiom  Federal  salaries. 
Finally,  Section  17(b)(1)  of  the  Food 
Stamp  Act  of  1977,  as  amended,  (the 
Act)  (7  U.S.C  2026(b)(1)),  authorizes  the 
Secretary  to  conduct  pilot  projects  to 
test  program  changes  that  might 
increase  the  efficiency  of  the  FSP.  This 


General  Notice  is  being  published  imder 
those  authorities. 

Pursuant  to  Section  13  of  the  Act  (7 
U.S.C.  2022),  and  subject  to  the 
standards  of  FSP  regulations  at  7  CFR 
273.18,  the  authority  to  settle  claims 
against  households  has  been  delegated 
to  State  agencies  at  7  CFR  271.4(b).  Food 
stamp  coupons  issued  pursuant  to  the 
Act  are  deemed  to  be  obligations  of  the 
United  States  (7  U.S.C.  2024(d)).  Under 
these  statutes  and  regulations.  State 
agencies,  establish,  collect  and  maintain 
records  of  FSP  recipient  claims.  State 
agencies  return  amounts  collected  to  the 
Federal  government,  less  a  statutory 
“retention  amount”  established  to 
encourage  collection  of  recipient  claims 
(7  U.S.C.  2025(a)). 

The  provisions  of  this  Notice 
incorporate  Departmental  regulations  on 
Mlary  offset  (7  U.S.C  3.51  et  seq.),  and 
supplement  and  modify  these 
procedures  to  the  extent  necessary  to 
accommodate  the  position  of  State 
agencies  as  primarily  responsible  for 
establishing,  collecting  and  maintaining 
records  on  recipient  claims.  These 
additions  and  modifications  are 
consistent  with  OPM  regulations  on 
salary  offset. 

c.  Overview  of  Salary  Offset 
Procedures  for  the  FSP.  Salary  offset  has 
three  phases  and  is  operated  on  an 
annu^  cycle.  In  the  first  phase,  F'SP 
recipient  claims  are  matched  against 
records  of  all  active  Federal  civilian  and 
military  employees,  including  USPS 
employees.  The  recipient  claims  used 
for  the  salary  offset  match  are 
consolidated  from  lists  of  recipient 
claims  provided  by  State  agencies  as 
part  of  FTROP  procedures.  The  Federal 
employee  records  are  maintained  by  the 
Department  of  Defense  (DoD)  and  the 
USPS.  The  match  identifies  Federal 
employees  (including  USPS  employees) 
and  their  employing  agencies,  and 
provides  employee  and  employing 
agency  addresses  to  FNS.  lliis  match 
will  be  conducted  in  accordance  with 
the  Computer  Matching  and  Privacy  Act 
of  1988.  As  required  by  that  statute,  the 
public  has  been  advis^  of  this 
matching  program  by  the  publication  of 
three  General  Notices.  A  General  Notice 
was  published  September  17, 1993  at  58 
FR  48633  advising  the  public  of  the 
systems  of  records  involved.  A  second 
General  Notice  was  published  March  1, 
1994  at  59  FR  9733  advising  the  public 
of  the  match  with  DoD.  A  third  General 
Notice  was  published  August  17, 1994 
at  59  FR  42205  advising  the  public 
about  the  match  with  t^  USPS. 
Recipient  claims  which  these  matches 
identify  as  obligations  of  Federal 
employees  are  deleted  firom  files  of 
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recipient  claims  to  be  referred  to  the  IRS 
for  collection  throu^  the  FTROP. 

During  the  second  phase  of  food 
stamp  salary  offset  procedures,  recipient 
claims  identified  in  the  match  are 
referred  to  State  agencies.  After  a  review 
of  their  records  to  determine  if  the 
recipient  claim  is  still  owed  and  the 
accuracy  of  the  amount  of  the  claim. 
State  agencies  send  Federal  employees 
an  advemce  notice  of  salary  oftset 
(advance  notice).  The  advance  notice 
provides  these  individuals  30  days  to 
voluntarily  repay  the  claim  or  provide 
documentation  diat  all  or  part  of  the 
claim  is  not  legally  collectible.  Claims 
for  which  responses  are  not  received,  or 
for  which  replies  are  late  or  do  not 
provide  adequate  documentation,  are 
referred  to  the  FNS  National  Office  for 
collection  by  salary  offset. 

In  the  third  phase  of  salary  offset,  by 
means  of  a  notice  of  intent,  FNS  notifies 
Federal  employees  owing  recipient 
claims  referred  by  State  agencies  that 
FNS  intends  to  collect  the  debt  from  the 
employee’s  salaries.  This  notice  of 
intent  includes  information  about 
appeal  rights,  pertinent  time  frames  and 
other  information  which  is  required  for 
that  notice  by  Departmental  regulations 
on  salary  offset.  Subject  to  the  responses 
to  notices  of  intent,  FNS  proceeds  with 
action  to  collect  the  debts.  As 
mentioned  above,  FNS  follows 
Departmental  procedures  on  salary 
offset  as  modified  in  this  Notice. 

The  Department  plans  to  conduct  the 
initial  cycle  of  salary  offset  procedures 
{matching/deletion,  voluntary 
repayment  and  salary  offset)  during 
calendar  year  1994. 

2.  Discussion  of  the  General  Notice 

a.  Claims  Subject  to  Salary  Offset.  All 
claims  submitted  by  State  agencies 
participating  in  FTROP  are  subject  to 
the  matching  procedures  specified  in 
this  General  Notice.  The  General  Notice 
also  provides  that  recipient  claims 
identified  by  the  match  will  be  subject 
to  the  salary  offset  procedures  specified 
in  this  Notice. 

b.  Identification  of  Recipient  Claims 
Owed  by  Federal  Employees.  As  already 
mentioned,  one  of  the  preliminary  steps 
of  salary  offset  is  matching  food  stamp 
recipient  claim  files  provided  by  State 
agencies  participating  in  FTROP  to 
certain  records  of  Federal  employment 
maintained  by  DoD  and  USPS.  This 
match  identifies  recipient  claims  owed 
by  Federal  employees. 

The  Department  wants  to  ensure  that 
State  agencies  protect  information  they 
receive  firom  DoD  and  USPS  from  the 
time  they  receive  it.  Consequently,  this 
Notice  provides  that  when  FNS  receives 
Federal  employment  information  for  a 


particular  State  agency,  it  will  first 
notify  the  State  agency  of  that  matter  in 
writing  accompanied  by  a  data  security 
and  confidentiality  agreement  for  the 
State  agency  to  sign  and  return.  When 
that  agreement  is  returned,  FNS  will 
then  provide  the  information  to  the 
State  agency.  Concurrently  with 
publication  of  this  General  Notice,  FNS 
is  providing  State  agencies  a  sample 
notification  letter  with  the  language  of 
the  data  security  and  confidentiality 
agreement. 

The  matching  of  State  agency 
recipient  claims  with  DoD  and  USPS 
data  files  will  be  conducted  vmder  the 
terms  of  Memorandums  of  Agreement 
(Agreement)  between  USDA  and  DoD, 
and  between  USDA  and  the  USPS.  The 
Agreements  require  that  if  the  records 
obtained  from  DoD  and  the  USPS  are 
disclosed  to  a  State  or  local  agency, 
those  entities  must  agree  in  writing  to 
abide  by  the  data  security  and 
confidentiality  protection  measures 
specified  in  the  Agreements.  This 
Notice  specifies  those  protection 
measures  and  requires  that  State 
agencies  extend  them  to  any  contractors 
or  other  non-State  agency  entities  to 
which  the  records  may  be  disclosed. 

The  requirements  are  typical  data 
security  and  usage  controls,  and  should 
require  minimal  additional  resources 
from  State  agencies. 

This  Notice  requires  that,  prior  to 
taking  additional  action  to  collect 
claims  matched  against  Federal 
employment  records,  State  agencies 
review  those  claims  to  verify  the 
amoiint  owed,  and  to  remove  any  claims 
which  have  been  paid,  are  being  paid  or 
which  for  other  reasons  are  not 
collectible.  The  Notice  requires  this 
review  so  that  no  salary  offset  action 
will  be  taken  imless  that  individual 
owes  an  FSP  recipient  claim. 

c.  State  Agency  Advance  Notice  of 
Salary  Offset.  This  Notice  requires  that, 
following  the  review  just  described. 

State  agencies  provide  each  Federal 
employee  verified  as  owing  a  recipient 
claim  (debtor)  with  an  advance  notice  of 
salary  offset  (advance  notice).  This 
advance  notice  will  provide  the  debtor 
certain  information  about  the  recipient 
claim  and  will  offer  the  debtor  an 
opportunity  to  repay  the  claim 
voluntarily.  Although  it  is  not  required, 
the  Department  is  providing  a  volimtary 
repayment  opportunity  for  several 
reasons.  It  offers  debtors  a  way  to  repay 
the  recipient  claim  without  involving 
their  employing  agency.  It  provides 
State  agencies  a  way  of  collecting  some 
recipient  claims  without  the  delay 
which  salary  offset  entails.  Furthermore, 
recipient  claims  collected  by  State 
agencies  avoid  the  administrative  cost  to 


the  Federal  government  involved  with 
actual  salary  offset. 

The  Department  wants  State  agency 
collection  efforts  to  proceed  promptly 
but  in  such  a  way  that  they  can  be 
integrated  into  State  agency  operations 
without  disrupting  other  operations. 
Consequently,  this  Notice  requires  that 
advance  notices  be  mailed  or  otherwise 
provided  to  debtors  at  the  addresses 
provided  by  FNS  within  60  days  of  State 
agency  receipt  firom  FNS  of  the  list 
discussed  just  above.  The  addresses  will 
be  those  which  DoD  and  USPS  provided 
through  the  matching  program. 

Recipient  claims  owed  by  Federal 
employees  who  do  not  voluntarily  pay 
them  directly  to  the  State  agency  in 
response  to  the  advance  notice  will  be 
collected  through  salary  offset. 
Consequently,  FNS  is  requiring  that 
within  90  days  of  the  date  of  the 
advance  notice,  the  State  agency  must 
refer  to  FNS  all  claims  for  which  the 
State  agency  does  not  receive  timely  and 
adequate  response  as  discussed  below. 
The  advance  notice  allows  debtors  30 
days  to  respond  to  State  agencies.  The 
90-day  period  will  give  State  agencies 
60  days  beyond  that  time  frame  to  refer 
claims  to  FNS.  This  Notice  specifies  that 
such  referral  will  consist  of  a  copy  of 
the  advance  notice  and  copies  of  records 
relating  to  the  claim.  This  Notice 
specifies  that  records  relating  to  the 
claim  consist  of  copies  of  all  written 
actions  relating  to  the  claim.  Such 
records  include  copies  of  demand 
letters,  results  of  fair  hearings,  advance 
notices  of  disqualification  hearings,  the 
results  of  such  hearings,  any  legal 
actions,  records  of  payments,  and 
correspondence  fi'om  the  debtor 
subsequent  to  the  advance  notice. 

This  Notice  specifies  the  required 
content  of  the  advance  notice. 
(Concurrently  with  publication  of  this 
Notice,  FNS  is  providing  State  agencies 
a  sample  format  for  the  advance  notice.) 
First,  the  advance  notice  must  state  that, 
according  to  State  agency  records,  the 
debtor  is  liable  for  a  recipient  claim  for 
a  specified  dollm  amoimt  due  to 
receiving  excess  food  stamp  benefits. 
State  agencies  are  encouraged  to  include 
as  much  other  information  about  the 
claim  as  possible,  including  such  things 
as  whether  the  claim  was  caused  by 
household  error  or  intentional  Program 
violation,  the  date  of  the  initial  demand 
letter,  any  hearings  or  court  actions 
which  relate  to  the  claim,  and  what,  if 
any,  payments  have  reduced  the  amount 
of  the  original  claim. 

The  advance  notice  must  also  state 
that  the  debtor  was  found  through  a 
computer  match  to  be  employed  by  a 
Federal  agency,  and  it  must  state  the 
name  and  address  of  the  employing 
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agency.  The  advance  notice  must  state 
that  the  computer  match  was  conducted 
according  to  procedures  required  W  the 
Privacy  Act  of  1974,  as  amended.  Inis 
information  is  required  so  that  debtors 
know  the  source  of  the  information 
about  their  employment  and  that  it  was 
obtained  under  authority  of  law. 

The  advance  notice  must  further 
advise  debtors  that  the  authority  to 
collect  debts  such  as  food  stamp 
recipient  claims  from  Federal  salaries  is 
the  Debt  Collection  Act  of  1982.  The 
advance  notice  must  also  state  that  the 
subject  claim  will  be  referred  to  FNS  for 
such  collection  action  unless,  within  30 
days  of  the  date  of  the  advance  notice, 
the  State  agency  receives  payment  in 
full  or  an  acceptable  installment 
payment  on  the  claim.  With  respect  to 
payments,  the  advance  notice  must  state 
several  things.  Claims  of  $50  or  less 
must  be  paid  in  full  within  30  days  or 
they  will  be  referred  for  collection  from 
the  debtor!s  Federal  salary.  Claims  of 
more  than  $50,  if  not  paid  in  full  within 
30  days,  must  be  paid  in  installments  of 
at  least  $50  a  month.  Debtors  may  pay 
more  than  $50  in  any  installment 
payment.  The  advance  notice  must  state 
the  monthly  due  date  of  installment 
payments  for  the  claim  and  that  if  a 
monthly  installment  payment  of  at  least 
$50  is  not  received  by  the  monthly  due 
date,  the  claim  will  be  referred  to  FNS 
for  salary  offset  with  no  further 
opportunity  to  enter  a  voluntary 
repayment  agreement. 

The  advance  notice  must  also  provide 
the  name,  address  and  phone  number  of 
a  State  agency  contact  (an  individual  or 
unit)  for  repayment  and/or  discussion  of 
the  claim.  The  advance  notice  must  also 
advise  that  debtors  may  submit 
documentation  to  State  agencies 
showing  such  things  as  payment  of  all 
or  part  of  the  claim,  or  that  the  claim  is 
not  legally  collectible.  Second,  unless 
such  documentation  clearly  shows  that 
the  claim  has  been  paid  or  is  not  legally 
collectible,  the  State  agency  will  refer 
the  claim  to  FNS  for  collection  fit)m  the 
debtor’s  salary.  Third,  State  agencies 
will  notify  debtors  in  writing  when 
claims  will  not  be  referred  for  collection 
from  salaries.  Fourth,  debtors  have  the 
right  to  a  formal  appeal  to  FNS,  and 
notice  to  debtors  about  how  to  make 
such  an  appeal  is  required  before  any 
collection  action  from  salaries  is  taken. 

d.  State  agency  retention  and 
reporting  of  collections.  For  purposes  of 
calculating  amoimts  of  collections 
which  State  agencies  retain,  all  claims 
collected  under  the  provisions  of  this 
Notice  will  be  treated  as  if  they  were 
collected  by  the  State  agency. 
Specifically,  this  Notice  provides  that, 
for  recipient  claims  paid  voluntarily  and 
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through  salary  offsets.  State  agencies 
will  retain  collections  at  the  rates 
specified  at  7  CFR  273.18(h)  for  the 
appropriate  reporting  period  for  Form 
FT'IS-209,  Status  of  Claims  Against 
Households.  From  time  to  time  as 
volume  warrants,  FNS  will  provide 
reports  and  transfer  amounts  collected 
from  salaries  to  State  agencies. 

State  agencies  will  report  all 
collections  on  the  FNS-209.  Annually, 
along  with  the  referral  to  FNS  of  claims 
without  the  prompt  and  adequate 
response  required  in  this  Notice,  State 
agencies  are  required  to  report  to  FNS 
the  number  and  dollar  amoimt  of  claims 
paid  and  being  paid  by  installments  and 
the  dollar  amount  of  collections  in 
response  to  notices  of  intent.  If  a  debtor 
fails  to  make  an  installment  payment, 
within  90  days  of  that  default  State 
agencies  are  required  to  refer  the  claim 
to  FNS,  reporting  the  default,  the  dollar 
amount  collected  and  the  balance  due. 

e.  FNS  Actions  on  Claims  Referred  by 
State  Agencies.  This  Notice  states  that, 
subject  to  certain  modifications 
described  below,  the  procedures  at  7 
CFR  3.51-3.68  will  apply  to  claims 
referred  by  State  agencies  to  FNS  for 
salary  offset. 

Three  additions  will  be  made  to  the 
definitions  set  forth  at  7  CFR  3.52.  The 
term  “debts”  is  further  defined  to 
include  recipient  claims  established 
according  to  7  CFR  273.18,  and  the 
terms  “State  agency”  and  “FNS”  are 
defined  as  set  forth  in  7  CFR  271.2. 

The  Departmental  rules  require  that, 
using  the  Notice  of  Intent  to  Offset 
Salary  (notice  of  intent)  set  forth  at  7 
CFR  3.55,  the  Department  provide 
notice  to  the  debtor  30  days  prior  to 
offsetting  the  debtor’s  salary.  This 
procedure  and  the  notice  of  intent 
specified  at  7  CFR  3.55  will  be  used  for 
FSP  recipient  claims  as  described 
below. 

The  provisions  of  the  notice  of  intent 
are  largely  self-explanatory.  The  notice 
of  intent  sets  forth  the  amount  of  the 
debt  £ind  the  facts  which  gave  rise  to  it, 
and  describes  how  the  actual  offset  will 
be  conducted,  including  frequency  and 
amount  of  the  salary  deductions.  The 
notice  of  intent  advises  the  debtor  about 
the  method  and  time  period  for 
requesting  a  hearing  and  that  a  timely 
hearing  request  will  stay  the  collection 
proceedings.  The  notice  of  intent  also 
advises  how  the  hearing  will  be 
conducted,  and  the  time  frame  for 
issuance  of  decisions.  It  also  advises  the 
debtor  of  the  penalties  for  making  or 
submitting  any  knowingly  false  or 
frivolous  statements,  representations  or 
evidence. 

Three  sections  of  the  notice  of  intent 
require  some  additonal  explanation  as 
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applied  to  FSP  recipient  claims.  First,  7 
CFR  3.55(d)  requires  that  the  notice  of 
intent  explain  the  Department’s 
requirements  regarding  payments  o^ 
interest,  penalties  and  administrative 
costs,  unless  such  payments  are  waived 
in  accordance  with  31  U.S.C.  3717  and 
7  CFR  3.34.  These  charges  are  being 
waived  as  explained  in  detail  below. 
Accordingly,  the  notice  of  intent  for  FSP 
recipient  claims  will  not  include  an 
explanation  of  these  charges.  Second,  7 
CER  3.55(e)  requires  that  the  notice  of 
intent  explain  the  debtor’s  right  to 
inspect  and  copy  Department  records 
relating  to  the  debt.  As  explained  below, 
for  FSP  recipient  claims,  &e  notice  of 
intent  will  also  include  an  explanation 
of  the  right  to  request  and  receive  copies 
of  the  records  from  the  Department,  and 
a  statement  of  the  time  for  making  such 
a  request,  which  is  established  under  7 
CFR  3.60(a).  Third,  7  CFR  3.55(0 
requires  that  the  Department’s  notice  of 
intent  advise  the  debtor  of  the 
procedures  for  proposing  a  repayment 
agreement  in  lieu  of  salary  offset.  As 
explained  below,  this  explanation  and 
procedure  will  not  be  included  in  the 
FSP  notice  of  intent. 

Departmental  regulations  at  7  CFR 
3.65  and  3.55(d)  set  forth  the  procedures 
for  charging  interest,  penalties,  and 
administrative  costs  for  salary  offset. 
Current  FSP  regulations  do  not 
authorize  collection  of  interest, 
penalties  or  administrative  costs  for  FSP 
recipient  claims.  Accordingly,  there  are 
no  administrative  mechanisms  in  place 
for  the  assessment  and  notice  of  such 
charges.  The  Department  believes  that  it 
would  not  be  administratively  cost 
effective  or  feasible  to  establish  such 
mechanisms  for  the  purposes  of  this  test 
of  salary  offset.  Therefore,  pursuant  to  7 
CFR  3.34(c)(4),  the  Secretary  has 
determined  that  collection  of  such 
charges  is  not  in  the  best  interests  of  the 
United  States  and  hereby  waives 
collection  of  such  charges.  Accordingly, 
as  noted  above,  the  FSP  notice  of  intent 
will  not  include  an  explanation  of 
interest  and  related  charges. 

Departmental  regulations  at  7  CFR 
3.60  set  forth  procedures  for  the  review 
of  Departmental  records  relating  to 
debts  to  be  collected  by  salary  offset, 
and  provide  that,  upon  a  timely  request, 
the  I^partment  will  permit  debtors  to 
inspect  and  copy  those  records.  For 
purposes  of  FSP  salary  offset,  upon  a 
debtor’s  request,  the  Department  will 
also  provide  copies  of  the  records.  The 
Department  believes  that  this  offer  is 
appropriate  because  the  records  will  be 
located  at  the  FNS  National  Office  while 
debtors  are  located  throughout  the 
country.  For  their  requests  to  be 
considered  timely,  as  provided  in  7  CFR 
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3.60(a),  debtors  must  submit  a  letter 
requesting  copies  of  the  records  (or 
requesting  an  opportimity  to  inspect  or 
copy  the  records)  within  30  calendar 
days  of  the  date  of  the  FSP  notice  of 
intent.  As  stated  above,  the  notice  of 
intent  will  advise  debtors  of  these 
procedures  and  deadlines. 

Departmental  salary  offset  regulations 
at  7  CFR  3.61  provide  debtors  the 
opportunity  to  propose  a  written 
repayment  agreement  in  lieu  of  salary 
offset,  subject  to  approval  by  the 
Secretary.  OPM  regulations  at  5  CFR 
550.1104(d)(6)  provide  that  this 
opportunity  is  not  required  if  the  debtor 
was  previously  provided  such  an 
opportunity.  Current  FSP  regulations  at 
7  CFR  273.18(g)(2)  provide  &at 
opportunity  at  the  time  of  the  initial 
demand  letter  on  the  recipient  claim. 

The  State  agency  advance  notice  of 
salary  offset  offers  a  second  such 
opportunity.  Accordingly,  the  FSP 
notice  of  intent  will  not  oK^er  debtors  an 
opportunity  to  enter  into  a  written 
agreement  to  repay  the  debt. 

The  remaining  FSP  salary  offset 
procedures  relate  primarily  to  hearings 
which  debtors  may  request  and  to  the 
procedures  for  the  actual  offsets  from 
salaries.  These  procedures  shall  operate 
as  set  forth  in  the  Departmental 
regulations,  and  they  are  briefly 
described  below. 

The  Departmental  regulation  at  7  CFR 
3.56  provides  that  debtors  have  30  days 
to  request  a  hearing  on  the  existence  or 
amount  of  the  claim,  or  on  the  proposed 
offset  schedule  (rate  and  frequency  of 
offset),  advises  what  information  the 
debtor  should  include  in  the  request, 
and  states  the  basis  for  accepting  a  late 
request.  Section  3.57  provides  that  a 
hearing  will  not  be  granted  if  the 
employee  fails  to  request  one  as 
prescribed  or  fails  to  appear  at  the 
hearing.  Section  3.58  describes  how 
hearings  will  be  conducted,  emd  Section 
3.59  specifies  the  format  of  written 
hearing  decisions. 

The  Departmental  regulation  at  7  CFR 
3.62  provides  that  deductions  will  begin 
eithen  (1)  as  stated  in  the  notice  of 
intent;  (2)  after  a  hearing  in  favor  of  the 
Secretary;  or  (3)  through  administrative 
offset  upmn  the  employees  retirement  or 
resignation,  as  provided  by  7  CFR  3.21 
through  3.36.  S^ion  3.63  provides  that 
collections  will  be  made  in  a  lump  sum 
or  installments,  and  will  be  by 
installments  if  the  debtor  cannot  repay 
the  debt  in  one  payment  or  the  debt 
exceeds  15  percent  of  disposable  pay  for 
a  pay  period.  Section  3.64  provides  that 
installments  will  be  at  established  pay 
intervals,  bear  a  reasonable  relationship 
to  the  size  of  the  debt,  up  to  a  maximum 
of  15  percent  of  disposable  pay,  and 


specifies  the  types  of  pay  which  can  be 
offset.  Section  3.66  provides  that 
payment  by  salary  offset  will  not  be 
interpreted  as  a  waiver  of  any  right  the 
debtor  may  have  imder  5  U.S.C  5514. 
Section  3.67  provides  for  the  refund  of 
amounts  erroneously  offset  fix)m  salaries 
under  certain  conditions  such  as  em 
administrative  or  judicial  order. 

General  Notice 

Recipient  Claims  Collection:  Test  of 
Federal  Salary  Offset  Procedures 

a.  Claims  subject  to  salary  offset.  All 
recipient  claims  submitted  by  State 
agencies  participating  in  the  Federal 
income  tax  refund  offset  program 
(FTROP)  shall  be  subject  to  &e 
matching  procedures  specified  in  this 
Notice.  Recipient  claims  identified  by 
the  match  shall  be  subject  to  the  salary 
offset  procedures  specified  in  this 
Notice. 

b.  Identification  of  recipient  claims 
owed  by  Federal  employees.  (1)  The 
Food  and  Nutrition  Service  (FNS)  will 
match  all  recipient  claims  submitted  by 
State  agencies  participating  in  FTROP 
against  Federal  employment  records 
maintained  by  the  Department  of 
Defense  (DoD)  and  the  U.S.  Postal 
Service  (USPS).  FNS  will  remove 
recipient  claims  matched  during  this 
procedure  from  the  list  of  recipient 
claims  to  be  referred  to  the  Internal 
Revenue  Service  (IRS)  for  collection 
through  FTROP. 

(2)  When  FNS  receives  a  list  of 
Federal  employees  matched  against 
recipient  claims  for  a  particuleir  State 
agency,  it  will  notify  the  State  agency  in 
writing  accompanied  by  a  data  security 
and  confidentiality  agreement 
containing  the  requirements  specified  in 
paragraph  b.(3)  of  this  Notice  for  the 
State  agency  to  sign  and  return.  When 
that  agreement  is  returned,  signed  by  an 
appropriate  official  of  the  State  agency, 
FNS  will  provide  the  list  of  matched 
Federal  employees  to  the  State  agency. 

(3)  State  agencies  which  receive  lists 
of  matched  Federal  employees  shall  take 
the  actions  specified  in  this  paragraph 
to  ensure  the  security  and 
confidentiality  of  information  about 
those  employees  and  their  apparent 
debts,  and  shall  ensure  that  any 
contractors  or  other  non-State  agency 
entities  to  which  the  records  may  be 
disclosed  also  take  these  actions: 

(i)  By  such  means  as  card  keys, 
identification  badges  and  security 
personnel,  limit  access  to  computer 
facilities  handling  the  data  to  persons 
who  need  to  perform  official  duties 
related  to  the  salary  offset  procedures. 
By  means  of  a  security  package,  limit 


access  to  the  computer  system  itself  to 
such  i^rsons; 

(ii)  Ehuing  off-duty  hours,  keep 
magnetic  tapes  and  other  hard  copy 
records  of  data  in  locked  cabinets  in 
locked  rooms.  Diuing  on-duty  hours, 
maintain  those  records  under  conditions 
that  restrict  access  to  persons  who  need 
them  in  connection  with  official  duties 
related  to  salary  offset  procedures; 

(iii)  Use  the  data  solely  for  salary 
offset  purposes  as  specified  in  this 
Notice,  including  not  extracting, 
duplicating  or  disseminating  the  data 
except  for  salary  offset  purposes; 

(iv)  Retain  the  data  only  as  long  as 
needed  for  salary  offset  purposes  as 
specified  in  this  Notice,  or  as  otherwise 
required  by  FNS; 

(v)  Destroy  the  data  by  shredding, 
burning  or  electronic  erasure; 

(vi)  Advise  all  persoimel  having 
access  to  the  data  about  the  confidential 
nature  of  the  data  and  their 
responsibility  to  abide  by  the  security 
and  confidentiality  provisions  of  this 
Notice. 

(4)  Prior  to  taking  any  action  to  collect 
recipient  claims  as  specified  in  this 
Notice,  State  agencies  shall  review  the 
lists  of  matched  Federal  employees  to 
verify  the  amoimt  owed,  and  to  remove 
recipient  claims  which  have  been  paid, 
which  are  being  paid  according  to  an 
agreed  to  schedule,  or  which  for  other 
reasons  are  not  collectible. 

c.  State  agency  advance  notice  of 
salary  offset.  (1)  Following  the  review 
specified  in  peuagraph  b.(4)  of  this 
Notice,  State  agencies  shall  provide 
each  Federal  employee  verified  as 
owing  a  recipient  claim  (debtor)  with  an 
advance  notice  of  salary  offset  (advance 
notice).  The  advance  notice  shall  be 
mailed  to  the  debtor  at  the  address 
provided  by  FNS,  or  shall  be  otherwise 
provided,  within  60  days  of  State 
agency  receipt  of  the  list  specified  in 
paragraph  b.(2)  of  this  Notice. 

(2)  Within  90  days  of  the  date  of  the 
advance  notice,  the  State  agency  shall 
refer  to  FNS  all  claims  for  which  the 
State  agency  does  not  receive  timely  and 
adequate  response  as  specified  in  the 
advance  notice.  Such  referral  to  FNS 
shall  consist  of  a  copy  of  the  advance 
notice  sent  to  the  debtor  and  copies  of 
records  relating  to  the  recipient  claim. 
The  records  relating  to  the  recipient 
claim  shall  consist  of  all  written  records 
of  actions  relating  to  the  claim.  Such 
records  shall  include  demand  letters, 
results  of  fair  hearings,  advance  notices 
of  disqualification  hearings,  the  results 
of  such  hearings,  any  legal  actions, 
records  of  payments  and 
correspondence  subsequent  to  the 
advance  notice. 

(3)  The  advance  notice  shall  state  that: 
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(i)  According  to  State  agency  records 
the  debtor  is  liable  for  a  claim  for  a 
specified  dollar  amount  due  to  receiving 
excess  food  stamp  benefits.  State 
agencies  are  encouraged  to  include  as 
much  other  information  about  the  claim 
as  possible,  including  such  things  as 
whether  it  was  caused  by  household 
error  or  intentional  Program  violation, 
the  date  of  the  initial  demand  letter,  any 
hearings  or  court  actions  which  relate  to 
the  claim,  and  what  if  any  payments 
have  reduced  the  amoimt  of  the  original 
claim; 

(ii)  Through  a  computer  match  the 
debtor  was  found  to  be  employed  by 
[the  name  and  address  of  the  employing 
agency  of  the  debtor).  The  computer 
match  was  conducted  under  the 
authority  of  and  according  to 
procedures  required  by  the  Privacy  Act 
of  1974,  as  amended; 

(iii)  Collection  from  the  wages  of 
Federal  and  USPS  employees  for  debts 
such  as  food  stamp  recipient  claims  is 
authorized  by  the  Debt  Collection  Act  of 
1982.  The  claim  will  be  referred  to  FNS 
for  such  collection  action  unless  within 
30  days  of  the  date  of  the  advance  notice 
the  State  agency  receives: 

(A)  Payment  of  the  claim  in  full. 
Claims  of  $50  or  less  shall  be  paid  in 
full  within  30  days  or  they  will  be 
referred  for  collection  from  the  debtor’s 
Federal  salary;  or 

(B)  The  first  installment  payment  for 
the  claim.  Claims  of  more  than  $50,  if 
not  paid  in  full  within  30  days,  must  be 
paid  in  installments  of  at  least  $50  a 
month.  Debtors  may  pay  more  than  $50 
on  any  installment  payment.  The 
advance  notice  shall  state  the  monthly 
due  date  of  installment  payments  and 
that  if  any  monthly  installment  payment 
of  at  least  $50  is  not  received  by  the  due 
date,  the  claim  will  be  referred  to  FNS 
for  offset  from  the  individual’s  Federal 
salary  with  no  further  right  to  enter  a 
voluntary  repayment  agreement; 

(iv)  The  name,  address  and  phone 
number  of  a  State  agency  contact  (an 
individual  or  unit)  for  payment  and/or 
discussion  of  the  claim;  and 

(v)  Debtors  may  submit 
documentation  to  State  agencies 
showing  such  things  as  payments  of 
claims  or  legal  bars  to  collection  of 
claims.  Unless  such  documentation 
clearly  shows  that  the  claim  has  been 
paid  or  is  not  legally  collectible,  the 
State  agency  shall  refer  the  claim  to  FNS 
for  collection  from  the  debtor’s  salary. 
The  State  agencies  shall  notify  debtors 
in  writing  when  claims  for  which  an 
advance  notice  will  not  be  referred  for 
collection  from  salaries.  Debtors  have 
the  right  to  a  formal  appeal  to  FNS,  and 
notice  to  debtors  about  how  to  make 


such  appeals  is  required  before  any 
collection  action  from  salaries  is  made. 

d.  State  agency  retention  and 
reporting  of  collections.  (1)  State 
agencies  shall  retain  collections  of 
recipient  cletims  paid  voluntarily  to 
State  agencies  and  collected  by  FNS 
through  salary  offset  at  the  rates 
specified  at  7  CFR  273.18(h)  for  the 
appropriate  reporting  period  for  Form 
FNS-209,  Status  of  Claims  Against 
Households.  From  time  to  time  as 
volume  warrants,  FNS  will  provide 
reports  and  will  transfer  amoimts 
collected  from  salaries  to  State  agencies. 
State  agencies  shall  report  these 
collections  on  the  FN^209. 

(2)  Annually,  along  with  referral  to 
FNS  of  claims  without  response  as 
required  in  paragraph  c.(2)  of  this 
Notice,  State  agencies  shall  report  to 
FNS  the  number  of  claims  paid  and 
being  petid  by  installments  and  the 
dollar  amounts  of  collections  in 
response  to  advance  notices.  If  a  debtor 
fails  to  make  an  installment  payment, 
within  90  days  of  that  default  State 
agencies  are  required  to  refer  the  claim 
to  FNS,  reporting  the  default,  the  dollar 
amount  collected  and  the  balance  due. 

e.  FNS  actions  on  claims  referred  by 
State  agencies.  Departmental 
procedures  at  7  CFR  3.51-3.68  shall 
apply  to  claims  referred  by  State 
agencies  to  FNS  as  required  by 
paragraphs  c.(2)  and  d.(2)  of  this  Notice 
subject  to  the  following  modifications: 

(1)  In  addition  to  the  definitions  set 
forth  at  7  CFR  3.52,  the  term  “debts” 
shall  further  be  defined  to  include 
recipient  claims  established  according 
to  7  CFR  273.18;  and  the  terms  “State 
agency”  and  “FNS”  shall  be  defined  as 
set  forth  in  7  CFR  271.2; 

(2)  Pursuant  to  7  CFR  3.34(c)(4)  and 
7  CFR  3.55(d),  the  Secretary  has 
determined  that  collection  of  interest, 
penalties  and  administrative  costs 
provided  at  7  CFR  3.65  is  not  in  the  best 
interests  of  the  United  States  and  hereby 
waives  collection  of  such  charges; 

(3)  In  addition  to  providing  tne  right 
to  inspect  and  copy  Departmental 
records  as  specified  at  7  CFR  3.60(a),  the 
Secretary  shall  provide  copies  of  records 
relating  to  the  debt  in  response  to  timely 
requests.  For  a  request  to  oe  timely,  FNS 
must  receive  it  within  30  calendar  days 
of  the  date  of  the  notice  of  intent; 

(4)  Pursuant  to  5  CFR  550.1104(d)(6), 
an  opportunity  to  establish  a  written 
repayment  agreement  as  set  forth  at  7 
CFR  3.61  will  not  be  provided;  and 

(5)  The  notice  of  intent  for  FSP  salary 
offset  shall  comply  with  the 
requirements  of  the  Departmental  notice 
of  intent  which  are  set  forth  at  7  CFR 
3.55,  subject  to  the  following 
modifications: 


(i)  In  addition  to  the  statement  that 
the  debtor  has  the  right  to  inspect  and 
copy  Departmental  records  relating  to 
the  debt,  the  notice  of  intent  shall  state 
that  the  Secretary  shall,  if  timely 
requested  by  the  debtor,  provide  copies 
of  such  records.  It  shall  further  advise, 
as  required  by  7  CFR  3.60(a),  that  to  be 
timely  such  requests  must  be  received 
within  30  days  of  the  date  of  the  notice 
of  intent;  and 

(ii)  The  statement  of  the  right  to  enter 
a  written  repayment  agreement 
provided  by  7  CFR  3.55(f)  shall  not  be 
included. 

Dated:  August  21, 1994. 

Ellen  Haas. 

Assistant  Secretary  for  Food  and  Consumer 
Services. 

[FR  Doc.  94-21186  Filed  8-26-94;  8:45  am) 
BILUNO  CODE  3410-30-P 


Forest  Service 

Establishmertt  of  Three  Purchase 
Units,  Fiorida  and  Washington 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  Establishment  of 
Purchase  Units. 

summary:  On  August  12, 1994,  Deputy 
Assistant  Secretary,  Natural  Resources 
and  Environment  created  Illabot  Creek 
Purchase  Unit,  1,280  acres,  more  or  less, 
Skagit  County,  Washington;  Pinhook 
F^lrchase  unit,  108,000  acres,  more  or 
less.  Baker  and  Columbia  Counties, 
Florida;  and  Tate’s  Hell-New  River 
Purchase  Unit,  6,863  acres,  more  or  less, 
Franklin  and  Liberty  Coimties,  Florida. 
Copies  of  the  establishment  documents 
whdrh  include  the  legal  description  of 
the  lands  within  these  purchase  units 
appear  at  the  end  of  this  notice. 
EFFECTIVE  DATE:  The  effective  date  of 
these  purchase  units  was  August  12, 
1994. 

ADDRESSES:  Copies  of  the  maps  showing 
these  purchase  imits  are  on  file  and 
available  for  public  inspection  in  the 
Office  of  the  Director  of  Lands.  Forest 
Service,  Auditor’s  Building,  201 14th 
Street,  SW.,  Washington,  D.C.  20090- 
6090. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  Bauman.  Lands  Staff,  Forest 
Service,  USDA,  P.O.  Box  96090, 
Washington.  D.C.  20090-6090,  (202) 
205-1248. 

Dated:  August  23, 1994. 

SterUng  J.  Wilcox, 

Acting  Associate  Deputy  Chief. 

Establishment  of  Illabot  Creek  Purchase 
Unit,  Skagit  County,  WA 
Pursuant  to  the  Secretary  of  Agriculture’s 
authority  under  Section  17,  P.L  94-588  (90 
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Stat.  2949),  the  Illabot  Creek  Purchase  Unit 
is  being  created  in  Skagit  County, 
Washington.  The  lands  within  the  purchase 
unit  are  described  as  follows: 

Skagit  County,  Washington,  Willamette 
Meridian 

T.  34  N.,  R.  10  E. 

Section  1:  Alt 
Section  2:  All 

The  area  described  contains  1,280  acres, 
more  or  less,  and  is  adjacent  to  the  Mt.  Baker- 
Snoqualmie  National  Forest. 

These  lands  are  well  suited  for  watershed 
protection  and  meet  the  requirements  of  the 
Act  of  March  1, 1911,  as  amended. 

Dated:  August  12, 1994. 

Adela  Backiel, 

Deputy  Assistant  Secretary,  Natural 
Resources  and  Environment. 

Establishment  of  Pinhook  Purdiase  Unit, 
Baker  &  Columbia  County,  FL 

Pursuant  to  the  Secretary  of  Agriculture’s 
authority  under  Section  17,  Public  Law  94- 
588  (90  Stat.  2949)  the  Pinhook  Purchase 
Unit  is  being  established  and  described  as 
follows: 

Baker  County,  Florida,  Tallahassee 
Meridian 

T.  1  N.,  R.  19  E. 

All: 

T.  1  N.,  R.  20  E. 

All: 

T.  2  N.,  R.  19  E. 

All; 

T,  2  N..  R.  20  E. 

All  except  Section  19,  20,  21,  22,  the  NV^ 
and  NVzSWVt,  Section  30; 

T.  1  S..  R  19  E. 

NVii  of  Township,  being  Section  1  through 
and  including  Section  18; 

Columbia  County,  Florida,  Tallahassee 
Meridian 

T.  1  N.,  R.  17  E. 

NVz  of  Township  being  Sections  1  through 
and  including  Section  18; 

T.  1  N.,  R.  17  E. 

All  of  Sections  22  through  and  including 
27  and  Sections  34,  35,  36; 

T.  1  N.,  R.  18  E. 

All: 

T.  2  N..  R.  17  E. 

All: 

T.  2  N.,  R.  18  E. 

All; 

T,  1  S.,  R  17  E. 

All  of  Sections  1,  2,  3, 10  through  and 
including  Section  15; 

T.  1  S.,  R  18  E. 

NVz  of  Township  being  Sections  1  through 
and  including  Section  18. 

Containing  approximately  108,000  acres, 
more  or  less,  and  being  adjacent  to  the 
Osceola  National  Forest,  Florida. 

These  lands  are  well  suited  for  watershed 
protection  and  meet  requirements  of  the 
Weeks  Law,  Act  of  March  1, 1911,  as 
amended. 


Dated:  August  12, 1994. 

Adela  Backiel, 

Deputy  Assistant  Secretary,  Natural 
Resources  and  Environment. 

Establishment  of  Tate’s  Hell-New  Riv«r 
Purchase  Unit  Franklin  &  Liberty  Counties, 

FL 

Pursuant  to  the  Secretary  of  Agriculture’s 
authority  under  Section  17,  P.L.  94-588  (90 
Stat.  2949)  the  Tate’s  Hell-New  River 
Purchase  Unit  is  being  established  and  is 
described  as  follows: 

Franklin  and  Liberty  Counties,  FL, 
Tallahassee  Meridian 

All  of  Sec.  23  lying  N.  &  NE.  of  New  River 
and  that  lying  S.  of  New  River  and  E.  of  N. 
extension  of  North  Road;  T.  5  S.,  r.  6  W.; 
Tallahassee  Meridian;  Liberty  County, 

Florida; 

That  part  of  N.  half  of  Sec.  26  lying  N.  and 
S.  of  New  River,  except  those  portions  lying 
W.  of  North  Road,  S.  of  Billy’s  Road,  SR  of 
Roberts  Road;  and  if  any,  that  part  of  the  S. 
half  of  said  section  that  is  bounded  on  W.  by 
North  Road,  on  S.  by  Billy’s  Road,  and  on  R 
by  Roberts  Road;  T.  5  S.,  R  6  W.,  Tallahassee 
Meridian,  Franklin  County,  Florida; 

That  portion  of  N.  half  of  Sec.  25  lying  N. 
of  Roberts  Road  and  all  of  S.  half  of  Sec.  25 
lying  NE.  of  Roberts  Road;  T.  5  S.,  R  6  W.; 
Tallahassee  Meridian,  Franklin  County, 
Florida: 

All  of  NVi  of  Sec.  30  lying  S.  of  New  River, 
except  that  portion,  if  any,  lying  SW.  of 
Roberts  Road;  and  that  portion  of  the  SV^  of 
Sec.  30  lying  between  New  River  on  N. 
Roberts  Road  on  S.;  T.  5  S.,  R.  5  W.; 
Tallahassee  Meridian,  Liberty  and  Franklin 
Counties,  Florida; 

All  of  N%  of  Sec.  29  lying  S.  of  New  River 
and  all  of  the  S'A  of  Sec.  29  lying  S.  and  W. 
of  New  River  and  N.  of  Roberts  Road,  T.  5 

S. ,  R  5  W.,  Tallahassee  Meridian,  Liberty  and 
Franklin  Counties,  Florida; 

All  of  Sec.  31  lying  NE.  of  Roberts  Road, 

T.  5  S.,  R  5  W.,  Tallsjiassee  Meridian, 
Franklin  County,  Florida; 

That  Portion  of  Sec.  32  lying  between  New 
River  on  E.  and  Roberts  Road  on  W.,  T.  5  S., 
R.  5  W.,  Tallahassee  Meridian,  Franklin 
County,  Florida; 

All  of  Sec.  33  lying  SW.  of  New  River  and 
NE.  of  Roberts  Road,  T,  5  S.,  R  5  W., 
Tallahassee  Meridian,  Franklin  County, 
Florida; 

That  portion  of  Sec.  4  lying  between  New 
River  on  the  East  and  Billy’s  Road  on  the 
West:  T,  6  S.,  R  5  W,;  Tallahassee  Meridian, 
Franklin  County,  Florida; 

That  portion  of  Sec.  3  lying  between  New 
River  on  the  E.  and  Billy’s  Road  on  W.  and 
that  portion  bounded  by  New  River  on  W., 
Juniper  Creek  on  N.,  and  River  Road  on  R; 

T.  6  S.,  R.  5  W.;  Tallahassee  Meridian, 
Franklin  County,  Florida; 

All  of  Sections  19  and  20  in  T.  5  S.,  R  5 
W.;  Tallahassee  Meridian,  Liberty  County, 
Florida: 

All  of  Section  24  in  T.  5  S.,  R.  5  W.; 
Tallahassee  Meridian,  Liberty  County, 
Florida: 

All  of  Sec.  21  lying  W.  of  River  Road,  T. 

5  S.,  R  5  W.,  Tallahassee  Meridian,  Liberty 
County,  Florida: 


The  N*A  of  Sec.  30  lying  North  of  New 
River,  T.  5  S.,  R  5  W.,  Lil^rty  County, 

Florida; 

NVi  of  Sec.  28  lying  W.  of  River  Road,  T. 

5  S.,  R.  5  W.,  Tall^assee  Meridian,  Liberty 
County,  Florida; 

The  N  Vi  of  Sec.  29  lying  N.  and  NE.  of  New 
River  and  W.  of  River  Road,  T.  5  S.,  R  5  W., 
Tallahassee  Meridian,  Liberty  County, 

Florida; 

The  SVi  of  Sec.  28  lying  W.  of  River  Road, 

T.  5  S.,  R  5  W.,  Tallahassee  Meridian, 

Franklin  County,  Florida; 

The  SV2  of  Sw.  29  lying  E.  of  New  River 
and  W.  of  River  Road,  T.  5  S.,  R.  5  W., 
Tallahassee  Meridian,  Franklin  County, 
Florida; 

The  SVi  of  Sec.  30  lying  N.  of  New  River, 
if  any;  T.  5  S.,  R  5  W.;  Tallahassee  Meridian, 
Franklin  County,  Florida; 

That  portion  of  Sec.  32  lying  NE  of  New 
River  and  SW  of  River  Road,  T.  5  S.,  R  5  W., 
Tallahassee  Meridian,  Franklin  County, 
Florida; 

That  portion  of  Sec.  33  lying  north  of  NeW' 
River  and  West  of  River  Rc^d,  T.  5  S.,  R  5 
W.,  Tallahassee  Meridian,  Franklin  County, 
Florida; 

All  portions  of  Sec.  9  lying  E.  of  Billy’s 
Road,  T.  6  S.,  R  5  W.,  Tallahassee  Meridian, 
Franklin  County,  Florida; 

That  portion  of  Sec.  10  lying  between  New 
River  on  the  E.  and  Billy’s  Road,  T.  6  S.,  R 
5  W.,  Tallahassee  Meridian,  Franklin  County, 
Florida; 

All  of  Sec.  14  lying  W.  of  New  River  and 
E.  of  County  Road,  T.  6  S.,  R  5  W., 

Tallahassee  Meridian,  Franklin  County, 
Florida; 

That  portion  of  Sec.  3  lying  between  River 
Road  on  the  East  and  the  New  River  on  the 
West,  less  and  except  that  portion  bounded 
by  New  River  on  the  W.,  Juniper  Creek  on  the 
N.,  River  Road  on  the  E.,  and  the  section  line 
of  Sec.  3;  T.  6  S.,  R  5  W.,  Tallahassee 
Meridian,  Franklin  County,  Florida; 

Those  portions  of  the  following  sections 
lying  between  the  New  River  on  the  E.  and 
the  county  road  on  the  W.:  Sec  15,  21,  22, 

27,  28,  and  34  in  T.  6  S.,  R  5  W.;  and  Sec. 

3  and  4;  T.  7  S.,  R  5  W.;  Tallahassee 
Meridian,  Franklin  County,  Florida; 

Those  portions  of  the  following  sections 
lying  between  River  Road  on  the  E.  and  the 
New  River  on  the  W.:  Sec.  4, 10, 11, 14, 15, 

21,  22,  27  and  38;  T.  6  S.,  R  5  W,; 

Tallahassee  Meridian,  Franklin  County, 
Florida; 

All  of  Sec.  34  lying  E.  of  New  River  and 
W.  of  River  Road,  and  W.  of  that  portion  of 
#3  Road  that  extends  from  intersection  of 
River  Road  and  #3  Road  S.  to  the  S.  Section 
line  of  Sec.  34;  T.  6  S,  R.  5  W.;  Tallahassee 
Meridian,  Franklin  County,  Florida; 

That  portion  of  Section  3  lying  between 
New  River  on  W.  and  #3  Road  on  R;  T.  7  S., 

R  5  W.;  Tallahassee  Meridian,  Franklin 
County,  Florida; 

That  portion  of  Section  4  lying  Southeast 
of  New  River;  T.  7  S.,  R  5  W,;  Tdlahassee 
Meridian,  Franklin  County,  Florida; 

That  portion  of  Section  10  lying  Northwest 
of  #3  Road;  T.  7  S.,  R  5  W.;  Tallahassee 
Meridian,  Franklin  County,  Florida; 

That  portion  of  Sec.  9  bounded  on  the  West 
and  South  by  New  River  and  on  the  East  by 
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#3  Road;  T.  7  S.,  R.  5  W.;  Tallahassee 
Meridian,  Franklin  County,  Florida; 

That  portion  of  Sec.  9  bounded  on  the  East 
by  New  River  and  on  the  West  and  South  by 
County  Road  and  #3  Road;  T.  7  S.,  R.  5  W.; 
Tallahassee  Meridian,  Franklin  County, 
Florida; 

Containing  6363  acres,  more  or  less,  and 
being  adjacent  to  the  Apalachicola  National 
Forest. 

These  lands  are  well  suited  for  watershed 
protection  and  meet  requirements  of  the 
Weeks  Act  of  March  1, 1911,  as  amended. 

Dated;  August  12, 1994. 

Adela  Backiel, 

Deputy  Assistant  Secretary,  Natural 
Resources  and  Environment. 

[FR  Doc.  94-21276  Filed  8-26-94;  8:45  ami 
BILUNQ  CODE  3410-11-M 


Foreign  Agricultural  Service 

Assessment  of  Fees  for  Dairy  Import 
Licenses 

AGENCY:  Foreign  Agricultural  Service, 
USDA. 

ACTION:  Notice  of  the  fee  for  dairy 
import  licenses  for  the  1995  quota  year. 

SUMMARY:  This  notice  announces  that 
the  fee  to  be  charged  for  the  1995  quota 
year  for  each  license  issued  to  a  person 
or  firm  by  the  Department  of  Agriculture 
authorizing  the  importation  of  certain 
dairy  articles  which  are  subject  to 
quotas  proclaimed  under  the  authority 
of  section  22  of  the  Agricultiiral 
Adjustment  Act  of  1933,  as  amended, 
will  be  $89.00  per  ficense. 

EFFECTIVE  DATE:  January  1, 1955. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richeird  P.  Warsack,  Dairy  Import  Quota 
Manager,  Import  Policies  and  Programs 
Division,  Room  5531-South  Building, 
U.S.  Department  of  Agriculture, 
Washington,  D.C.  20250-1000  or 
telephone  at  (202)  720-2916. 
SUPPLEMENTARY  INFORMATION: 
Regulations  promulgated  by  the 
Department  of  Agriculture  and  codified 
at  7  CFR  6.20-6.34  provide  for  the 
issuance  of  licenses  to  importers  of 
certain  dairy  articles  which  are  subject 


to  quotas  proclaimed  by  the  President 
pursuant  to  section  22  of  the 
Agricultural  Adjustment  Act  of  1933,  as 
amended  (7  U.S.C  624).  Those  dairy 
articles  may  only  be  entered  into  the 
United  States  by  or  for  the  account  of  a 
person  or  firm  to  whom  such  licenses 
have  been  issued  and  only  in 
accordance  with  the  terms  and 
conditions  of  such  licenses  and  the 
regulations. 

The  licenses  are  issued  on  a  calendar 
year  basis,  and  eadi  license  authorizes 
the  license  holder  to  import  a  specified 
quantity  and  type  of  dairy  articles  from 
a  specified  country.  The  use  of  licenses 
by  the  license  holder  to  import  dairy 
articles  is  monitored  by  the  Dairy 
Import  Quota  Manager,  Import 
Licensing  Group,  Import  Policies  and 
Programs  Division.  Foreign  Agricultural 
Service.  U.S.  Department  of  Agriculture 
(the  “Licensing  Authority”)  and  tlm  U.S. 
Customs  Service. 

Regulations  at  7  CFR  6.33(a)  provide 
that  a  fee  will  be  charged  for  each 
license  issued  to  a  person  or  firm  by  the 
Licensing  Authority  in  order  to 
reimburse  the  Department  of 
Agriculture  for  the  costs  of 
administering  the  licensing  system 
imder  this  regulation.  The  fee  is  to  be 
based  on  the  total  cost  to  the 
Department  of  Agriculture  of 
administering  the  licensing  system 
during  the  calendar  year  preoading  the 
year  for  which  the  fee  is  to  be  charged, 
divided  by  the  average  number  of 
licenses  issued  per  year  for  the  three 
years  preceding  the  year  for  which  the 
fee  is  to  be  assessed. 

Regulations  at  7  CFR  6.33(b)  provide 
that  the  Licensing  Authority  will 
announce  the  annual  fee  for  each 
license  and  that  such  fee  will  be  set  out 
in  a  notice  to  be  published  in  the 
Federal  Register.  Accordingly,  this 
notice  sets  out  the  fee  for  the  licenses  to 
be  issued  for  the  1995  calendar  year. 

Notice 

The  total  cost  to  the  Department  of 
Agriculture  of  administering  the 


licensing  system  during  1994  has  been 
determined  to  be  $322,681.  Of  this 
amount,  $150,181  represents  the  cost  of 
the  stafi  and  supervisory  hours  devoted 
directly  to  administering  the  licensing 
system  during  1994  (total  personnel 
costs  for  the  Import  Licensing  Group  of 
the  Foreign  Agricultural  Swvice  equaled 
$114,653;  a  proportionate  share  of  the 
supervisory  costs  devoted  directly  to 
administering  the  licensing  s)rstem 
equaled  $35,528);  $87,250  represents 
the  total  computer  costs  to  monitor  and 
issue  import  hcenses  during  1994;  and 
$85,250  represents  other  miscellaneous 
costs,  including  travel,  postage, 
publications,  forms,  and  an  ADP  system 
contractor. 

The  average  number  of  licenses  issued 
per  year  for  the  three  years  Immediately 
preceding  1995  has  bron  determined  to 
be  3,625.  Accordingly,  notice  is  hereby 
given  that  the  fee  for  each  license  issued 
to  a  person  or  firm  for  the  1995  calendar 
year,  in  accordance  with  the  regulations 
codified  at  7  CFR  6.20-6.34,  will  be 
$89.00  per  license. 

Issued  at  Washington.  DC.  the  4th  day  of 
August,  1994. 

Richard  P.  Warsack, 

Licensing  Authority. 

(FR  Doc.  94-21264  Filed  8-26-94;  8:45  am) 
BtLLMO  CODE  MIO-IMN 


DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

Notice  of  Petitions  by  Producing  Firms 
for  Determination  of  Eligibility  to  Apply 
for  Trade  Adjustment  Assistance 

AGENCY:  Economic  Development 
Administration  (EDA). 

ACTION:  To  Give  Firms  an  Opportunity 
to  Comment 


Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  horn  the  firms 
listed  below. 


List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  07/16/94-08/15/94 


Date  peti- 

Fkmname  Address  tion  Project, 

accepted 

D.S.  Inc.,  DBA  Touchplate  Lighting  1830  Wayne  Trace.  Fort  Wayne,  IN  46803  ».  07/20/94  Lighting  control  products. 

Controls. 

Portland  Provision  Company .  9348  North  Peninsular  Avenue,  Portland.  OR  07/21/94  Processed  meat  products. 

97217. 

Carolina  Steel  and  Wire  _  1-20  and  S.C.  6.  Lexington.  SC  29073  .  07/27/94  Stainless  steel  wire  cable  and  galvanized 

wire  cable. 

Quantum  Technology.  Inc .  30153  Arena  Drive.  Evergeen.  CO  80439  .  08/04/94  Instruments  for  physical  or  chemical  analy¬ 

sis. 

M.E.  Heuck  Co  .  P.O.  Box  23036,  Cincinnati,  OH  45223  .  06/04/94  Kitchen  tools. 

D&W  Wireline  Inc .  1717  Renaud  Drive,  Scott,  LA  70683  .  08/08/94  Oilfield  wirelirte  equipment. 
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UST  OF  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  07/16/94-08/15/94— Continued 


Firm  name 

Address 

Date  peti¬ 
tion 

accepted 

Project 

Monttcelk)  Group,  Inc.  (The) . 

100  E.  Monticello  Pky.,  Box  339,  Strafford, 
MO  65757. 

08/08/94 

Sunglasses,  injection  nwlded,  rubber  framed, 
hand  assembled. 

Lorin  Industries,  Inc.,  DBA  Sand 
Castle,  Inc. 

15  Bergen  Blvd.,  Fairvlew,  NJ  07022  . 

08/09/94 

Belts  and  Handbags  of  leather. 

Bemie  Mev,  Inc . 

110  East  138th  Street,  Bronx,  NY  10451  _ 

08/09/94 

Footwear  with  uppers  of  leather. 

Tektron  Micro  Electronics,  Inc . 

7483A  Candlewood  Road,  Hanover,  MD 
21076. 

08/15/94 

Hybrid  circuitry  products  and  secure  tele¬ 
phone  products. 

McDonald  Steel  Corporation . 

100  Ohio  Avenue,  P.O.  Box  416,  McDonald, 
OH  44437. 

08/15/94 

H^  rolled  steel  truck  wheel  rims  and  corrcret 
water  pipe  couplings. 

The  petitions  were  submitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm’s  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  part  having  a  substantial  interest 
in  the  proceedings  may  request  a  puhfic 
hearing  on  the  matter.  A  request  for  a 
hearing  must  be  received  by  the  Trade 
Adjustment  Assistance  Division,  Room 
7023,  Economic  Development 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230,  no 
later  than  the  close  of  business  of  the 
tenth  calendar  day  following  the 
publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  under  which  these 
petitions  are  submitted  is  11.313,  Trade 
Adjustment  Assistance. 

Dated:  August  18, 1994. 

Daniel  F.  Harrington, 

Director,  Trade  Adjustment  Assistance 
Division. 

(FR  Doc.  94-21208  Filed  8-26-94;  8:45  am) 
BILUNQ  COO€  3510-24-M 


International  Trade  Administration 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  Issuance  of  an 
Amended  Export  Trade  Certificate  of 
Review,  Application  No.  8&-5A016. 

SUMMARY:  The  Department  of  Commerce 
has  issued  an  amendment  to  the  Export 
Trade  Certificate  of  Review  granted  to 
Wood  Machinery  Manufacturers  of 
America  (“WMMA”)  on  February  3, 
1989.  Notice  of  issuance  of  the 
Certificate  was  published  in  the  Federal 


Register  on  February  9, 1989  (54  FR 
6312). 

FOR  FURTHER  INFORMATION  CONTACT:  W. 
Dawn  Busby,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  (202)  482-5131. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  Sections  4001-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certificates  of 
Review.  The  regulations  implementing 
Title  III  are  foimd  at  15  CFR  Part  325 
(1993). 

The  Office  of  Export  Trading 
Company  Afiairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6^),  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  Certificate  in 
the  Federal  Register.  Under  Section 
305(a)  of  the  Act  and  15  CFR  325.11(a), 
any  person  aggrieved  by  the  Secretary’s 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  action 
in  any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Amended  Certificate 

Export  Trade  Certificate  of  Review 
No.  88-00016,  was  issued  to  Wood 
Machinery  Manufacturers  of  America  on 
February  3, 1989  (54  FR  6312,  February 
9, 1989)  and  previously  amended  on 
June  22, 1990  (55  FR  27292,  July  2, 
1990);  August  20, 1991  (56  FR  42596, 
August  28, 1991):  and  December  13, 
1993  (58  FR  66344,  December  20, 1993). 

WMMA’s  Export  Trade  Certificate  of 
Review  has  been  amended  to:  add  each 
of  the  following  companies  as  a  new 
"Member”  of  the  Certificate  within  the 
meaning  of  section  325.2(1)  of  the 
Regulations  (15  CFR  325.2(1)):  Machine 
Systems,  L.L.C.,  Bend,  Oregon;  Safranek 
Ent.,  Inc.,  Atascadero,  California;  and 
The  Original  Saw  Co.,  Britt,  Iowa. 

A  copy  of  the  amended  certificate  will 
be  kept  in  the  International  Trade 
Administration’s  Freedom  of 


Information  Records  Inspection  Facility, 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

Dated:  August  23, 1994. 

W.  Dawn  Busby, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

(FR  Doc.  94-21207  Filed  8-26-94;  8:45  am) 
BILLING  CODE  3510-DR-P 


Export  Trade  Certificate  of  Review 

action:  Notice  of  Application  to  Amend 
Certificate. 


SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
to  amend  an  Export  Trade  Certificate  of 
Review.  This  notice  summarizes  the 
proposed  amendment  and  requests 
comments  relevant  to  whether  an 
amended  Certificate  should  be  issued. 

FOR  FURTHER  INFORMATION  CONTACT:  W. 
Dawn  Busby,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  (202)  482-5131. 
This  is  not  a  toll-fi^  number. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of  1982 
(15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal ' 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 
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Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
of  whether  a  Secretary  of  Commerce 
should  issue  an  amended  Certificate  to 
the  applicant.  An  original  and  five  (5) 
copies  of  such  comments  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  Department  of 
Commerce,  Room  1800H,  Washington, 
D.C.  20230.  Information  submitted  by 
any  person  is  exempt  from  disclosure 
imder  the  Freedom  of  Information  Act 
(5  U.S.C.  552).  Comments  should  refer 
to  this  appUcation  as  "Export  Trade 
Certificate  of  Review,  appUcation 
number  88-6A017.” 

The  Construction  Industry 
Manufacturers  Association’s  original 
Certificate  was  issued  on  May  26, 1989, 
(54  24932,  June  12, 1989),  and 
previously  amended  on  April  4, 1990  (55 
FR 14100,  April  16, 1990);  January  3, 

1991  (56  FR  843,  January  9, 1991); 
December  U,  1991  (56  FR  65467, 
December  17, 1991);  and  October  21, 

1992  (57  FR  48788,  October  28t  1992).  A 
summary  of  the  current  application  for 
an  amendment  follows; 

Summary  of  the  Application 

Applicant:  Construction  Industry 
Manufacturing  Association  (CIMA),  111 
East  Wisconsin  Ave.,  Milwaukee, 
Wisconsin  53202. 

Contact:  Mr.  J.  William  Peterson, 
Telephone:  (202)  479-2666. 

Application  No.:  88-6 A017. 

^Date  Deemed  Submitted:  August  23, 
1994. 

Proposed  Amendment:  CIMA  seeks  to 
amend  its  Certificate  to  add  the 
following  company  as  a  new  “Member” 
of  the  Certificate  within  the  meaning  of 
§  325.2(1)  of  the  Regulations  (15  CFR 
325.2(1)):  American  Crane  Corporation, 
Wilmington,  North  Carolina.  CIMA  also 
is  deleting  ScanRoad,  Incorporated  as  a 
member  company. 

Dated:  August  24, 1994. 

W.  Dawn  Busby, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

[FR  Doc.  94-21263  Filed  8-26-94;  8:45  am) 
BILUNQ  CODE  3S10-Ofl-P 


Export  Trade  Certificfrte  of  Review 

ACTION:  Notice  of  Application  to  Amend 
Certificate. 

SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs  (“OETCA”), 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  to  amend  an  Export 


Trade  Certificate  of  Review.  This  notice 
summarizes  the  proposed  amendment 
and  requests  comments  relevant  to 
whether  the  Certificate  should  be 
issued. 

FOR  FURTHER  INFORMATION  CONTACT:  W. 
Dawn  Busby,  DirectOT,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202/482-5131. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Comptany  Act  of 
1982  (15  U.S.C.  Sections  4001-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certificates  of 
Review.  A  Certificate  of  Review  protects 
the  holder  and  the  members  identified 
in  the  Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  siunmarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  an  amended  Certificate  should 
be  issued.  An  original  and  five  (5) 
copies  should  be  submitted  no  later 
than  20  days  after  the  date  of  this  notice 
to:  Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  Room  1800H,  Washington, 
DC  20230.  Information  submitted  by  any 
person  is  exempt  bom  disclosure  under 
the  Freedom  of  Information  Act  (5 
U.S.C.  552).  Comments  should  refer  to 
this  application  as  “Export  Trade 
Certificate  of  Review,  application 
number  92-3A001”. 

Aerospace  Industries  Association  of 
America,  Inc.  (“AIA”)  original 
Certificate  was  issued  on  April  10, 1992 
(57  FR  13707,  April  17, 1992)  and 
previously  amended  on  September  8, 
1992  (57  FR  41920,  September  14, 1992) 
and  on  October  8, 1993  (58  FR  53711, 
October  18, 1993).  A  svimmary  of  the 
lication  for  an  amendment  follows. 
ummaiy  of  the  Application: 

Applicant:  Aerospace  Industries 
Association  of  America,  Inc.  (“AIA”), 
1250  Eye  Street,  NW.,  Washington,  DC 
20005,  Contact:  Mac  S.  Dunaway, 
Esquire,  Telephone:  (202)  862-9700. 

Application  No.;  92-3A001. 

Date  Deemed  Submitted:  August  19, 
1994. 

Request  For  Amended  Certificate: 

AIA  seeks  to  amend  its  Certificate  to: 

1.  add  the  following  companies  as 


“Members”  within  the  meaning  of 
section  325.2(1)  of  the  Regulations  (15 
CFR  325.2  (1)):  Dynamic  Engineering 
Inc.,  Newport  News,  VA;  Computing 
Devices  International,  Bloomington,  MN 
(Controlling  Entity:  Ceridian 
Corporation,  Minneapolis,  MN);  AAI 
Corporation,  Hunt  Valley,  MD 
(Controlling  Entity:  United  Industrial 
Corporation,  New  York,  NY);  emd 
Teleflex  Inc.,  Plymouth  Meeting,  PA.; 

2.  delete  the  following  companies  as 
“Members”  of  the  Certificate:  BASF 
Structural  Materials,  Charlotte,  NC 
(Controlling  Entity:  BASF  Corporation, 
Parsippany,  NJ);  Bechtel  National.  Inc., 
San  l^andsco,  CA  (Controlling  Entity: 
Bechtel  Group,  Inc.,  San  Francisco.  CA); 
Best  Foam  Fabricators,  Inc.,  Chicago,  IL; 
CTA  Incorporated,  Rockville,  MD; 
Edwards  Aerospace,  Inc.,  Irving,  TX 
(Controlling  Entity.  Edwards 
Technology,  Inc.,  Irving.  TX);  IBM 
Corporation,  Armonk,  NY;  Ontario 
Corporation,  Muncie,  IN;  Precision 
Castparts  Corporation,  Portland,  OR; 
and  Smiths  Industries  Aerospace  and 
Defense,  Grand  Rapids.  MI  (Controlling 
Entity:  Smith  Industries  PLC, 

ENGLAND  NWl  18DS);  and 

3.  change  the  listing  of  the  following 
ciurent  “Members”  as  follows;  change 
the  name  of  Rohr  Industries,  Inc.  to 
Rohr,  Inc.;  and  consolidate  the  listings 
for  the  Grumman  Corporation  and  the 
Northrop  Corporation  into  the  Northrop 
Grumman  Corporation. 

Dated;  August  23, 1994. 

W.  Dawn  Busby, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

[FR  Doc.  94-21206  Filed  8-26-04;  8:45  am) 
BILUNQ  CODE  3S10-OIM> 


National  Oceanic  and  Atmospheric 
Administration 

P.D.  082394B] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene  a 
public  meeting  of  its  Joint  Habitat 
Protection  Advisory  Panels  on 
September  13, 1994,  from  9:00  a.m. 
imtil  4:30  p.m.,  and  September  14.  from 
8:30  a.m.  until  12:00  noon,  to  review 
and  discuss: 
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(a)  Mercury  occurrence  in  coastal 
fisheries: 

(b)  Potential  assumption  of  Section 
404  Permitting  Program  by  Florida  and 
Louisiana; 

(c)  Mitigation  banking  plans  for 
Florida; 

(d)  The  Corps  of  Engineers’  and 
Louisiana’s  long-term  management 
plans  for  Federal  channels; 

(e)  Louisiana  coastal  wetlands 
conservation  plan; 

(f)  The  Federal  ecosystem 
management  plan; 

(g)  Estimating  estuarine  freshwater  in¬ 
flow  needs: 

(h)  Removal  of  offshore  platforms 
with  explosives  and  the  impacts  on 
fisheries; 

(i)  A  scientific  assessment  of  coastal 
wetland  loss,  restoration,  and 
management  in  Louisiana; 

(j)  Louisiana  Department  of  Wildlife 
and  Fisheries  policy  on  marsh 
management:  and 

(k)  Proposed  Magnuson  Act 
amendments  regarding  Council 
involvement  in  habitat  issues. 

This  meeting  will  be  held  at  the  New 
Orleans  Airport  Hilton  Hotel  and 
Conference  Center,  901  Airline 
Highway,  Kenner,  LA. 

FOR  FURTHER  IHFORMATION  CONTACT: 
Richard  Hoogland,  Biologist,  Gulf  of 
Mexico  Fishery  Management  Council, 
5401  West  Kennedy  Boulevard,  Suite 
331,  Tampa,  FL;  telephone:  (813)  228- 
2815. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Julie 
Krebs  at  the  above  address  by 
September  6, 1994. 

Dated:  August  24,  1994. 

David  S.  Crestin 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 

IFR  Doc.  94-21247  Filed  8-26-94;  8:45  am) 
BILUNG  CODE  3510-22-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Suspension  of 
Enforcement  of  Import  Restraint 
Limits,  Guaranteed  Access  Levels  and 
Export  Visa  Requirements  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Haiti;  Correction 

August  23, 1994. 

The  notice  and  letter  to  the 
Commissioner  of  Customs  published  in 


the  Federal  Register  on  July  11, 1994 
(59  FR  35325)  cancels  and  supersedes 
the  notice  and  letter  to  the 
Commissioner  of  Customs  dated  January 
26, 1994  (57  FR  4693,  published  on 
February  1, 1994)  which  announced  the 
establishment  of  1994  import  limits  and 
guaranteed  access  levels  and  visa 
requirements  for  certain  cotton  and 
man-made  fiber  textile  products, 
produced  or  manufactured  in  Haiti. 
Edwin  E.  Maddrey, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

[FR  Doc.  94-21268  Filed  8-26-94;  8:45  am) 
BILLING  CODE  35t(>-OR-F 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title;  Applicable  Form,  and  OMB 
Control  Number:  Department  of  Defense 
Dependents  Schools  Voluntary 
Questionnaire;  SD  Form  779;  OMB 
Control  Number  0704-0223. 

Type  of  Request:  Revision 
Number  of  Respondents:  3,000 
Responses  per  Respondent:  1 
Annual  Responses:  3,000 
Average  Burden  per  Response:  10 
minutes 

Annual  Burden  Hours:  500 
Needs  and  Uses:  The  information 
collected  hereby,  provides  a  means  of 
evaluating  the  effectiveness  of  the 
Federal  Equal  Employment  Opportunity 
program,  including  handicapped 
applicants,  and  Department  of  Defense 
Dependents  Schools  recruiting  efforts. 

Affected- Public:  Individuals  or 
households 

Frequency:  On  occasion 
Respondent’s  Obligation:  Voluntary 
OMB  Desk  Officer:  Mr.  Edward  C. 
Springer 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
P.  Pearce 

Written  requests  for  copies  of  the 
information  collection  proposal  should 


be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  VA  22202-4302. 

Dated;  August  23, 1994. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  94-21161  Filed  8-26-94;  8:45  am) 
BILLING  CODE  5000-04-M 


Office  of  the  Secretary 

Membership  of  the  Defense  Nuclear 
Agency  Performance  Board 

AGENCY:  Defense  Nuclear  Agency 
(DNA),  DOD. 

ACTION:  Notice  of  membership  of  the 
Defense  Nuclear  Agency  Performance 
Review  Board. 


SUMMARY:  This  notice  announces  the 
appointment  of  the  members  of  the 
Performance  Review  Board  (PRB)  of  the 
Defense  Nuclear  Agency.  The 
publication  of  PRB  is  required  by  5 
U.S.C.  4314(c)(4).  The  Performance 
Review  Board  shall  provide  fair  and 
impartial  review  of  Senior  Executive 
Service  performance  appraisals  and 
make  recommendations  regarding 
performance,  recertification  and 
performance  awards  to  the  Director, 
Defense  Nuclear  Agency. 

EFFECTIVE  DATE:  The  effective  date  of 
service  for  the  appointees  of  the  DNA 
PRB  is  on  or  about  September  16,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

D.  Dial-Alfred,  Workforce  Effectiveness  ^ 
Branch  (CVWE),  Defense  Nuclear 
Agency,  Washington,  D.C.  20305-1000, 
(703) 325-7953. 

SUPPLEMENTARY  INFORMATION:  The 

names  and  titles  of  the  members  of  the 
DNA  PRB  are  set  forth  below.  All  are 
DNA  officials  unless  otherwise 
identified. 

Dr.  George  W.  Ullrich,  Deputy  Director 
Mr.  Robert  L.  Brittigan,  General  Counsel 
Ms.  Juanita  W.  Hargrove,  Associate 
Director  (Personnel  Programs) 

Defense  Logistics  Agency 

Mr.  Frederick  Menz,  Staff  Assistant  for 
Weapons  Technology,  Office  of  the 
Under  Secretary  of  Defense  for 
Acquisition  Technology 
The  following  DNA  officials  will 
serve  as  alternate  members  of  the  DNA 
PRB,  as  appropriate: 

Mr.  Paul  H.  Carew,  Comptroller 
Mr.  Frederick  S.  Celec,  Deputy  Director  for 
Operations 

Mr.  David  G.  Freeman,'  Director,  Acquisition 
Management  Office 
Dr.  Kent  L.  Goering.  Chief,  Structural 
Dynamics  Division 
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Mr.  Richard  L.  Gullickson,  Chief, 
Environments  and  Modeling  Division 
Dr.  Don  A.  Linger,  Director  for  Test 
Mr.  Clifton  B.  McFarland,  Jr.,  Director  for 
Shock  Physics 

Mrs.  Joan  Ma  Pierre,  Director  for  Radiation 
Sciences 

Dr.  Michael  J.  Shore,  Chief,  Director  for 
Technology  Applications 
Mr.  Robert  C.  Webb,  Chief,  Electronics  and 
Systems  Technology  Division 
Dr.  Leon  A.  Wittwer,  Chief,  Weapons  Effects 
Division 

Dated:  August  23, 1994. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

[FR  Doc.  94-21160  Filed  8-26-94;  8:45  am) 
BtLUNQ  COO€  500(M>4-M 


Department  of  the  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463),  announcement  is 
made  of  the  following  Committee 
Meeting:  , 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  15-16  September  1994. 

Time  of  Meeting:  0900-1700. 

Place:  Army  Missile  Command,  Huntsville, 
AL. 

Agenda:  The  Army  Science  Board’s  Ad 
Hoc  Study  on  “Aided  Target  Recognition” 
(ATR)  will  meet  to  receive  briefings  on 
military-funded  programs  in  aided  and 
automatic  target  recognition  and  to  begin 
drafting  its  report.  This  meeting  will  be 
closed  to  the  public  in  accordance  with 
Section  552b{c)  of  Title  5,  U.S.C.,  specifically 
subparagraph  (1)  thereof,  and  Title  5,  U.S.C., 
Appendix  2,  subsection  10(d).  The  classified 
and  unclassified  matters  to  be  discussed  are 
so  inextricably  intertwined  so  as  to  preclude 
opening  all  portions  of  the  meeting.  The  ASB 
Administrative  Officer,  Sally  Warner,  may  be 
contacted  for  further  information  at  (703) 
695-0781. 

Sally  A.  Warner 

Administrative  Officer,  Army  Science  Board. 
(FR  Doc.  94-21274  Filed  8-26-94;  8:45  am) 
BILUNQ  CODE  3710-08-M 


Army  Science  Board;  Closed  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463),  announcement  is  made  of 
the  following  Committee  Meeting; 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  14  September  1994. 

Time  of  Meeting:  0900-1500. 

Place:  Pentagon,  Washington,  DC. 

Agenda:  The  Army  Science  Board’s  Ad 
Hoc  Study  on  “Innovations  in  Artillery  Force 
Structure”  will  hold  a  meeting  of  the  Panel 
Members.  This  meeting  will  hosted  by  the 


Office  of  the  Deputy  Chief  of  Staff  for 
Operations  and  Plans,  U.S.  Army.  The  intent 
of  the  meeting  is  to  present  emerging  results 
on  updated  scenario  analysis  conducted  by 
the  TRADOC  Analysis  Center  from  Fort 
Leavenworth,  Kansas  using  the  Vector  in 
Command  (VIC)  model.  Additionally,  the 
United  States  Field  Artillery  Center  will 
present  emerging  results  from  analysis  on  the 
field  artillery  force  structure  excursions 
recommended  by  the  ASB  panel.  Panel 
discussions  will  follow.  It  will  consist  of 
primarily  classified  briefings  dealing  with 
military  strategy,  scenarios,  war  plans,  force 
structure  analysis,  and  field  artillery  weapon 
systems.  This  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b{c)  of 
Title  5,  U.S.C.,  specifically  subparagraph  (1) 
thereof,  and  Title  5,  U.S.C.,  Appendix  2, 
subsection  10(d).  The  classifi^  and 
unclassified  matters  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  all  portions  of  the  meeting.  The  ASB 
Administrative  Officer  Sally  Warner,  may  be 
contacted  for  further  information  at  (703) 
695-0781.  ' 

Bernice  Broome, 

Administrative  Staff.  Army  Science  Board. 
(FR  Doc.  94-21275  Filed  6-26-94;  8:45  am) 
BILUNQ  CODE  3710-0e-M 


Privacy  Act  of  1974;  Notice  to  Amend 
a  System 

AGENCY:  Department  of  the  Army,  DOD. 
ACTION:  Notice  to  amend  a  system. 

SUMMARY:  The  Department  of  the  Army 
is  amending  one  system  of  records 
notice  in  its  existing  inventory  of 
records  system  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
September  28, 1994,  unless  comments 
are  received  which  result  in  a  contrary 
determination. 

ADDRESSES:  U.S.  Army  Information 
Systems  Command,  ATTN:  ASOP-MP, 
Fort  Huachuca,  AZ  85613-5000. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Pat  Turner  at  (602)  538-6856  or  DSN 
879-6856. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  change  to  the  record 
system  being  amended  is  set  forth 
bielow.  The  proposed  amendment  is  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974,  (5  U.S.C.  552a), 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
reports. 


Dated:  August  22, 1994. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

A0381-l00bDAMI 
SYSTEM  name: 

Technical  Surveillance  Index 
(February  22.  1993.  58  FR  10126). 

changes: 

***** 

SYSTEM  LOCATION: 

Delete  entry  and  replace  with  ‘The 
intelligence  portions  of  the  index  are 
located  at  the  Investigative  Records 
Repository,  U.S.  Army  Central  Security 
Facility,  U.S.  Army  Intelligence  and 
Security  Command,  902d  Military 
Intelligence  Group,  ATTN:  lAGPA-CSF- 
R,  Fort  Meade,  MD  20755-5995;  and 
The  law  enforcement  portions  of  the 
index  are  located  at  the  U.S.  Army 
Crime  Records  Center,  ATTN:  CICR-ZA, 
2301  Chesapeake  Avenue,  Baltimore, 

MD  21222-4099.” 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  ‘Persons 
vmder  investigation  by  military  law 
enforcement  or  military  intelligence  ’ 
activities  and  parties  to  the  conversation 
whose  conversations  have  been 
intercepted  during  electronic 
surveillance  operations  conducted  by, 
or  on  behalf  of,  the  Army.” 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  and  replace  with  ‘The  person 
who  is  the  subject  of  the  surveillance 
and  to  the  extent  known,  names  of  each 
identifiable  person  whose 
communications  were  intercepted; 
language  of  conversation;  Social 
Security  Numbers;  telephone  number, 
radio  ft^uencies  or  radio  call  signs 
involved;  address  of  premise  at  which 
surveillance  was  conducted;  title  or 
number  of  the  investigative  file;  element 
maintaining  the  case  file  and  date  or 
dates  of  the  interceptions. 

Also  may  include  backup  material 
(i.e.,  electronic  surveillance  information 
that  was  used,  retained,  or 
disseminated)  when  not  filed  as  part  of 
the  investigative  file.” 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  ‘18 
U.S.C.  2510-2520  and  3504;  DoD 
5240.1-R  as  implemented  by  Army 
Regulation  381-10,  U.S.  Army 
Intelligence  Activities;  and  DoD  5200.24 
as  implemented  by  Army  Regulation 
190-53,  Interception  of  Wire  and  Oral 
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Communications  for  Law  Enforcement 
Purposes:  emd  E.O.  9397.” 

PURPOSE(S): 

Delete  entry  and  replace  with  To 
enable  Military  Law  Enforcement  and 
Counterintelligence  agencies  to  quickly 
locate  records  of  electronic  surveillance 
activities  in  response  to  motions  for 
discovery  and  inquiries  and  court 
documents.” 

***** 

RETRIEVABILITY: 

Delete  entry  and  replace  with  'By  a 
combination  of  name,  address.  Social 
Security  Number,  telephone  number, 
radio  fi^uency,  call  sign,  or  case 
designation.” 

SAFEGUARDS: 

Delete  entry  after  first  sentence,  and 
add  the  following  ‘Computer  based 
index  is  maintained  in  ‘fail-safe”  system 
software  with  password  protected 
access.  Paper  records  are  maintained  in 
General  Services  Administration 
approved  security  containers,  physically 
separated  ft'om  other  materials,  and  eire 
accessible  only  to  authorized  personnel 
who  are  properly  screened,  cleared,  and 
trained.” 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
‘Investigative  Records  Repository 
computer  index  entries  are  deleted  10 
years  after  date  of  interception  or  upon 
destruction  (shredding,  burning, 
pulping  or  magnetic  erasing)  or  transfer 
to  the  National  Archives  of  case  file 
containing  electronic  surveillance 
information.  Transfer  dates  occur  25,  30, 
and  50  years  after  the  date  of  the  most 
current  material  in  the  file  as  governed 
by  retention  period  applied  to  the  case 
dossier. 

Crime  Records  Center  documents  and 
related  interception  will  be  maintained 
for  the  period  of  time  consistent  to  the 
investigative  record  to  which  they 
pertain,  i.e.,  3,  5,  and  40  years.  Disposal 
will  be  through  shredding,  burning  or 
pulping  and  magnetic  erasing. 

Tapes  obtained  as  the  result  of 
domestic  non-consensual  interceptions 
and  retained  as  backup  material  will  be 
kept  for  10  years.” 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Add  to  entry  ‘The  U.S.  Army  Criminal 
Investigations  Command,  5611 
Columbia  Pike,  Falls  Church,  VA 
22041-2015  for  the  law  enforcement 
portion  of  the  index.” 

•  *  •  *  • 


RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with  ‘Army 
and  other  federal,  state  and  local 
investigative  agencies.” 

***** 

A0381-100bDAMi 
SYSTEM  NAME: 

Technical  Surveillance  Index. 

SYSTEM  LOCATION: 

The  intelligence  portions  of  the  index 
are  located  at  the  Investigative  Records 
Repository,  U.S.  Army  Central  Security 
Facility,  U.S.  Army  Intelligence  and 
Security  Command,  902d  Military 
Intelligence  Group,  ATTN:  lAGPA-CSF- 
R,  Fort  Meade,  MD  20755-5995;  and 

The  law  enforcement  portions  of  the 
index  are  located  at  the  U.S.  Army 
Crime  Records  Center,  ATTN:  CICR-ZA, 
2301  Chesapeake  Avenue,  Baltimore, 

MD  21222-4099. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  under  investigation  by 
military  law  enforcement  or  military 
intelligence  activities  and  parties  to  the 
conversation  whose  conversations  have 
been  intercepted  during  electronic 
surveillance  operations  conducted  by, 
or  on  behalf  of,  the  Army, 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  person  who  is  the  subject  of  the 
surveillance  and  to  the  extent  known, 
names  of  each  identifiable  person  whose 
communications  were  intercepted; 
language  of  conversation;  Social 
Security  Numbers;  telephone  number, 
radio  firequencies  or  radio  call  signs 
involved;  address  of  premise  at  which 
surveillance  was  conducted;  title  or 
number  of  the  investigative  file;  element 
maintaining  the  case  file  and  date  or 
dates  of  the  interceptions. 

Also  may  include  backup  material 
(i.e.,  electronic  surveillance  information 
that  was  used,  retained,  or 
disseminated)  when  not  filed  as  part  of 
the  investigative  file, 

AUTHORITY  FOR  MAIf.TENANCE  OF  THE  SYSTEM: 

18  U.S.C.  2510-2520  and  3504;  DoD 
5240. 1-R  as  implemented  by  Army 
Regulation  381-10,  U.S.  Army 
Intelligence  Activities;  and  DoD  5200.24 
as  implemented  by  Army  Regulation 
190-53,  Interception  of  Wire  and  Oral 
Communications  for  Law  Enforcement 
Purposes;  and  E.O.  9397 

PURPOSE(S): 

To  enable  Military  Law  Enforcement 
and  Counterintelligence  agencies  to 
quickly  locate  records  of  electronic 
surveillance  activities  in  response  to 
motions  for  discovery  and  inquiries  and 
court  documents. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  TIC 
SYSTEM,  MCLUOINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  piusuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  ‘Blanket  Routine  Uses’  published 
at  the  beginning  of  the  Army’s 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMG,  RETAINING,  AND 
DISPOSINQ  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Maintained  on  computers,  micro- 
imaging,  and  paper  records. 

RETRIEVABILITY: 

By  a  combination  of  name,  address. 
Social  Security  Number,  telephone 
number,  radio  fiequency,  call  sign,  or 
case  designation. 

safeguards: 

Access  to  buildings  is  controlled  by 
security  guards.  Computer  based  index 
is  maintained  in  ‘fail-safe’  system 
software  with  password  protected 
access.  Paper  records  are  maintained  in 
General  Services  Administration 
approved  security  containers,  physically 
separated  from  other  materials,  and  are 
accessible  only  to  authorized  personnel 
who  are  properly  screened,  cleared,  and 
trained. 

RETENTION  AND  DISPOSAL: 

Investigative  Records  Repository 
computer  index  entries  are  deleted  10 
years  after  date  of  interception  or  upon 
destruction  (shredding,  burning, 
pulping  or  magnetic  erasing)  or  transfer 
to  the  National  Archives  of  case  file 
containing  electronic  surveillance 
information.  Transfer  dates  occur  25,  30, 
and  50  years  after  the  date  of  the  most 
current  material  in  the  file  as  governed 
by  retention  period  applied  to  the  case 
dossier. 

Crime  Records  Center  documents  and 
related  interception  will  be  maintained 
for  the  period  of  time  consistent  to  the 
investigative  record  to  which  they 
pertain,  i.e.,  3, 5,  and  40  years.  Disposal 
will  be  through  shredding,  burning  or 
pulping  and  magnetic  erasing. 

Tapies  obtained  as  the  result  of 
domestic  non-consensual  interceptions 
and  retained  as  backup  material  will  bp 
kept  for  10  years, 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  Deputy  Chief  of  Staff  for 
Intelligence,  Headquarters,  Department 
of  the  Army,  The  Pentagon,  Washington 


Federal  Register  /  Vol.  59,  No.  166  /  Monday,  August  29,  1994  /  Notices 


44413 


DC  20310-1001  for  the  intelligence 
portion  of  the  index. 

The  U.S.  Army  Criminal 
Investigations  Command,  5611 
Columbia  Pike,  Falls  Church,  VA 
22041-2015  for  the  law  enforcement 
portion  of  the  index. 

NOTIFICAnON  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Director, 
U.S.  Army  Central  Security  Facility, 
USAINSCOM,  902d  Military 
Intelligence  Group,  ATTN:  lAGPA-CSF- 
F,  Fort  George  G.  Meade,  MD  20755- 
5995,  for  intelligence  records; 

Or  to  the  Director,  U.S.  Army  Crime 
Records  Center,  ATTTJ:  CICR-FP,  2301 
Chesapeake  Avenue,  Baltimore,  MD 
21222-4099,  for  law  enforcement 
records. 

Individual  should  provide  full  name, 
address,  and  Social  Security  Number  in 
written  request. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Director. 
U.S.  Army  Central  Security  Facility, 
USAINSCOM,  902d  Military 
Intelligence  Group,  ATTN:  lAGPA-CSF- 
F,  Fort  George  G.  Meade,  MD  20755- 
5995,  for  intelligence  records; 

Or  to  the  Director,  U.S.  Army  Crime 
Records  Center,  ATTN:  ClCR-FP,  2301 
Chesapeake  Avenue,  Baltimore,  MD 
21222-4099,  for  law  enforcement 
records. 

Individual  should  provide  full  name, 
address,  and  Social  Security  Number  in 
written  request. 

COKTEST1NQ  RECORD  PROCEDURES: 

The  Army’s  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Army  and  other  federal,  state  and 
local  investigative  agencies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Portions  of  this  system  may  be  exempt 
under  the  provisions  of  5  U.S.C. 
552a(k)(l).  (k)(2),  or  (k}(5),  as  applicable. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)(1),  (2). 
and  (3).  (c),  an  (e)  and  published  in  32 
CFR  part  505.  For  additional 
information  contact  the  system  manager. 
(FR  Doc.  94-21162  Filed  8-26-94;  8:45  am] 
BILUNQ  CODE  5000-04-F 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site 
Specific  Advisory  Board,  Nevada  Test 
Site 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site 
Specific  Advisory  Board  (EM  SSAB), 
Nevada  Test  Site, 

DATES:  Wednesday,  September  7, 1994: 
7:00  p.m.-10:00  p.m.  _ 

ADDRESS:  Holiday  Inn  Crown^laza, 

4255  South  Paradise  Road,  Las  Vegas, 
Nevada. 

FOR  FURTHER  INFORMATION  CONTACT:  Don 
Beck,  Public  Participation  Program 
Manager,  Office  of  Public 
Accountability,  EM-5, 1000 
Independence  Avenue,  SW., 

Washington.  DC  20585,  (202)  586-7633. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Committee:  The  EM 
SSAB  provides  input  and 
recommendations  to  the  Department  of 
Energy  on  Environmental  Management 
strategic  decisions  that  impact  future 
use,  risk  management,  economic 
development,  and  budget  prioritization 
activities. 

Tentative  Agenda:  Wednesday, 
September  7, 1994;  7:00  p.m.  Call  to 
Order,  Review  Agenda,  Minutes 
Acceptance,  Financial  Report, 
Correspondence,  Reports  from 
Committees,  Delegates  and 
Representatives,  Unfinished  Business, 
New  Business,  Evaluation  of  Board  and 
Environmental  Restoration  and  Waste 
Management  Programs,  Public  Comment 
Period,  Announcements;  10:00  p.m. 
Adjournment. 

If  needed,  time  will  be  allotted  after 
public  comments  for  old  business,  new 
business,  items  added  to  the  agenda, 
and  administrative  details. 

A  final  agenda  will  be  available  at  the 
meeting  Wednesday,  September  7, 1994. 

Public  Participation:  The  meeting  is  • 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Dion  Beck’s  office  at  the  address 
or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 


meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments. 
Due  to  progranunatic  issues  that  had  to 
be  resolved,  the  Federal  Register  notice 
is  being  published  less  than  fifteen  days 
before  the  date  of  the  meeting.  Written 
comments  will  be  accepted,  at  the 
address  above,  for  15  days  after  the  date 
of  the  meeting. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays. 

Issued  at  Washington,  DC  on  August  24, 
1994. 

Rachel  M.  Samuel, 

Acting  Advisory  Committee  Management 
Officer. 

(FR  Doc.  94-21262  Filed  8-26-94;  8:45  am) 
BILUNQ  CODE  e450-01-P 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

[Project  Nos.  460-001,  et  al.] 

Hydroelectric  Applications  [City  of 
Takoma,  Washington,  et  ai.];  Notice  of 
Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

la.  Type  of  Application:  New  License. 

b.  Project  No.:  460-001. 

c.  Date  filed:  November  5, 1974. 

d.  Applicant:  City  of  Tacoma, 
Washington. 

e.  Name  of  Project:  Cushman. 

f.  Location:  On  the  North  Fork 
Skokomish  River,  in  Mason  and  Pierce 
Counties,  Washington.  The  project 
occupies  lands  of  the  United  States 
within  Olympic  National  Park,  Olympic 
National  Forest,  and  the  Skokomish 
Indian  Reservation. 

g.  Filed  Pursuant  to:  Federal  Power 
\ct  16  use  §§  791(a)-825(r). 

h.  Applicant  Contact:  Director  of 
Utilities,  Tacoma  Public  Utilities,  P.O. 
Box  11007,  Tacoma,  WA  98411,  (206) 
383-2471. 

i.  FERC  Contact:  James  Hunter  at  (202) 
219-2839. 

j.  Deadline  Date:  September  30, 1994. 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
standard  paragraph  DIO  below. 

l.  Description  of  Project:  The  existing 
Cushman  Project  has  a  total  installed 
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capacity  of  124.2  megawatts  (MW)  and 
consists  of  two  developments: 

Cushman  No.  1  Development  consists 
of:  (1)  the  260- foot-high,  400-foot-long 
concrete  arch  Dam  No.  1;  (2)  the  9.6- 
mile-long  Lake  Cushman;  (3)  a  power 
intake  located  upstream  of  the  dam;  (4) 
a  17-foot-diameter,  540- foot- long  power 
txmnel  that  leads  to  two  10-foot- 
diameter,  150-foot-long  penstocks;  (5) 
the  Cushman  No.  1  powerhouse 
containing  two  identical  generating 
units  with  a  total  installed  capacity  of 
43.2  MW;  (6)  a  switchyard  adjacent  to 
the  powerhouse  on  the  left  bank;  (7)  two 
5-mile- long,  115-kilovolt  (kV) 
transmission  lines  connecting  to  the 
switchyard  at  the  development 
described  below;  and  (0)  appurtenant 
facilities. 

Cushman  No.  2  Development  consists 
of;  (1)  the  230-foot-high,  320-foot-long 
concrete  arch  Dam  No.  2;  (2)  the  1-mile- 
long  Lake  Kokanee;  (3)  a  power  intake 
located  on  the  left  abutment;  (4)  a  17- 
foot-diameter,  2.5-mile-long  pressure 
timnel  that  leads  to  a  surge  tank  and 
three  12-foot-diameter,  1,350- foot-long 
penstocks;  (5)  the  Cushman  No.  2 
powerhouse,  situated  on  the  shoreline 
of  Hood  Canal,  containing  three 
identical  generating  imits  with  a  total 
installed  capacity  of  81  MW;  (6)  a 
switchyard  adjacent  to  the  powerhouse; 
(7)  two  37-mile-long,  115-kV 
transmission  lines  extending  to  the 
Pearl  Street  Substation  in  the  City  of 
Tacoma;  and  (8)  appurtenant  facilities. 

The  Applicant  proposes  to  (1) 
construct  a  new  1.3  MW  powerhouse  at 
the  base  of  Dam  No.  2  to  utilize  the 
proposed  100  cubic  foot  per  second 
minimum  flow  release  from  that  dam, 
and  (2)  remove  the  McTaggert  Creek 
diversion  structure  and  restore  the 
stream  channel  to  its  original 
configiuation. 

m.  Purpose  of  Project:  Power 
generated  at  the  project  is  delivered  to 
customers  in  the  City  of  Tacoma, 
Washington. 

n.  This  notice  also  consists  of  the 
following  standard  paragraph:  DIO. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission’s  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  Room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371. 

2a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11486-000. 

c.  Date  Filed:  June  13, 1994. 

d.  Applicant:  Pacolet  River  Power 
Compcmy,  Inc. 


e.  Name  of  Project:  New  Savannah 
Bluff  Hydropower  Project. 

f.  Location:  On  Savannah  River, 
Richmond  County,  Georgia,  and  Aiken 
County,  South  Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Charles  P. 
Mierek,  Pacolet  River  Power  Company, 
Inc.,  5250  Clifton-Glendale  Road, 
Spartanburg,  SC  29307-4618,  (003)  579- 
4405. 

i.  FERC  Contact:  Michael  Dees  (202) 
219-2807. 

Comment  Date:  October  5, 1994. 

.  Description  of  Project:  The 
proposed  project  would  utilize  the  U.S. 
Army  Corps  of  Engineers’  New 
Savannah  ^luff  Lock  and  Dam  and 
would  comist  of:  (1)  a  proposed 
headrace  canal;  (2)  a  proposed 
powerhouse  housing  one  hydropower 
unit  with  a  total  capacity  of  7,200  kW; 

(3)  a  proposed  tailrace;  (4)  two  proposed 
transmission  lines  (46  kV  and  13.8  kV); 
and  (5)  appurtenant  facilities.  The 
applicant  estimates  that  the  annual 
energy  generation  would  be  45,290 
MWh  and  that  the  cost  of  the  studies  to 
be  performed  under  the  permit  would 
be  $175,000.  The  energy  would  be  sold 
to  an  electric  utility  company  in  the 
southeast. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs;  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

3a.  Type  of  Application:  New  License. 

b.  Project  No.:  2354-018. 

c.  Date  filed:  December  18, 1991. 

d.  Applicant:  Georgia  Power 
Company. 

e.  Name  of  Project:  North  Georgia 
Project. 

f.  Location:  On  the  Tallulah,  'Tugalo, 
and  Chattooga  Rivers  in  Rabim, 
Habersham,  and  Stephens  Counties, 
Georgia,  and  Oconee  County,  South 
Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  §§  791(a)-825(r). 

h.  Applicant  Contact:  Major  H. 
Thompson,  Jr.,  Manager,  FERC 
Licensing  and  Compliance,  333 
Pedimont  Avenue,  16th  Floor,  Atlanta, 
GA  30308,  (404)  526-7140. 

1.  FERC  Contact:  James  Hunter  at  (202) 
219-2839. 

j.  Deadline  Date:  October  3, 1994. 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
standard  paragraph  DIO  below. 

l.  Description  of  Project:  The  project 
consists  of  six  separate  developments; 
Burton,  Nacoochee,  Mathis-Terrora,  and 
Tallulah  Falls  on  the  Tallulah  River, 
and  Tugalo  and  Yonah  on  the  Tugalo 
River.  Tugalo  Dam  imp>ounds  the 
confluence  and  portions  of  the  Tallulah 


and  Chattooga  Rivera.  Each 
development  is  described  separately 
below. 

Burton  consists  of:  (1)  the  983-foot- 
long,  128-foot-high  Burton  Dam,  with  a 
197-foot-long  gated  spillway;  (2)  a 
2,775-acre  reservoir  at  full  pool 
elevation  1,866.6  feet;  (3)  two  7-foot- 
diameter,  120- foot- long  steel  penstocks; 
(4)  a  powerhouse  at  the  toe  of  the  dam 
containing  two  generating  imits  with  a 
total  rated  capacity  of  8,100  kW;  (5)  a 
50-foot-wide  tailrace  that  merges  with 
the  river  channel  150  feet  downstream 
of  the  powerhouse;  emd  (6)  a  step  up 
transformer,  in  the  substation  at  the 
west  end  of  the  powerhouse,  connecting 
directly  to  the  applicant’s  distribution 
system. 

Nacoochee  consists  of:  (1)  the  500- 
foot-long,  73-foot-high  Nacoochee  Dam, 
with  a  140-foot-long  firee-crested 
spillway;  (2)  a  260-acre  reservoir  at  full 
pool  elevation  1,752.5  feet;  (3)  two  9- 
foot-diameter,  80-foot-long  steel 
penstocks;  (4)  a  powerhouse  at  the  toe 
of  the  dam  containing  two  generating 
units  with  a  total  rated  capacity  of  4,800 
kW;  (5)  a  50-foot-wide  taihace  that 
merges  with  the  river  chaimel  200  feet 
downstream  of  the  powerhouse;  and  (6) 
a  step  up  transformer,  in  the  substation 
adjacent  to  the  powerhouse,  connecting 
directly  to  the  distribution  system. 

Mathis-Terrora  consists  of:  (1)  the 
615-foot-long,  115-foot-high  Mathis 
Dam,  with  a  290-foot-long  gated 
spillway;  (2)  a  3 70- foot-long,  65-foot- 
high  saddle  dike  on  the  resen'oir  rim; 

(3)  Lake  Rabun,  with  a  780-acre  surface 
area  at  full  pool  elevation  1,689.6  feet; 

(4)  a  reinforced  concrete  intake  structure 
on  the  right  abutment  1,500  feet 
upstream  of  the  dam;  (5)  a  5,334-foot- 
long,  16-foot-high,  11-  to  13-foot- wide, 
horseshoe-shaped  power  tunnel  cut 
through  rock  and  lined  only  at  the 
entrance  and  exit;  (6)  a  reinforced 
concrete  surge  tank;  (7)  two  850-foot- 
long,  9-foot-diameter  steel  penstocks;  (8) 
the  Terrora  powerhouse  containing  two 
generating  units  with  a  total  rated 
capacity  of  16,000  kW  and  discharging 
directly  into  the  Tullulah  Falls 
impoundment;  and  (9)  four 
transformers,  in  the  substation  at  the 
east  end  of  the  powerhouse,  coimecting 
directly  to  the  distribution  system. 

Talluleih  Falls  consists  of:  (1)  the  426- 
foot-long,  130-foot-high  Tallulah  Falls 
Dam,  with  a  280-foot-long  gated 
spillway  section;  (2)  Tallulah  Falls  Lake, 
with  a  63-acre  surface  area  at  full  pool 
elevation  1,500  feet;  (3)  a  reinforc^ 
concrete  intake  structure  on  the  right 
bank  75  feet  upstream  of  the  dam;  (4)  a 
6,665-foot-long,  11-foot-wide,  14.5-foot- 
high,  horseshoe-shaped,  concrete-lined 
power  tunnel;  (5)  a  reinforced  concrete 
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surge  tank;  (6)  six  S-foot-diameter. 
1,250-foot-long  steel  penstocks;  (7)  a 
poweriiouse  in  the  T^lulah  Gorge 
containing  six  generating  units  ^th  a 
total  rated  capacity  of  72,000  kW;  (8)  a 
10-  to  50-foot-wide  tailrace  that  merges 
with  the  river  channel  250  feet 
downstream  of  the  powerhouse;  (9)  15 
transformers,  in  the  substation  adjacent 
to  the  powerhouse;  and  (10)  a  0.3-mile, 
110  kV  transmission  line  connecting  to 
the  Tallulah  Lodge  substation,  whi(±  is 
part  of  the  applicant’s  distribution 
system. 

Tugalo  consists  of:  (1)  the  160-foot- 
high,  840-foot-long  Tugalo  Dam,  with  a 
308-foot-long  gated  spillway  section;  (2) 
Tugalo  Lake,  with  a  597-acre  surface 
area  at  full  pool  elevation  891.5  feet;  (3) 
four  13-foot-diameter,  308- foot-long 
steel  penstocks;  (4)  a  powerhouse  130 
feet  downstream  of  the  toe  of  the  dam 
containing  four  generating  units  with  a 
total  rated  capacity  of  45,000  kW;  (5)  a 
150-foot-wide  tailrace  that  merges  with 
the  river  channel  200  feet  downstream 
of  the  powerhouse;  and  (6)  two 
transformers,  in  the  substation  between 
the  dam  and  the  powerhouse, 
connecting  directly  to  the  distribution 
system. 

Yonah  consists  of:  (1)  the  947-foot- 
long,  90-foot-high  Yonah  Dam,  with  a 
450-foot-long  spillway  section  that  has 
2-foot-high  flashboards;  (2)  Yonah  Lake, 
with  a  325-acre  surface  area  at  full  pool 
elevation  744.25  feet;  (3)  three  15-foot- 
diameter,  SO-foot-long  penstocks 
through  the  dam;  (4)  a  powerhouse  at 
the  toe  of  the  dam  containing  three 
generating  units  with  a  total  rated 
capacity  of  22,500  kW;  (5)  a  120-foot¬ 
wide  tailrace  that  merges  with  the  river 
channel  300  feet  downstream  of  the 
powerhouse;  and  (6)  five  transformers, 
in  the  substation  at  the  southwest  comer 
of  the  powerhouse,  connecting  directly 
to  the  distribution  system. 

m.  Piupose  of  Project:  The  average 
annual  generation  of  the  North  Georgia 
project  is  427.8  GWh.  Power  generated 
at  the  project  is  delivered  to  customers 
within  the  applicant’s  service  area. 

n.  ’This  notice  also  consists  of  the 
following  standard  paragraph:  DIO. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission’s  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  N.E.,  Room 
3104,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  insp>ection  and 
reproduction  at  Georgia  Power 
Company’s  office  at  333  Piedmont 
Avenue,  Atlanta,  Georgia,  (404)  526- 
6526. 


4  a.  Typ)e  of  Application:  Major 
License. 

b.  Project  No.:  11162-002. 

c.  Date  filed:  April  29, 1994. 

d.  Applicant:  Wisconsin  Power  & 

Light  Company. 

e.  Name  of  Project:  Prairie  du  Sac 
Hydroelectric  Project. 

f.  Location:  on  the  Wisconsin  River, 
Sauk  and  Columbia  Counties, 

Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791  (a)-825lr). 

h.  Applicant  Contact:  Norman  E. 

Boys,  Wisconsin  Power  &  Light 
Company,  P.O.  Box  192,  222  West 
Washington  Avenue,  Madison,  WI 
53701-0192,  (608)  252-3311. 

i.  FERC  Contact:  Mary  C  Golato  (202) 
219-2804. 

j.  Deadline  Date  for  Interventions  and 
Protests:  October  13, 1994. 

k.  Status  of  Environmental  Analysis: 
'This  application  has  been  accepted  for 
filing  but  is  not  ready  for  environmental 
analysis  at  this  time— see  standard 
paragraph  D8  below. 

l.  Des^ption  of  Project:  The  project, 
which  is  currently  operating,  consists  of 
the  following  facilities:  (1)  an  existing 
1,775-foot-long  earth  dike;  (2)  an 
existing  1,010-foot-long  concrete 
spillway  with  41  gates;  (3)  an  existing 
navigation  lock;  (4)  an  existing 
powerhouse  containing  eight  turbine- 
generator  units  having  a  total  installed 
capacity  of  approximately  29 
megawatts;  (5)  an  existing  short  dike;  (6) 
an  existing  impoundment  having  an 
estimated  normal  surface  euea  of  9,180 
acres;  and  (7)  two  existing  69-kilovolt 
transmission  lines  extending  400  feet; 
and  (8)  appurtenant  facilities.  The 
owner  of  the  dam  is  Wisconsin  Power 

&  Light  Company.  The  applicant 
estimates  that  the  average  annual 
generation  is  151,800  megawatt  hours. 

m.  Piupose  of  Project:  All  project 
energy  generated  would  be  utilized  by 
the  applicant  for  sale. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2.  A9, 
Bl,  and  D8. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission’s  PubUc  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  N.E.,  Room 
3104,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Wisconsin  Power  & 
Light  Company,  Mr.  Normaui  E.  Boys, 
P.O.  Box  192,  225  West  Washington 
Avenue,  Madison,  WI  53701-0191  at 
(608)  252-3311. 

5  a.  Type  of  Application:  New  Major 
License. 


b.  Project  No.:  P-2536-009. 

c.  Date  Filed:  June  26, 1991. 

d.  Applicant:  Niagara  of  Wisconsin 
Paper  Corporation. 

e.  Name  of  Project:  Little  Quinnesec 
Hydro  Project. 

f.  Location:  On  the  Menominee  River 
in  Marinette  County,  Wisconsin,  and 
Dickerson  County,  Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791  (a)-825(r). 

h.  Applicant  Contact:  David  W. 
Schmut^er,  Niagara  of  Wisconsin  Paper 
Corporation,  1101  Mill  Street,  Niagara, 

WI  54151,  (715)  251-3151. 

i.  FERC  Contact:  Ed  Lee  (202)  219- 
2809. 

j.  Deadline  Date: 

Comments:  October  11, 1994. 

Reply  Comments:  November  25. 1994. 

k.  Status  of  Environmental  Analysis: 
'This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  standard 
paragraph  D9  below. 

l.  Description  of  Project:  The  project 
as  licensed  consists  of:  (1)  A  3,000  acre- 
foot  reservoir  with  normal  reservoir 
surface  elevation  at  943.0  feet  m.s.l.;  (2) 
a  concrete  dam  having  (a)  a  left 
abutment  section  about  26  feet  long  and 
24  feet  high,  (b)  a  spillway  section  about 
114.6-foot-long  controlled  by  two  23.3 
feet  wide  and  12  feet  high  taintor  gates 
and  by  two  24. 5-foot- wide  and  12-foot- 
high  wooden  needles,  (c)  a  sluice  gate 
section  about  10.25  feet  long  controlled 
by  8-foot-high  wooden  needles,  (d)  a 
forebay  wall  section  about  38.5  feet  long 
and  15.96  feet  high,  and  (e)  a  retaining 
wall  section  about  95  feet  long,  with  an 
opening/inlet  for  the  penstock,  tied  into 
the  right  riverbank;  (3)  a  stop-log 
structure  about  128.25  feet  long  with  10 
bays  each  8  feet  wide  which  controls 
inflow  to  the  forebay;  (4)  a  forebay;  (5) 

a  trashrack  structure  about  90.5  feet  long 
with  a  large  platform;  (6)  a  steel 
penstock  16  feet  in  diameter,  about 
245.5  feet  long;  (7)  a  powerhouse,  which 
is  an  integral  part  of  the  paper  mill,  with 
6  generating  units  and  total  installed 
capacity  of  9,352  kW;  (8)  a  sheet  piling 
wall  about  501  feet  long  and  18  feet 
high,  which  protects  the  paper  mill 
building;  and  (9)  appurtenant  facilities. 

m.  Purpose  of  Project:  All  project 
power  is  utilized  entirely  in  the 
applicant’s  pulp  and  paper  mill 
operations. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
D9. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission’s  Public  Reference  and 
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Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  1^.,  Room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Niagara  of  Wisconsin 
Paper  Corporation,  1101  Mill  Street, 
Niagara,  WI  54151  or  by  calling  (715) 
251-3151. 

p.  Scoping  Process:  In  gathering 
background  information  for  preparation 
of  the  enviroiunental  document  for  the 
issuance  of  a  Federal  hydropower 
license,  staff  of  the  Federal  Energy 
Regulatory  Commission,  is  using  a 
scoping  process  to  identify  significant 
environmental  issues  related  to  the 
construction  and  operation  or  the 
continued  operation  of  hydropower 
projects.  The  staff  will  review  all  issues 
raised  during  the  scoping  process  and 
identify  issues  deserving  of  study  and 
also  deemphasize  insignificant  issues, 
narrowing  the  scope  of  the 
environmental  analysis  as  well.  If 
preliminary  analysis  indicates  that  any 
issues  presented  in  the  scoping  process 
would  have  little  potential  for  causing 
significant  impacts,  the  issue  or  issues 
will  be  identified  and  the  reasons  for 
not  providing  a  more  detailed  analysis 
will  be  given. 

q.  Request  for  Scoping  Comments: 
Federal,  state,  and  local  resource 
agencies;  licensees,  applicants  and 
developers;  Indian  tribes;  other 
interested  groups  and  individuals,  are 
requested  to  forward  to  the  Commission, 
any  information  that  they  believe  will 
assist  the  Commission  staff  in 
conducting  an  accurate  and  thorough 
analysis  of  the  site-specific  and 
cumulative  environmental  effects  of  the 
proposed  licensing  activities  of  the 
project(s).  Therefore  you  are  requested 
to  provide  information  related  to  the 
following  items: 

•  Information,  data,  maps  or 
professional  opinion  that  may 
contribute  to  defining  the  geographical 
and  temporal  scope  of  the  analysis  and 
identifying  significant  environmental 
issues. 

•  Identification  of  and  information 
from  any  other  EIS  or  similar  study 
(previous,  on-going,  or  planned) 
relevant  to  the  proposed  licensing 
activities  in  the  subject  river  basin. 

•  Existing  information  and  any  data 
that  would  aid  in  describing  the  past 
and  present  effects  of  the  project(s)  and 
other  developmental  activities  on  the 
physical/chemical,  biological,  and 
socioeconomic  environments.  For 
example,  fish  stocking/management 
histories  in  the  subject  river,  historic 
water  quality  data  and  the  reasons  for 
improvement  or  degradation  of  the 
quality,  any  wetland  habitat  loss  or 


proposals  to  develop  land  and  water 
resources  within  the  basin. 

•  Identification  of  any  federal,  state  or 
local  resource  plans  and  future  project 
proposals  that  encompass  the  subject 
river  or  basin.  For  example,  proposals  to 
construct  or  operate  water  treatment 
facilities,  recreation  areas,  or  implement 
fishery  management  programs. 

•  Documentation  that  would  support 
a  conclusion  that  the  project(s)  does  not 
contribute,  or  does  contribute  to  adverse 
and  beneficial  cumulative  effects  on 
resources  and  therefore  should  be 
excluded  from  further  study  or  excluded 
finm  further  consideration  of 
cumulative  impacts  within  the  river 
basin.  Documentation  should  include, 
but  not  be  limited  to:  how  the  project(s) 
interact  with  other  projects  within  the 
river  basin  or  other  developmental 
activities;  results  from  studies;  resource 
management  policies;  and,  reports  fi'om 
federal,  state,  and  local  agencies. 

Comments  concerning  the  scope  of 
the  environmental  document  should  be 
filed  by  the  deadline  established  in 
paragraph  D9. 

6  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  11322-000. 

c.  Date  filed:  August  20, 1992. 

d.  Applicant:  Tuolumne  Utilities 
District. 

e.  Name  of  Project:  Columbia  Water 
Supply  Hydroelectric  Project. 

1.  Location:  Partially  on  lands 
administered  by  the  Bureau  of  Land 
Management  and  Bureau  of 
Reclamation,  near  the  town  of  Sonora, 
in  Tuolumne  County,  California.  T2N, 
R14E  in  sections  1,  2,  and  3;  T3N,  R14E 
in  sections  34  and  35. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Malcolm  D. 
Crawford,  Tuolumne  Utilities  District. 
P.O.  Box  3728,  13144  Mono  Way. 

Sonora,  CA  95370,  (209)  532-5536. 

i.  FERC  Contact:  Mr.  Michael 
Strzelecki.  (202)  219-2827. 

j.  Deadline  Date:  Comments — 10/17/ 
94.  Reply  Comments — 11/30/94. 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
standard  paragraph  DIO  below. 

l.  Intent  to  Prepare  an  Environmental 
Assessment  and  Invitation  for  Written 
Scoping  Comments:  The  Commission 
staff  intends  to  prepare  an 
environmental  assessment  (EA)  for  the 
Columbia  Project  in  accordance  with  the 
National  Environmental  Policy  Act.  The 
EA  will  objectively  consider  both  site- 
specific  and  cumulative  environmental 
impacts  of  the  project  and  reasonable 
alternatives,  and  will  include  economic, 
financial,  and  engineering  analyses. 


A  draft  EA  will  be  issued  and 
circulated  to  all  interested  parties  for 
review.  All  timely  filed  comments  on 
the  draft  EA  will  be  analyzed  by  the 
staff  and  considered  in  the  final  EA.  The 
staffs  conclusions  and 
recommendations  will  then  be 
considered  in  reaching  the  final 
licensing  decision. 

Scoping:  Interested  individuals, 
organizations,  and  agencies  with 
environmental  expertise  are  invited  to 
assist  the  staff  in  identifying  the  scope 
of  environmental  issues  that  should  be 
analyzed  in  the  EA  by  submitting 
written  scoping  comments.  To  help 
focus  these  comments,  a  scoping 
document  outlining  subject  areas  to  be 
addressed  in  the  EA  will  be  mailed  to 
all  agencies  and  interested  individuals 
on  the  Commission  mailing  list.  Copies 
of  the  scoping  document  may  also  1m 
requested  from  the  staff. 

Persons  who  have  views  on  the  issues 
or  information  relevant  to  the  issues 
may  submit  written  statements  for 
inclusion  in  the  public  record.  Those 
written  comments  should  be  filed  with 
the  Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington.  DC  20426,  by  the 
deadline  date  shown  in  item  (j)  above. 
All  written  correspondence  should 
clearly  show  the  following  caption  on 
the  first  page:  Columbia  Water  Supply 
Hydroelectric  Project  No.  11322. 

Intervenors  are  reminded  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  requiring  parties  filing 
documents  with  the  Commission  to 
serve  a  copy  of  the  document  on  each 
person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  a  party  or  interceder  files 
comments  or  documents  with  the 
Conunission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency 

m.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
The  applicant’s  existing  5-mile-long 
Columbia  Ditch  which  gets  water  from 
the  Main  Tuolumne  Canal  of  Pacific  Gas 
&  Electric’s  licensed  Phoenix  Project  No. 
1061:  (2)  an  intake  structure  on  the 
ditch;  (3)  an  18,700-foot-long  steel 
penstock;  (4)  a  powerhouse  containing 
one  generating  unit  with  an  installed 
capacity  of  350  kW;  (5)  a  500-foot-long 
tailrace  returning  water  to  the  Bureau  of 
Reclamation’s  existing  New  Melones 
Reservoir:  and  (6)  appurtenant  facilities. 

n.  This  notice  also  consists  of  the 
following  standard  paragraph:  DIO. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
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inspection  and  reproduction  at  the 
Commission’s  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  1^.,  Room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  Tuolumne  Utilities 
District,  located  at  13144  Mono  Way, 
Sonora,  California,  or  by  calling  Mr. 
Malcolm  D.  Crawford  at  (209)  532-5536. 

7  a.  Type  of  Application:  Amendment 
to  Enlarge  Project  Boundary. 

b.  Project  No:  2105-033. 

c.  Date  Filed:  Augi^t  2, 1994. 

d.  Applicant:  Pacific  Gas  &  Electric 
Company. 

e.  Name  of  Project:  Upper  North  Fork 
Feather  River. 

f.  Location:  On  the  North  Fork  Feather 
River,  near  the  town  of  Quincy,  in 
Plumas  County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Shankar 
Bhattacharya,  Pacific  Gas  and  Electric 
Company,  77  Beale  Street,  P.O.  Box 
7442,  (415)  973-5310. 

i.  FERC  Contact:  Mohamad  Fayyad, 
(202) 219-2665. 

j.  Comment  Date:  October  3, 1994. 

K.  Description  of  Amendment: 

Licensee  proposes  to  extend  the 
boundary  of  the  Upper  North  Fork 
Feather  River  Project,  FERC  No.  2105,  to 
include  about  8  acres  of  land  in  the 
vicinity  of  the  project’s  Belden  Siphon. 
Licensee  prop>oses  the  extension  to 
improve  the  slope  stability  around  the 
Belden  Siphon,  and  to  allow  for  the 
construction  of  associated  access  roads. 
The  project’s  boundary  extension  affects 
property  that  includes  both  PG&E  fee 
lands  and  federally  owned  lands 
administered  by  the  Plumas  National 
Forest. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

8  a.  Type  of  Application:  Major 
License^ 

b.  Project  No.:  10942-001. 

c.  Date  filed:  March  8, 1994. 

d.  Applicant:  Skykomish  River  Hydro. 

e.  Name  of  Project:  Martin  Creek. 

f.  Location:  In  Mt.  Baker-Snoqualmie 
National  Forest,  on  Martin  Creek,  in 
King  County,  Washington.  Township 
26S,  Range  12E,  Sections  13,  24  and  25. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Lon  G. 
Covin,  1442  130th  Avenue  NE., 
Bellevue.  WA  98005,  (206)  455-0234. 

i.  FERC  Contact:  Michael  Spencer  at 
(202) 219-2846. 

j.  Deadline  Date  for  Protests  and 
Interventions:  October  20, 1994. 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 


environmental  analysis  at  this  time — see 
standard  paragraph  D7  below.  A 
separate  notice  of  upcoming  scoping 
meetings  and  site  visit  has  been  issued. 

If  you  have  any  questions  about  that 
notice  call  Carl  Keller  at  (202)  219- 
2831. 

l.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
diversion  dam  on  Kelley  Creek  with 
negligible  impoundment;  (2)  a  diversion 
dam  on  Martin  Creek  with  negligible 
impoimdment;  (3)  a  44-inch-diameter, 
810-foot-long  penstock  fium  the  Martin 
Creek  dam  to  a  confluence;  (4)  a  38- 
inch-diameter,  590-foot-long  penstock 
from  the  Kelley  Creek  dam  to  a 
confluence;  (5)  a  10,436-foot-long 
penstock  from  the  confluence  to;  (6)  a 
powerhouse  containing  a  generating 
unit  with  a  capacity  of  10.2  MW  and  an 
estimated  average  annual  generation  of 
39.44  GWh;  (7)  a  2.3-mile-long 
underground  transmission  line 
connecting  to  Puget  Sound  Power  and 
Light  Company’s  Skykomish  substation; 
and  (8)  appurtenant  facilities. 

m.  Purpose  of  Project:  Project  power 
would  be  sold. 

n.  This  notice  also  consists  of  the 

following  standard  paragraphs:  A2,  A9, 
B1.D7.  ^ 

9  a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.  11464-000 

c.  Date  filed:  March  25, 1994 

d.  Applicant:  Utah  State  University 

e.  Name  of  Project:  U.S.U.  Hydro- 
Electric  Project 

f.  Location:  On  Logan  River  in  Cache 
County,  Utah  near  the  city  of  Logan,  on 
the  Utah  State  University  campus. 
T.12N,  R.lE.,  sections  35  and  36.  Salt 
Lake  Meridian  and  Base  line. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  §§  791(a)-825(r). 

h.  Applicant  Contact: 

Fred  Hunsaker,  Vice  President  for 
Administrative  Affairs,  Utah  State 
University,  Logan,  UT  84322-1445, 
(801)  797-1146 

Richard  Strong,  University  Engineer, 
Campus  Planning  &  Engineering, 
Utah  State  University,  Logan,  UT 
84322-8400,  (801)  797-3737 

i.  FERC  Contact:  Ms.  Deborah  Frazier- 
Stutely  (202)  219-2842. 

j.  Comment  Date:  October  27, 1994. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of  the 
existing  Logan  1  Hydropower  facility, 
consisting  of:  (1)  the  30-foot-high,  200- 
foot-long  reinforced  concrete  gravity 
dam;  (2)  an  11.4  acre  reservoir  with  a 
storage  capacity  of  84  acre-feet,  with  a 
water  surface  elevation  at  4,677.18  feet 
msl;  (3)  a  powerhouse  located  at  the 
dam,  containing  a  single  generating  unit 


rated  at  300kW;  (4)  a  tailrace;  and  (5) 
related  facilities. 

The  appheant  is  proposing  to  increase 
the  proj^  installed  capacity  frum 
300kW  to  600kW  to  approximately 
double  the  annual  generation. 

The  appheant  estimates  the  cost  of  the 
studies  to  be  conducted  under  the 
preliminary  permit  at  $100,000. 

No  new  roads  will  be  needed  for  the 
purpose  of  conducting  these  studies. 

l.  Purpose  of  Project:  The  applicant  is 
seeking  a  p>ermit  to  study  the  feasibility 
of  expanding  their  Logan  1  Hydropower 
Project.  See,  61  FERC  1 62,011.  All 
generated  power  will  continue  to  be 
used  by  the  University  and  no  power 
will  be  sold  to  non-University  entities. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

10  a.  T)q)e  of  Application: 

Preliminary  Permit. 

b.  Project  No.:  11493-000. 

c.  Date  filed:  August  1, 1994. 

d.  Applicant:  L.  B.  Industries,  Inc. 

e.  Name  of  Project:  Brink  Pumped 
Storage  Project. 

f.  Location:  Partially  on  lands 
administered  by  the  Bureau  of  Land 
Management,  near  Bear  Valley,  about  14 
miles  southeast  of  the  town  of  Richfield, 
in  Sevier  County,  Utah.  RWl,  T25S; 
RWl,  T24S;  RlW,  T23S;  R2W,  T23S; 
R2W,  T22S. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)— 825(r). 

h.  Applicant  Contact:  Rick  S.  Koebbe, 
Vice  President,  L.  B.  Industries,  Inc., 
1401  Shoreline  Drive,  P.O.  Box  2797, 
Boise,  Idaho  83701,  (208)  345-7028. 

i.  FERC  Contact:  Mr.  Michael 
Strzelecki,  (202)  219-2827. 

j.  Comment  Date:  October  20, 1994. 

k.  Description  of  Project:  The 
proposed  pumped  storage  project  would 
consist  of:  (1)  a  60-foot-high  dam 
forming  a  94-acre  upper  reservoir  on  the 
Brink  Ridge;  (2)  a  12-foot-diameter, 
3,100-foot-long  steel  penstock 
connecting  the  upper  reservoir  with  a 
lower  reservoir;  (3)  a  powerhouse 
containing  2  generating  units  with  a 
total  installed  capacity  of  200  MW;  (4) 

a  10-foot-high  dam  forming  the  69-acre 
lower  reservoir  in  Bear  Valley;  (5)  a  15- 
mile-long,  230-kV  transmission  line 
interconnecting  with  an  existing 
PacifiCorn  transmission  line  at  the 
Sigurd  Substation;  and  (6)  appurtenant 
facilities. 

No  new  access  roads  will  be  needed 
to  conduct  the  studies.  The  approximate 
cost  of  the  studies  would  be  $1,000,000. 

l.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 
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Standard  Paragraphs 

A2.  Development  Application. — Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 

A4.  Development  Application. — 

Public  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission’s  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  1^  filed  in  response  to  this 
notice. 

A5.  Preliminary  Permit. — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
comp>eting  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit. — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.36. 


A9.  Notice  of  Intent. — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies 
Under  Permit. — A  preliminary  permit,  if 
issued,  does  not  authorize  construction. 
The  term  of  the  proposed  prelimin£iry 
permit  would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
imp>acts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene. — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 

In  determining  the  impropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
lication. 

1.  Protests  or  Motions  to 
Intervene. — Anyone  may  submit  a 
protest  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  of  Practice  and  Procedure,  18  CFR 
385.210,  385.211,  and  385.214.  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  filed,  but  only  those  who  file  a 
motion  to  intervene  in  accordance  with 
the  Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  ^  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

C.  Filing  and  Service  of  Responsive 
Documents. — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS”,  "NOTICE  OF  IN’TENT 
TO  FILE  COMPETING  APPUCATION’, 
"COMPETING  APPUCATION”, 
"PROTEST”,  “MOTION  TO 
INTERVENE”,  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 


must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission’s  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Cl.  Filing  ana  Service  of  Responsive 
Documents. — Any  filings  must  bear  in 
all  capital  letters  the  title 
“COMMENTS”, 

"RECOMMENDA’nONS  FOR  TERMS 
AND  CONDITIONS”,  "PROTEST”,  OR 
"MOTION  TO  INTERVENE”,  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission’s 
regulations  to:  The  Secretary,  Fedeitd 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  ap^plication. 

D2.  Agency  Comments. — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency’s  must  also  l)e  sent  to 
the  A^licant’s  r^resentatives. 

D7.  Filing  and  fervice  of  Responsive 
Documents. — ^The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  Dear  in  all  capital 
letters  the  title  "PROTEST”  or 
“MOTION  TO  INTERVENE,”  "NOTICE 
OF  INTENT  TO  HLE  COMPETING 
APPUCA'nON,”  or  “COMPETING 
APPUCATION;”  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
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number  of  the  person  protesting  or 
intervening:  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  Any  of 
these  documents  must  be  hied  by 
providing  the  original  and  the  number 
of  copies  required  by  the  Commission’s 
regulations  to:  The  ^cretary.  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426.  An  additional  copy  must  be 
sent  to  Director,  Division  of  Project 
Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  Room  1027,  at  the  above 
address.  A  copy  of  any  protest  or  motion 
to  intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

D8.  Filing  and  Service  of  Responsive 
Documents. — ^The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  “PROTEST”  or 
“MOTION  TO  INTERVENE,”  “NOTICE 
OF  INTENT  TO  FILE  COMPETING 
APPLICATION,”  or  “COMPETING 
APPLICATION;”  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening:  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  Agencies 
may  obtain  copies  of  the  application 
directly  from  the  applicant.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Conunission’s 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426.  An  additional  copy  must  be 
sent  to  Director,  Division  of  Project 
Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  Room  1027,  at  ffie  above 
address.  A  copy  of  any  protest  or  motion 
to  intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

D9.  Filing  and  ^rvice  of  Responsive 
Documents. — ^The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  ipply  comments, 


recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  23108,  May  20, 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  fi-om  the 
issuance  date  of  this  notice  (October  11, 
1994  for  Project  No.  2536-009).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice  (November  25, 1994 
for  Project  No.  2536-009).  Anyone  may 
obtain  an  extension  of  time  for  these 
deadlines  from  the  Commission  only 
upon  a  showing  of  good  cause  or 
extraordinary  circvunstances  in 
accordance  with  18  CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  “COMMENTS”,  “REPLY 
COMMENTS”, 

“RECOMMENDATIONS,"  “TERMS 
AND  CONDITIONS,”  or 
“PRESCRIPTIONS;”  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds:  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission’s  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 

Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 

DIO.  Fihng  and  Service  of  Responsive 
Documents. — ^The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  23108,  May  20, 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 


the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice  (September 
30, 1994  for  Project  No.  460-001; 

October  3, 1994  for  Project  No.  2354- 
018;  October  17, 1994  for  Project  No. 
11322-000).  All  reply  comments  must 
be  filed  with  the  Commission  within 
105  days  from  the  date  of  this  notice 
(November  14, 1994  for  Project  No.  460- 
001;  November  17, 1994  for  Project  No. 
2354-018;  November  30, 1994  for 
Project  No.  11322-000). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  “COMMENTS”,  “REPLY 
COMMENTS”, 

“RECOMMENDATIONS,”  “TERMS 
AND  CONDITIONS,”  or 
“PRESCRIPTIONS;”  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds:  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  fi-om  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
niunber  of  copies  required  by  the 
Commission’s  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 

Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 

Dated:  August  22, 1994. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-21193  Filed  8-26-94;  8:45  am) 
BILUNQ  COD€  tTir-OI-F 
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pocket  No.  CP94-71 5-000,  et  al.] 

Koch  Gateway  Pipeline  Company,  et 
al.;  Natural  Gas  Certificate  Filings 

August  19, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Koch  Gateway  Pipeline  Company 
(Docket  No.  CP94-71 5-000) 

Take  notice  that  on  August  15, 1994, 
Koch  Ciateway  Pipeline  Company 
(Applicant),  P.  O.  Box  1478,  Houston, 
Texas  77251-1478  filed  in  Docket  No. 
CP94-7 15-000  an  application  pursuant 
to  Section  7(c)  of  the  Natural  Gas  Act  for 
authorization  to  construct  and  operate  a 
new  compressor  station. 

The  compressor  station  will  be 
located  on  AppUcant’s  Index  300  line 
near  Kiln,  Mississippi  in  Hancock 
County.  The  Compressor  Station 
includes  two  4,000  horsepower  Solar 
Centaur  T-4700  turbine  driven 
centrifugal  compressor  units,  1850  feet 
of  16-inch  pipeline,  and  2000  feet  of  24- 
inci  pipeline.  The  cost  of  the  proposed 
compressor  station  is  $6,300,000. 

According  to  Applicant  the 
Compressor  Station  will  allow  it  to 
connect  with  Tr  o^i-isee  Uas  Pipeline 
Company  (Tennessee)  near  Kiln. 
Applicant  states  that  the  Compressor 
Station  will  increase  its  ability  to  move 
natural  gas  from  the  Mobile  Bay  Area 
westward  and  enable  it  to  make 
deliveries  to  Tennessee  near  Kiln. 
Applicant  also  claims  this  project  will 
allow  it  greater  flexibility  in  serving  the 
Mobile  and  Pensacola  markets  if 
offshore  production  in  Mobile  Bay  is 
interrupted. 

Comment  date:  September  9, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP94-719-0001 

Take  notice  that  on  August  17, 1994, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard,  Illinois,  60148,  filed  in  Docket 
No.  CP94-377-000  an  abbreviated 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act,  as  amended,  and 
§§  157.7  and  157.18  of  the  Federal 
Energy  Regulatory  Commission’s 
(Commission)  regulations  thereunder, 
for  permission  to  abandon  certal'* 
offshore  natural  gas  facilities  by  transfer 
to  Gasdel  Pipeline  System,  Inc.  (Gasdel), 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 


Natvuttl  states  that  it  proposes  to 
abandon  by  transfer  its  6.64  percent 
ownership  interest  in  11.47  miles  of  20- 
inch  pipeline,  and  measuring 
equipment  and  related  facilities  located 
in  Eugene  Island  Block  57,  offshore, 
Louisiana  (El  57  Facilities).  Natural 
avers  that  at  the  time  of  construction  the 
ownership  interests  in  the  El  57 
Facilities  were:  Natural  20.83  percent, 
NorAm  Energy  Corporation  (NorAm) 
20.83  percent,  and  Southern  Natiiral  Gas 
Company  (Southern)  58.34  percent. 
Natural  dso  states  that  in  1990, 
pursuant  to  a  purchase  6md  sale 
agreement  between  Natural  and 
Southern,  Natural  acquired  an 
additional  6.64  percent  ownership 
interest  in  the  El  57  Facilities.  Natural 
also  avers  that  by  letter  agreement  in 
April,  1990,  Marathon  Oil  Company 
(Marathon)  agreed  to  reimburse  Natural 
100  percent  of  the  purchase  cost  of  the 
6.64  percent  interest  in  the  lateral  in 
exchange  for  the  right  but  not  the 
obligation  to  receive  assignment  from 
Natural  of  the  6.64  percent  ownership  in 
the  lateral  at  any  time  after  November 
30, 1991.  Natural  states  that  Marathon 
exercised  such  right  in  March,  1994. 

Natural  further  indicates  that 
Marathon,  having  recently  assigned  its 
interest  in  the  reserves  in  the  El  57 
Facilities  to  Energy  Development 
Corporation  (EDC),  named  EDC  as  its 
designee,  who,  then,  named  its 
subsidiary  Gasdel  to  receive  this 
assignment  of  the  ownership  interest  in 
the  El  57  Facilities.  Natural  further 
states  that  Gasdel  will  acquire  this  6.64 
percent  ownership  interest  pursuant  to 
the  automatic  authorization  under  18 
CFR  §  157.208  and  the  blanket 
certificate  issued  Gasdel  in  Docket  No. 
CP83-276.  Natural  also  indicates  that 
EEKZ  and  Amerada-Hess  Corporation 
(Amerada-Hess),  the  only  two  producers 
that  currently  have  gas  production 
attached  to  the  El  57  Facilities,  have 
both  stated  they  have  no  objection  to 
this  proposed  abandonment. 

Comment  date:  September  9, 1994,  in 
accordcmce  with  Standard  Paragraph  F 
at  the  end  of  this  notice 

3.  Natural  Gas  Pipeline  Company  of 
America 

(Docket  No.  CP94-720-0001 

Take  notice  that  on  August  17, 1994. 
Natural  Gas  Pipeline  Company  ol 
American  (Natural),  701  East  22nd 
Street,  Lombard,  Illinois  60148  filed  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  an  order 
graa.ting  permission  and  approval  to  (1) 
abandon  effective  upon  the  date  both 
the  Fiankruptcy  Court  and  the 
Commission  havo  issued  fira! 
approving  a  settlement  between  Natural 


and  Coliunbia  Gas  Transmission 
Corpmration  (Columbia  Gas),  the 
transportation  of  natural  gas  provided 
by  Natural  under  its  Rate  Schedule  X- 
134  for  Columbia  Gas,  subject  to  certain 
reinstatement  circumstances;  and  (2) 
charge  Columbia  Gas  an  Exit  Fee  in 
consideration  for  Natural’s  agreement  to 
the  early  termination  and  abandonment 
of  Rate  Schedule  X-134  transportation 
service  for  Columbia  Gas,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  op>en 
to  public  insp)ection. 

Natural  states  that  pursuant  to  a  gas 
transportation  agreement  between 
Natural  and  Columbia  Gas  dated  July 
26, 1982  (Agreement),  Natural’s  Rate 
Schedule  X-134,  Natural  receives  for 
the  account  of  Columbia  Gas  up  to 
56,500  MMBtu  of  natural  gas  per  day  on 
a  firm  basis  and  up  to  14,125  MMBtu  of 
natural  gas  per  day  on  a  best  efforts  or 
interruptible  basis  (overrun  gas)  and 
delivers  equivalent  volumes  of  natural 
gas  for  the  account  of  Columbia  Gas  to 
Columbia  Gulf  Transmission  Company 
at  Pecan  Lake  in  Cameron  Parish, 
Louisiana. 

According  to  Natural,  the  Agreement 
was  to  terminate  on  April  29,  2003. 
However,  it  is  stated  that  pursuant  to  a 
Stipulation  and  Agreement  between 
Natural  and  Columbia  Gas  dated  May 
24,  1994  (Settlement  Agreement), 
Natural  and  Columbia  Gas  agreed  to, 
among  other  things,  terminate  Columbia 
Gas’  contractual  obligations  under  the 
Agreement  through  the  payment  of  a 
negotiated  Exit  Fee  by  Columbia  Gas  to 
Natural  in  consideration  for  Natural’s 
agreement  to  the  early  termination  and 
abandonment  of  the  Agreement  and 
Natural’s  Rate  Schedule  X-134 
transportation  service  for  Columbia  Gas. 

Therefore.  Natural  requested  authority 
in  the  present  application  to  abandon, 
effective  upon  the  date  both  the 
Bankruptcy  Court  and  Commission  have 
issued  final  orders  approving  the 
Settlement  Agreement,  transportation  ol 
natural  gas  provided  by  Natural  under 
its  Rate  Schedule  X-134  and  charge 
Columbia  Gas  the  Exit  Fee. 

Comment  date:  September  9. 1994  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice 

4.  K  N  Interstate  Gas  Transmission  Co. 
(Docket  No.  CP94-721-000I 

Take  notice  that  on  August  17,  1994, 

K  N  Interstate  Gas  Transmission  Co.  (K 
N  Interstate),  P.O.  Box  281304, 
Lakewood,  Colorado  80228-8304,  filed 
in  Docket  No.  CP94-721-000  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  (NGA)  for 
authorization  to  operate  on  an  open- 
access  Part  284  basis  certain  facilities 
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which  were  constructed  and  are  being 
used  to  provide  services  under  Section 
311  of  the  Natural  Gas  Policy  Act 
(NGPA),  all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

K  N  Interstate  requests  a  certificate  to 
operate  in  interstate  commerce  the 
Aledo  East  Extension  of  its  Buffalo 
Wallow  System.  K  N  Interstate  explains 
that,  once  the  facilities  are  certificated, 
it  would  be  able  to  use  the  facilities  to 
provide  NGA  jurisdictional 
transportation  services  pursuant  to 
Subpart  G  of  Part  284  of  the 
Commission’s  regulations  under  its 
blanket  certificate  issued  in  Docket  No. 
CP89-1043-000.  K  N  Interstate  states 
that  the  Aledo  East  Extension  extends 
from  Panhandle  Eastern  Pipe  Line 
Company’s  Aledo  Plant  to  the  Transok 
Thomas  Plant,  and  consists  of  21.9 
miles  of  16-inch  pipe  located  in  Dewey 
and  Custer  Counties  of  Oklahoma.  K  N 
Interstate  further  states  that  the  Aledo 
East  Extension  was  constructed  under 
Section  311(a)  of  the  NGPA  and 
§  284.3(c)  of  the  regulations  to  deliver 
Section  311  transportation  gas  to  the 
Thomas  Plant.  It  is  stated  that  the  20- 
inch  pipe,  which  comprised  the  initial 
segment  of  the  Buffalo  Wallow  System, 
was  certificated  in  Docket  No.  CP69-244 
(42  FPC  59  (1969))  and  is  not  contiguous 
with  K  N  Interstate’s  main  pipeline 
system. 

Comment  date:  September  9,  1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should,  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.2111 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
^  Jiled  with  the  Commission  will  be 
**^"n}flfl<l4ered  by  It  in  determining  the 
appropriate  action  to  be  taken  but  will 
noi  serve  to  make  tlie  protestams  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  pan\  to  a  proceeding  or  to 
participate  as  a  pany  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Take  furthei  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 


be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Conunission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-21194  Filed  8-26-94;  8:45  am) 
BILUNQ  CODE  6717-41-P 


[Docket  No.  TM95-1 -46-000] 

Kentucky  West  Virginia  Gas  Co.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 


file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc  94-21196  Filed  8-26-94;  8:45  am) 
BILUNQ  CODE  «n7-01-M 


[Docket  No.  RP94-366-000] 

National  Fuel  Gas  Supply  Corp.;  Notice 
of  Tariff  Filing 

August  23, 1994. 

Take  notice  that  on  August  18, 1994, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  Original  Sheet  Nos. 
237C.01,  237D.01  and  237E.01,  with  a 
proposed  effective  date  of  September  1, 
1994. 

National  states  that  the  proposed  tariff 
sheets  flow  through  to  National’s 
customers,  in  accordance  with  Section 
21  of  the  General  Terms  and  Conditions 
of  National’s  FERC  Gas  Tariff,  the  costs 
and  refunds  allocated  to  National  in  the 
filings  made  by  CNG  Transmission 
Corporation  at  Docket  No.  RP94-300- 
000  and  Columbia  Gas  Transmission 
Corporation  at  Docket  No.  RP94-335- 
000,  to  recover  Account  No.  191 
transition  costs. 

National  further  states  that  copies  of 
this  filing  were  served  upon  the 
company’s  jurisdictional  customers  and 
the  Regulatory  Commission’s  of  New 
York,  Ohio,  Pennsylvania,  Delaware, 
Massachusetts  and  New  Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  mption 
to  inteivene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  or  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  August  30, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-21197  Filed  8-26-94;  8:45  ami 


August  23, 1994. 

Take  notice  that  on  August  18, 1994, 
Kentucky  West  Virginia  Gas  Company 
(Kentucky  West),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  Third  Revised 
Sheet  No.  163,  to  become  effective 
October  1, 1994. 

Kentucky  West  states  the  revised  tariff 
sheet  amends  its  Aimual  Charge 
Adjustment  (ACA)  charge  to  place  in 
effect  the  new  ACA  funding  imit  of 
S.0024  per  MCF,  which  represents  a 
decrease  of  $.0002  per  MCF.  Kentucky 
West  states  that  this  rate  is  $.0020  per 
Dth  as  converted  on  Kentucky  West’s 
system. 

Kentucky  West  states  that  a  copy  of  its 
filing  has  been  served  upon  each  of  its 
jurisdictional  customers  and  interested 
state  commissions 

Anv  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
Nfirth  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  sections 
385.211  and  385.214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  August  30, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
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[Docket  No.  RP92-73-011] 

National  Fuel  Qas  Supply  Corporation; 
Refund  Report 

August  23, 1994. 

Take  notice  that  on  March  17, 1994, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  a  report 
summarizing  that  refunds  totalling 
$2,397,419.61,  including  interest  of 
$107,362.40,  were  disbursed  on  March 
11,  and  15, 1994,  to  its  transportation 
customers.  Pursuant  to  a  Stipulation 
and  Agreement  approved  by  the 
Commission  in  Doi^et  Nos.  RP92-73- 
000,  and  RS92-21-000,  et  al.  on 
[December  30, 1993,  the  refunds  were  to 
be  disbmsed  by  February  28, 1994. 
However,  the  (^mmission  on  March  8, 
1994,  granted  National’s  request  to 
disburse  the  refunds  on  or  l^fore  April 
30, 1994. 

National  states  that  refund  amounts 
were  disbursed  on  March  11, 1994,  in 
the  form  of  an  invoice  credit  or  check 
to  its  cvirrently  active  Rate  Schedule 
EFT,  FT,  IT,  ESS  and  X-Transportation 
customers  for  the  period  August  1, 1993, 
through  November  30, 1993,  and  to  its 
FT  and  IT  shippers  for  the  period  July 
1, 1992,  through  July  31, 1993.  National 
further  states  that  a  final  payout  was 
made  on  March  15, 1994,  to  the 
remaining  shippers  who  currently  are 
not  active. 

National  notes  that  a  copy  of  the 
summary  report  was  sent  to  the  edfected 
state  regulatory  agencies,  and  that  each 
customer  received  a  sununary  including 
the  computations  supporting  their 
refund. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  August  30, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  ^e 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc  94-21200  Filed  8-26-94;  8:45  am) 
BH.LINQ  CODE  6717-Ot-M 


[Docket  No.  RP92-73-012] 

National  Fuel  Gas  Supply  Corporation; 
Refund  Report 

August  23. 1994. 

Take  notice  that  National  Fuel  Gas 
Supply  Corporation  (National)  on  March 
18, 1994,  tendered  for  filing  a  report 
showing  that  refunds  totalling 
$11,221,230.10,  including  $584,833.29 
in  interest,  were  disbursed  on  January 
31, 1994  to  its  former  sales, 
transportation,  and  storage  customers 
for  the  period  July  1, 1992  through  July 
31, 1993.  The  refunds  were  made 
pursuant  to  a  Stipulation  and 
Agreement  approved  by  the 
Commission  on  December  30, 1993  in 
Dockets  Nos.  RP92-73-000  and  RS92- 
21-000,  et  al. 

National  states  that  a  copy  of  the 
summary  report  was  sent  to  the  affected 
state  regulatory  agencies,  and  that  each 
customer  received  a  summary  including 
the  computations  supporting  their 
refund. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  August  30, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-21199  Filed  8-26-94;  8:45  am) 
BILUNO  CODE  6717-01-M 


[Docket  No.  TM95-1-100-000) 

Nora  Transmission  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

August  23. 1994. 

Take  notice  that  on  August  18, 1994, 
Nora  Transmission  Company  (Nora)  on 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Voliune  No.  1, 
First  Revised  Sheet  No.  163,  to  become 
effective  October  1, 1994. 

Nora  states  the  revised  tariff  sheet 
amends  its  Annual  Charge  Adjustment 
(ACA)  charge  to  place  in  effect  the  new 
ACA  funding  unit  of  $.0024  per  MCF 
which  represents  a  decrease  of  $.0002 
per  MCF.  Nora  states  that  this  rate  is 
$.0023  per  Dth  as  converted  on  Nora’s 
system. 


Nora  states  that  a  company  of  its  filing 
has  been  served  upon  each  of  its 
jurisdictional  customers  and  interested 
state  coriimissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission’s  Rules  of  Practice  and 
Procediue.  All  such  motions  or  protests 
should  be  filed  on  or  before  August  30, 
1994.  Protests  will  be  consider^  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-21195  Filed  8-26-94;  8:45  am) 
BILUNO  CODE  8717-01-M 


[Docket  No.  CP94-72&-000] 

Northern  Natural  Gas  Company; 
Request  Under  Blanket  Authorization 

August  23, 1994. 

Take  notice  that  on  August  19, 1994, 
Northern  Natural  Gas  Company 
(Northern)  1111  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP94-725-000  a  request 
pursuant  to  §§  157.205  and  157.216  of 
the  Regulations  under  the  Natural  Gas 
Act  (18  CFR  157.205  and  157.216)  for 
authorization  to  abandon  and  transfer 
by  sale  to  NGC  Energy  Resources, 
Limited  Partnership  (NER)  13.019  miles 
of  Northern’s  Steamboat  Mountain  8" 
transmission  pipeline  with  appurtenant 
facilities,  located  within  Sweetwater 
Coimty,  Wyoming,  (Facilities),  pursuant 
to  Northern’s  blanket  authorization 
issued  in  Docket  No.  CP82-401-000,  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to . 
public  inspection. 

Northern  states  that  the  Facihties 
would  be  conveyed  to  NER  for 
$735,000. 

Northern  states  that  Aztec  Gas  and  Oil 
Corporation,  the  only  customer  served 
by  the  facilities  proposed  to  be 
abandoned,  has  consented  to  the 
abandonment  of  the  facihties. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Proced\iral  Rule  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
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of  intervention  pursuant  to  §  157.205  of 
the  Regulations  under  the  Natural  Gas 
Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefore,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secetary. 

|FR  Doc.  94-21204  Filed  8-26-94;  8:45  am] 
BILUNO  CODE  S717-01-M 


[Docket  No.  MT94-14-0011 

Overthrust  Pipeline  Company  Tariff 
Filing 

August  23, 1994. 

Take  notice  that  on  August  18, 1994, 
Overthrust  Pipeline  Company 
(Overthrust)  tendered  tariff  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1-A,  Substitute  First 
Revised  Sheet  No.  77  and  First  Revised 
Sheet  No.  78,  with  an  effective  date  of 
August  1, 1994. 

Overthrust  states  that  the  tariff  sheets 
are  being  filed  in  compliance  with 
Order  No.  566. 

Overthrust  states  that  a  copy  of  this 
filing  has  been  served  upon  Overthrust’s 
jurisdictional  customers  and  the  Utah 
and  Wyoming  public  service 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC,  20426,  in  accordance 
with  §  385.211  of  the  Commission’s 
Rules  and  Regulations  (18  CFR  385.211). 
All  such  protests  should  be  filed  on  or 
before  August  30, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Casbell, 

Secretary. 

IFR  Doc.  94-21201  Filed  8-26-94;  8:45  am) 
BILUNO  CODE  6717-41-11 


[Docket  No.  ER94-1 186-000] 

PacifiCorp;  Filing 

August  23, 1994. 

Take  notice  that  on  July  19, 1994, 
PacifiCorp  tendered  for  filing  additional 
information  to  its  April  26, 1994,  filing 
in  the  above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  WasUngton, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  2, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  p£urties  to  the  proceeding. 
Any  person  wishing  to  Income  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-21203  Filed  8-26-94;  8:45  am) 
BILUNO  CODE  6717-01-M 


[Docket  No.  GT94-82-000] 

Texas  Eastern  Transmission  Corp.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  23, 1994. 

Take  notice  that  on  August  18, 1994, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  submitted  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No,  1,  the  tariff  sheets 
listed  on  Appendix  A  of  the  filing. 

Texas  Eastern  states  that  National 
Fuel  Gas  Supply  Corporation  (National 
Fuel]  is  a  customer  of  Texas  Eastern  and 
an  interstate  pipeline  subject  to  the 
Commission’s  regulations  promulgated 
imder  Order  No.  636.  Upon  the  effective 
date  of  National  Fuel’s  restructuring 
proceeding  in  Docket  No.  RS92-21-000, 
Texas  Eastern  states  that  National  Fuel 
offered  its  firm  transportation  capacity 
on  Texas  Eastern  to  National  Fuel’s 
customers,  so  that  such  customers  could 
become  direct  customers  of  Texas 
Eastern.  Texas  Eastern  states  that  on 
July  6, 1993,  National  Fuel  provided 
Texas  Eastern  with  a  resulting  allocation 
which  reflected  The  Providence  Natural 
Gas  Company  (Providence)  as  a  National 
Fuel  customer  taking  assignment  of  a 
portion  of  National  Fuel’s  Texas  Eastern 
firm  capacity.  Subsequently,  Texas 
Eastern  was  informed  that  Providence, 


in  connection  with  National  Fuel’s 
restructuring  proceeding,  did  not  desire 
to  take  assignment  of  any  of  National 
Fuel’s  Texas  Eastern  capacity.  In 
addition,  Texas  Eastern  states  that 
National  Fuel  informed  Texas  Eastern 
that  another  National  Fuel  customer, 
Bristol  and  Warren  Gas  Company 
(Bristol  and  Warren),  desired  to  take 
permanent  assignment  of  such  capacity, 
effective  February  1, 1994. 

As  a  result,  Texas  Eastern  states  that 
it  is  submitting  the  tariff  sheets  on 
Appendix  A  to  the  filing,  to  be  effective 
on  the  dates  set  forth  thereon  for  the 
pmpose  of  reflecting  the  modifications 
to  Sections  9.2,  9.3,  9.4,  9.5, 9.9  and 
14.4  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  necessary  to 
correct  the  capacity  allocation  to 
Providence  and  to  reflect  the  permanent 
assignment  of  Base  and  Operational 
Segment  Capacity  Entitlements  from 
National  Fuel  under  Texas  Eastern’s 
Rate  Schedule  FT-1  to  Bristol  and 
Warren  imder  Texas  Eastern’s  Rate 
Schedule  SCT,  effective  February  1, 
1994.  Specifically,  the  tariff  sheets 
submitted  on  Appendix  A  to  be  effective 
on  August  1, 1993,  September  1, 1993, 
October  1, 1993,  and  November  1, 1993, 
correct  the  capacity  allocation  to 
Providence.  Tlie  tariff  sheets  listed  on 
Appendix  A,  to  be  effective  February  1, 
1994,  reflect  the  permanent  assignment 
from  National  Fuel  to  Bristol  and 
Warren. 

In  addition  to  the  changes  discussed 
above,  Texas  Eastern  states  that  it  is 
submitting  Sub.  Third  Revised  Sheet 
No.  568  and  Fifth  Revised  Sheet  No. 

568,  to  be  effective  October  1, 1993,  and 
November  1, 1993,  respectively,  to 
reflect  a  modification  to  Section  9.9  of 
the  General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Sixth  Revised  Volume 
No.  1,  necessary  to  correct  a 
typographical  error  in  the  "Clinton 
Line’’  Column  for  The  East  Ohio  Gas 
Company.  The  appropriate  number 
should  be  50,851,  not  50,581.  However, 
the  TOTAL  for  such  column  should  not 
change. 

In  addition  to  the  changes  discussed 
above,  Texas  Eastern  states  that  it  is 
submitting  Sub.  Fifth  Revised  Sheet 
Nos.  576,  579  and  582,  to  be  effective 
November  1, 1993,  to  reflect  a 
modification  to  Section  9.9  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Sixth  Revised  Volume 
No.  1,  necessary  to  correct  the 
inadvertent  inclusion  of  the  Qty  of 
Hamilton,  Ohio  on  such  sheets  as 
originally  filed  in  Docket  No.  GT94-21- 
000.  'The  City  of  Hamilton,  Ohio  should 
have  been  deleted  from  these  sheets 
because  Its  firm.  Rate  ScJiedule  FT-1 
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Servicfl  Agreement  with  Texas  Eastern 
terminated  by  its  owm  terms  on  October 
31, 1993. 

Further,  Texas  Eastern  states  that 
Philadelphia  Electric  Company  has 
notified  it  that  it  has  changed  its  name 
to  PECO  Energy  Company.  Texas 
Eastern  states  that  it  has  reflected  this 
change  on  the  set  of  tariff  sheets  to  be 
effective  February  1, 1994. 

Texas  Eastern  states  that  upon  receipt 
of  all  executed  service  agreements  from 
the  customers,  Texas  Eastern  will  file 
with  the  Commission  such  executed 
service  agreements  and  update  the 
Index  of  Firm  Customers  contained  in 
its  FERC  Gas  Tariff,  Sixth  Revised 
Volume  No.  1. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  firm  customers  of 
Texas  Eastern  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  August  30, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bwome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-21202  Filed  8-26-94;  8:45  am] 
aiLUNG  CODE  6717-01-M 


[Docket  Nos.  RP94-1 72-003  and  RP94-205- 
003] 

Williams  Natural  Gas  Co.,  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

August  23. 1994. 

Take  notice  that  on  August  10, 1994, 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  First  Revised  Third  Revised  Sheet 
Nos.  6  and  6A,  with  an  effective  date  of 
April  1, 1994. 

WNG  states  that  on  May  23, 1994,  it 
made  a  filing  to  propose  revised  fuel 
reimbursement  percentages  to  be 
applied  to  transportation  on  WNG’s 
system  to  be  effective  June  1, 1993.  By 
order  issued  August  3, 1994,  the 
Commission  accepted  the  percentages  to 
be  effective  June  1, 1994,  but  required 


WNG  to  file  tariff  sheets  to  be  effective 
April  1, 1994  to  reflect  the  lower  of  the 
currently  effective  percentages  or  the 
revised  percentages  filed  to  be  effective 
June  1, 1994.  WNG  also  states  that  Sheet 
Nos.  6  and  6A  in  the  instant  filing  are 
being  filed  to  comply  with  the  order. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  sfervice  lists  maintained  by  the 
Commission  in  the  docket  referenced 
above  tmd  on  all  of  WNG’s  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commission’s  Rules  and  Regulations. 

All  such  protests  should  be  filed  on  or 
before  August  30, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-21198  Filed  8-26-94;  8:45  am) 
BILUNQ  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OMS-FRL-6060-7] 

Final  Agency  Actions  Regarding  Fuel 
Additive  Registration  Provisions  of  the 
Clean  Air  Act 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  Mobile  Source  Final 
Agency  Actions. 

SUMMARY:  This  notice  announces  final 
EPA  actions  taken  in  conjunction  with 
its  fuel  additive  registration  program  in 
the  Office  of  Mobile  Sources.  Any 
person  seeking  judicial  review  of  these 
final  actions  must  petition  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  for  review  of  these 
actions.  Failure  to  petition  for  review  of 
any  of  these  actions  on  or  before 
October  19, 1994  will  preclude  a 
challenge  later  in  an  EPA  enforcement 
action. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  R.  Sopata,  Chemist,  or  James  W. 
Caldwell,  Clfief,  Fuels  Section,  Field 
Operations  Support  Division  (6406J), 
U.S.  Environmental  Protection  Agency, 


401  M  Street,  SW.,  Washington,  DC 
20460,  (202)  260-9020. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
determined  that  all  of  the  actions 
summarized  below  are  final.  Where 
available,  the  specific  date  on  which  tlie 
action  became  final  is  indicated. 

Pursuant  to  section  307(b)(1)  of  the 
Clean  Air  Act,  EPA  has  determined  that 
these  actions  are  nationally  applicable. 
Accordingly,  judicial  review  of  these 
actions  is  available  only  by  filing  a 
petition  for  review  in  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  on  or  before  October 
19, 1994.  Under  section  307(b)(2)  of  the 
Clean  Air  Act,  these  final  actions  may 
not  be  challenged  later  in  civil  or 
criminal  proceedings  EPA  may  bring  to 
enforce  these  actions.  The  following 
EPA  actions  regarding  fuel  additive 
registration  have  become  final: 

1.  By  letter  dated  July  13, 1994,  EPA 
determined  that  the  Ethyl  Corporation, 
(Ethyl),  did  not  qualify  to  register  under 
40  CFR  part  79,  its  fuel  additive,  HiTEC 
3000,  for  use  in  unleaded  gasoline.  On 
April  27, 1994,  Ethyl  applied  for  an 
“update”  for  its  additive  HiTEC  3000  for 
use  in  unleaded  gasoline.  HiTec  3000  is 
not  presently  registered  for  use  in 
unleaded  gasoline.  Under  the  applicable 
regulations  governing  registration  of  fuel 
additives,  as  amended  effective  on  May 
27, 1994, 40  CFR  79.21(h)  expressly 
provides  that  a  manufacturer  may  not 
register  a  fuel  additive  for  use  in  any 
type  of  fuel  intended  for  use  in  motor 
vehicles  manufactured  after  model  year 
1974  imless  the  additive  is  substantially 
similar  to  any  fuel  additive  included  in 
the  certification  of  any  1975  or 
subsequent  model  year  vehicle  or 
engine  or  the  manufacturer  has  obtained 
a  waiver  under  Section  211(f)(4).  Since 
HiTEC  3000  is  not  substantially  similar 
imder  the  applicable  criteria  and  Ethyl 
has  not  obtained  the  requisite  waiver 
under  Section  211(f)(4),  EPA  could  not 
“update”  the  registration  for  Hi'TEC 
3000  as  request^  by  Ethyl.  The 
decision  of  July  13, 1994  was  final. 

2.  By  letter  dated  July  13, 1994,  EPA 
determined  that  the  Albemarle 
Corporation  (Albemarle)  did  not  qualify 
to  register  under  40  CFR  part  79,  a 
variety  of  fuel  additives  containing 
MMT,  for  use  in  imleaded  gasoline.  On 
April  27, 1994,  Albemarle  submitted 
fuel  manufacturer  notification  forms  as 
applications  to  register  a  variety  of  fuel 
additives  containing  MMT  for  use  in 
unleaded  gasoline.  No  bulk  additive 
product  containing  MMT  is  presently 
registered  for  use  in  unleaded  gasoline. 
Under  the  applicable  regulations 
governing  registration  of  fuel  additives, 
as  amended  effective  on  May  27, 1994, 
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40  CFR  79.21(h)  expressly  provides  that 
a  manufacturer  may  not  register  a  fuel 
additive  for  use  in  any  type  of  fuel 
intended  for  use  in  motor  vehicles 
manufactured  after  model  year  1974 
unless  the  additive  is  substantially 
similar  to  any  fuel  additive  included  in 
the  certification  of  any  1975  or 
subsequent  model  year  vehicle  or 
engine  or  the  manufacturer  has  obtained 
a  waiver  under  Section  211(f)(4).  Since 
none  of  the  subject  products  may  be 
regarded  as  substantially  similar  under 
the  applicable  criteria,  and  Albermarle 
has  not  sought  or  obtained  the  requisite 
waiver  under  Section  211(f)(4),  EPA 
could  not  grant  registration  for  the 
subject  products  for  rmleaded  gasoline 
rmtil  any  reference  to  unleaded  gasoline 
has  been  deleted  firom  the  application 
forms.  The  decision  of  July  13, 1994  was 
final. 

Dated:  August  19, 1994. 

Richard  D.  Witson, 

Director,  Office  of  Mobile  Sources. 

(FR  Doc.  94-21255  Filed  8-26-94;  8:45  ami 
BILUNO  COOe  6660-60-P 


(OPPTS-00153;  FRL-4772-01 

Commercial  Printing  Industry;  Notice 
of  Availability  of  Federal  Statutes 
Potential  Impact  Report 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  EPA  is  announcing  the 
availability  of  a  document  entitled 
"Federal  Environmental  Regulations 
Potentially  Affecting  the  Commercial 
Printing  Industry.”  This  document  is  a 
comprehensive  overview  of  the  major 
environmental  statutes  that  may  affect 
the  printing  industry,  including  the 
Clean  Air  Act,  Cleein  Water  Act, 
Resource  Conservation  and  Recovery 
Act,  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  Emergency  Planning  and 
Community  Right-to-Know  Act,  and  the 
Toxic  Substance  Control  Act. 
ADDRESSES:  The  complete  report  is 
available  by  Document  No.  EPA  744-B- 
94-001.  Free  copies  can  be  obtained  by 
contacting  EPA’s  Pollution  Prevention 
Information  Clearinghouse  (PPIC), 
Environmental  Protection  Agency,  401 
M  St.,  8W.,  Mail  Code  3404, 
Washington,  DC  20460,  Telephone  (202) 
260-1023;  Fax (202)  260-0178. 

FOR  FURTHER  INFORMATION  CONTACT. 
Kathryn  Caballero,  telephone  (202)  260- 
1157,  or  Stephanie  Bergman,  telephone 
(202)  260-1021,  of  the  EPA’s  Design  for 
the  Environment  Program,  Mail  Code 


7406, 401  M  St.,  SW.,  Washington,  DC 
20460. 

SUPPLEMENTARY  INFORMATION:  The 
document  includes  lists  of  specific 
chemicals  used  in  the  printing  industry 
that  may  trigger  particular  regulatory 
requirements.  The  printing  industry  has 
identified  these  chemicals  as  being  used 
in  the  processes  of  lithography, 
flexography,  gravure,  screen  printing, 
and  letterpress.  The  discussion  of 
environmental  statutes  potentially 
affecting  the  commercial  printing 
industry  is  intended  for  information 
piuposes  only  and  should  not  be  relied 
on  as  an  official  EPA  guidance 
document. 

Dated:  August  18, 1994. 

Joseph  A.  Carra, 

Acting  Director.  Office  of  Pollution  Prevention 
and  Toxics. 

IFR  Doc.  94-21258  Filed  8-26-94;  8:45  am) 
BILUNO  COOE  6680-60-F 


[ER-FR-4714-6) 

Texas  Utilities  Mining  Co.;  Waste 
Water  Discharges  Intent  To  Prepare  a 
Supplemental  Environmental  Impact 
Statement  (EIS)  on  the  Modification/ 
Reissuance  of  a  New  Source  National 
Pollutant  Discharge  Elimination 
System  (NPDES)  Permit  for  Waste 
Water  Discharges  From  the  Texas 
Utilities  Mining  Company’s  (TUMCO) 
Proposed  Expansion  of  the  Oak  Hill 
Lignite  Mine  Into  the  Dili  Area  Located 
Northeast  of  Henderson,  Rusk  County, 
TX 

agency:  U.S.  Environmental  Agency 
(EPA). 

PURPOSE:  To  meet  National 
Environmental  Policy  Act  and  Clean 
Water  Act  requirements  for 
consideration  of  environmental  impacts 
associated  with  the  modification/ 
reissuance  of  a  NPDES  permit  for  the 
expanded  project. 

SUMMARY:  TUMCO  proposes  to  mine 
lignite  from  an  additional  13,932  acre 
tract,  called  the  DAI  Area.  The  site  is 
located  contiguous  to  the  existing  Oak 
Hill  Lignite  Mine,  previously  known  as 
the  Martin  Lake  D  Area.  In  1983,  the 
EPA  prepared  an  EIS  on  the  Martin  Lake 
D  Area  Lignite  Surface  Mine. 
Approximately  5,232  acres  of  the 
proposed  expansion  lies  outside  the 
area  addressed  in  the  1983  EIS.  The 
Supplemental  EIS  will  cover  the  new 
acreage  not  covered  by  the  previous 
document. 

ALTERNATIVES:  The  EPA  may  issue  or 
deny  NPDES  permit  authorization  for 
discharges  from  the  proposed  expanded 
area. 


SCOPING  MEETING:  The  EPA  will  hold  a 
public  meeting  on  Monday,  September 
26, 1994,  at  7:00  p.m.  at  the  Henderson 
Community  Center,  302  Fairpark,  in 
Henderson,  Texas,  to  identify  issues  that 
should  be  addressed  in  the  EIS. 

FOR  SCOPING  COMMENTS,  ADDITIONAL 
INFORMATION,  OR  TO  BE  PLACED  ON  EIS 
MAIUNG  LIST  CONTACT:  Mr.  Norm 
Thomas,  Chief,  Federal  Activities 
Branch,  EPA  (6E-F),  1445  Ross  Avenue, 
Dallas,  Texas  75202-2733;  telephone 
(214)  665-2260. 

ESTIMATED  DATE  OF  DRAFT  EIS  RELEASE: 
March,  1995. 

RESPONSIBLE  OFFICIAL:  Jane  N.  Saginaw, 
Regional  Administrator. 

William  D.  Dickerson, 

Deputy  Director,  Office  of  Federal  Activities. 
(FR  Doc.  94-21148  Filed  8-28-94;  8:45  ami 
BILUNO  COOE  45a0-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Approved  by  Office  of  Management 
and  Budget 

The  Federal  Conunimications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  For  further 
information  contact  Shoko  B.  Hair, 
Federal  Commimications  Commission, 
(202)  418-1379. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0514 
Title:  Holding  Company  Annual 
Report — Section  43.21(c) 

Expiration  Date:  03/31/97 
Estimated  Annual  Burden:  20  total 
hours;  1  hour  per  response;  20 
respondents. 

Description:  In  a  Report  and  Order 
issued  in  CC  Docket  No.  93-5,  titled, 
"Elimination  of  Revision  of  Certain 
Reporting  Requirements  for 
Communication  Common  Carriers 
and  Certain  Affiliates”,  the 
Commission  eliminated  the 
requiretnent  that  common  carriers  file 
pension  and  benefits  documents.  The 
Commission  also  revised  §  43.21(c)  to 
require  a  communication  common 
carrier  that  directly  or  indirectly 
controls  any  communication  common 
carrier  that  has  aimual  operating 
revenues  in  excess  of  $100  million  to 
file  the  Securities  and  Exchange 
Conunission  Aimual  Report  Form  10- 
K.  The  Conunission  concluded  that 
there  is  no  need  to  receive  financial 


44426 


Federal  Register  /  Vol.  59,  No.  166  /  Monday,  August  29,  1994  /  Notices 


reports  from  a  controlling  company 
when  the  controlled  communication 
common  carrier  does  not  have  annual 
operating  revenues  in  excess  of  $100 
million.  This  revision  raises  the 
reporting  threshold  from  $2.5  million 
to  $100  million  and  makes  the 
reporting  threshold  in  §  43.21(c) 
consistent  with  other  Part  43 
reporting  requirements. 

Federal  Communications  Commission. 
LaVera  F.  Marshall, 

Acting  Secretary. 

(FR  Doc.  94-21184  Filed  8-26-94;  8:45  am) 
BILUNG  CODE  •712-01-M 


FEDERAL  RESERVE  SYSTEM 

Enterprise  Bancorp,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
4iave  appliedTor  the  Board’s  approval 
imder  section  ^  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holdiing  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarisung  the 
evidence  that  w'ould  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  them 
September  22, 1994. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond.  Virginia  23261: 

1.  Enterprise  Bancorp,  Inc.,  handover, 
Maryland;  to  become  a  bank  holding 
compemy  by  acquiring  100  percent  of 
the  voting  shares  of  Enterprise  Bank, 
handover,  Maryland. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 


1.  Liberty  Bancorp,  Inc.,  Oklahoma 
City,  Oklahoma;  to  acquire  100  percent 
of  die  voting  shares  of  Rockwell 
Bancorp,  Inc.,  Oklahoma  City, 
Oklahoma,  a  bank  holding  company  in 
the  process  of  being  formed,  and  thereby 
indirectly  acquire  up  to  100  percent  of 
the  voting  shares  of  Rockwell  Bank, 
N.A.,  Oklahoma  City,  Oklahoma. 
Alternatively,  Liberty  Bancorp  has 
applied  to  acquire  the  voting  shares  of 
Rockwell  Bank,  N.A.  directly  if  the 
formation  of  Rockwell  Bancorp  is  not 
consummated. 

2.  Tongue  River  Valley  Bancshares, 
Ranchester,  Wyoming;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Ranchester  State  Bank,  Ranchester, 
Wyoming. 

C.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Brazos  Bancshares,  Inc.,  Joshua, 
Texas;  to  acquire  85  percent  of  the 
voting  shares  of  Metro  Bancshares,  Inc., 
Alvarado,  Texas,  and  thereby  indirectly 
acquire  Alvarado  State  Bank,  Alvarado, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
Systeni,  August  23, 1994. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  94-21211  Filed  8-26-94;  8:45  am) 
BILLING  CODE  621(M)1-F 


F  &  M  Bancorporation,  Inc.;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board’s  Regulation  Y  (12  CFR 
225.23(a)(1))  for  ffie  Board’s  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Resen’e  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 


greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  hovv  the  party 
commenting  would  be  aggrieved  by. 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  19, 
1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

l.F  S'  M  Bancorporation,  Inc., 
Kaukauna,  Wisconsin;  to  engage  de 
novo  in  making  and  servicing  asset- 
based  loans  of  the  type  that  would  not 
normally  be  considered  by  F  &  M 
Bancorporation’s  banking  subsidiaries, 
pursuant  to  §  225.25(b)(1)  of  the  Board’s 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  23, 1994. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  94-21209  Filed  8-26-94;  8:45  am) 
BILLING  CODE  UlO-OI-F 


Lynda  C.  Thompson;  Change  in  Bank 
Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  September  19, 
1994. 
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A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Lynda  C.  Thompson,  Duluth, 
Georgia;  to  acquire  personally  1.51 
percent  for  a  total  of  5.95  percent,  and 
to  acquire  as  trustee  of  American 
Bancshares,  Inc.  ESOP  3.14  percent  for 
a  total  of  5.66  percent  of  the  voting 
shares  of  American  Bancshares,  Inc., 
Marietta,  Georgia,  and  thereby  indirectly 
acquire  Cobb  American  Bank  &  Trust 
Company,  Marietta,  Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  23, 1994. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  94-21210  Filed  8-26-94;  8:45  ami 
BILUNG  CODE  621 0-01 -F 


GENERAL  SERVICES 
ADMINISTRATION 

Change  In  Solicitation  Procedures 
Under  the  Smail  Business 
Competitiveness  Demonstration 
Program 

AGENCY:  Office  of  Acquisition  Policy, 
GSA. 

action:  Notice. 

SUMMARY:  Title  VII  of  the  “Business 
Opportunity  Development  Act  of  1988” 
(Public  Law  100-656)  established  the 
Small  Business  Competitiveness 
Demonstration  Program  and  designated 
nine  (9)  agencies,  including  GSA,  to 
conduct  the  program  over  a  four  (4)  year 
period  from  January  1, 1989  to 
December  31, 1992.  The  Small  Business 
Opportunity  Enhancement  Act  of  1992 
(Public  Law  102-366)  extended  the 
demonstration  program  until  September 
1996  and  made  certain  changes  in  the 
procedures  for  operation  of  the 
demonstration  program.  The  law 
designated  four  (4)  industry  groups  for 
testing  whether  the  competitive 
capabilities  of  the  specified  industry 
groups  will  enable  them  to  successfully 
compete  on  an  unrestricted  basis.  The 
four  (4)  industry  groups  are; 
construction  (except  dredging); 
architectural  and  engineering  (A&E) 
services  (including  surveying  and 
mapping);  refuse  systems  and  related 
services  (limited  to  trash/garbage 
collection);  and  non-nuclear  ship  repair. 
Under  the  program,  when  a 
participating  agency  misses  its  small 
business  participation  goal,  restricted 
competition  is  reinstituted  only  for 
those  contracting  activities  that  failed  to 
attain  the  goal.  The  small  business  goal 
is  40  percent  of  the  total  contract  dollars 
awarded  for  construction,  trash/garbage 


collection  services,  and  non-nuclear 
ship  repair  and  35  percent  of  the  total 
contract  dollars  awarded  for  architect- 
engineer  services.  This  notice 
announces  modifications  to  GSA’s 
solicitation  practices  under  the 
demonstration  program  based  on  a 
review  of  the  agency’s  performance 
during  the  period  from  July  1, 1993  to 
June  30, 1994.  Modifications  to 
solicitation  practices  are  outlined  in  the 
Supplementary  Information  section 
below  and  apply  to  solicitations  issued 
on  or  after  October  1, 1994. 

EFFECTIVE  DATE:  October  1,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ida 
Ustad,  Office  of  GSA  Acquisition  Policy, 
(202) 501-1224. 

SUPPLEMENTARY  INFORMATION: 
Procurements  of  construction  or  trash/ 
garbage  collection  with  an  estimated 
value  of  $25,000  or  less  will  be  reserved 
for  emerging  small  business  concerns  in 
accordance  with  the  procedures 
outlined  in  the  interim  policy  directive 
issued  by  the  Office  of  Federal 
Procurement  Policy  (58  FR  13513, 

March  11, 1993). 

Procurements  of  construction  of  trash/ 
garbage  collection  with  an  estimated 
value  that  exceeds  $25,000  by  GSA 
contracting  activities  will  be  made  in 
accordance  with  the  following 
procedures: 

Construction  Services  in  Groups  15, 16, 
and  17 

Procurements  for  all  construction 
services  (except  solicitations  issued  by 
GSA  contracting  activities  in  Regions  1, 
5,  and  9  in  Group  15  and  Regions  2,  3, 

5,  and  9  for  individual  SIC  code  1794) 
will  be  conducted  on  an  unrestricted 
basis. 

Procurements  for  construction 
services  in  Group  15  issued  by  GSA 
contracting  activities  in  Regions  1,  5, 
and  9,  and  in  individual  SIC  Code  1794 
in  Regions  2,  3,  5,  and  9  will  be  set  aside 
for  small  business  when  there  is  a 
reasonable  expectation  of  obtaining 
competition  for  two  or  more  small 
businesses.  If  no  expectation  exists,  the  “ 
procurements  will  be  conducted  on  an 
imrestricted  basis. 

Region  1  encompasses  the  states  of 
Connecticut,  Maine,  Massachusetts, 

New  Hampshire,  Rhode  Island  and 
Vermont. 

Region  2  encompasses  the  states  of 
New  Jersey,  New  York,  and  the 
territories  of  Puerto  Rico  and  the  Virgin 
Islands. 

Region  3  encompasses  the  states  of 
Pennsylvania,  Delaware,  West  Virginia, 
Maryland  (except  Montgomery  and 
Prince  Georges  coimties),  and  Virginia 
(except  the  city  of  Alexandria  and  the 


counties  of  Arlington,  Fairfax,  Loudoun, 
and  Prince  William). 

Region  5  encompasses  the  states  of 
Illinois,  Indiana,  Ohio,  Michigan, 
Minnesota,  and  Wisconsin. 

Region  9  encompasses  the  states  of 
Arizona,  California,  Hawaii,  and 
Nevada. 

Region  10  encompasses  the  states  of 
Alaska,  Idaho,  Oregon,  and  Washington. 

Trash/Garbage  Collection  Services  in 
PSC  S205 

Procurements  for  trash/garbage 
collection  services  in  PSC  S205  will  be 
conducted  on  an  unrestricted  basis. 

Architect-Engineer  Services  (All  PSC 
Codes  Under  the  Demonstration 
Program) 

Procurements  for  all  architect- 
engineer  services  (except  procurements 
issued  by  contracting  activities  in  GSA 
Regions  1,  2,  3,  9,  and  10  for  service 
code  Cl  11;  procurements  issued  by 
Region  9  for  service  code  C219;  and 
prociuements  issued  by  Region  4  for 
service  code  R404)  shall  be  conducted 
on  an  unrestricted  basis. 

Procurements  for  architect-engineer 
services  issued  by  GSA  contracting 
activities  in  GSA  Regions  1,  2,  3,  9,  and 
10  for  service  code  Clll;  procurements 
issued  by  Region  9  for  service  code 
C219;  procurements  issued  by  Region  4 
for  service  code  R404  will  be  set  aside 
for  small  business  when  there  is  a 
reasonable  expectation  of  obtaining 
competition  from  two  or  more  small 
businesses.  If  no  expectation  exists,  the 
procurement  will  be  conducted  on  an 
unrestricted  basis. 

Region  1,  encompasses  the  states  of 
Connecticut,  Maine,  Massachusetts, 

New  Hampshire,  Rhode  Island,  and 
Vermont. 

Region  2  encompasses  the  states  of 
New  Jersey,  New  York,  and  the 
territories  of  Puerto  Rico  and  the  Virgin 
Islands.  Region  3  encompasses  the  states 
of  Pennsylvania,  Delaware,  West 
Virginia,  Maryland  (except  Montgomery 
and  Prince  Georges  coimties),  and 
Virginia  (except  the  city  of  Alexandria 
and  the  counties  of  Arlington,  Fairfax, 
Loudoun,  and  Prince  William). 

Region  4  encompasses  the  states  of 
Alabama,  Florida,  Georgia,  Kentucky, 
North  CaroUna,  South  Carolina, 
Mississippi,  and  Tennessee. 

Region  9  encompasses  the  states  of 
Arizona,  California,  Hawaii,  and 
Nevada. 

Region  10  encompasses  the  states  of 
Alaska,  Idaho,  Oregon,  and  Washington. 
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Non-Nuclear  Ship  Repair 

GSA  does  not  procure  non-nuclear 
ship  repairs. 

Dated:  August  17, 1994. 

Arthur  E.  Ronkovich, 

Acting  Associate  Administrator  for 
Acquisition  Policy. 

(FR  Doc.  94-21272  Filed  8-25-94;  8:45  ami 
BILUNO  CODE  e820-61-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adniinistration 

[Docket  No.  94N-d288] 

Purina  Mills,  Inc.;  Withdrawal  of 
Approval  of  N ADA’s 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  two  new  animal  drug 
applications  (NADA’s)  held  by  Purina 
Mills,  Inc.  The  NADA’s  provide  for  use 
of  oxytetracycline  concentrate  in  the 
feed  of  dairy  and  nondairy  cattle,  sheep, 
hogs,  poultry,  and  minks.  The  sponsor 
requested  the  withdrawal  of  approval  of 
the  NADA’s  because  the  products  are  no 
longer  being  manufacture. 

EFFECTIVE  DATE:  SEPTEMBER  8, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  T.  McRae,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1623. 
SUPPLEMENTARY  INFORMATION:  Purina 
Mills,  Inc.,  P.O.  Box  66812,  St.  Louis, 
MO  63166-6812,  is  the  sponsor  of 
NADA  94-959  that  provides  for  the  use 
of  Purina  Dairy  Plus  Medicated 
(oxytetracycline  1.5  grams  per  pound  (g/ 
lb))  for  mixing  in  dairy  cattle  rations. 
Purina  Mills,  Inc.,  is  also  the  sponsor  of 
NADA  94-960  that  provides  for  the  use 
of  Purina  Mix-R-Mycin  Concentrate 
Medicated  (oxytetracycline  20  g/lb)  for 
mixing  in  cattle,  sheep,  hog,  poultry, 
and  mink  rations.  By  letter  dated 
December  1, 1993,  Purina  Mills,  Inc., 
stated  that  the  products  are  no  longer 
marketed  and  requested  a  voluntary 
withdrawal  of  approval  of  the  NADA’s. 

Therefore,  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Center  for  Veterinary  Medicine  (21  CFR 
5.84),  and  in  accordance  with  §  514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115),  notice  is  given  that 
approval  of  NADA’s  94-959  and  94-960 
and  all  supplements  and  amendments 


thereto  is  hereby  withdrawn,  effective 
September  8, 1994. 

Dated:  August  19, 1994. 

Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
(FR  Doc.  94-21157  Filed  8-26-94;  8:45  ami 
BILUNO  CODE  4160-01-^ 


[Docket  No.  94E-0100] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Dovonex® 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulator}'  review  period  for 
Dovonex®  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 

Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  ).  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
^dditive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product’s 
regulatory  review  period  forms  the  basis 
for  determining  the  amoimt  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  nms  imtil  ^e  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 


permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA’s  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Dovonex®. 
Dovonex®  (calcipotriene)  is  indicated 
for  the  treatment  of  moderate  plaque 
psoriasis.  Subsequent  to  this  approval, 
the  Patent  and  Trademark  Office 
received  a  patent  term  restoration 
application  for  Dovonex®  (U.S.  Patent 
No.  4,866,048)  from  Leo  Pharmaceutical 
Products,  Ltd.,  and  the  Patent  and 
Trademark  Office  requested  FDA’s 
assistance  in  determining  this  patent’s 
eligibility  for  patent  term  restoration. 
FDA,  in  a  letter  dated  April  22, 1994, 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  Dovonex® 
represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product’s  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Dovonex®  is  1,149  days.  Of  this  time, 
510  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  639  days  occurred  dwing  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective: 
November  8, 1990.  The  applicant  claims 
November  9, 1090,  as  the  date  the 
investigational  new  drug  application 
(IND)  became  effective.  However,  FDA 
records  indicate  that  the  IND  effective 
date  was  November  8, 1990,  which  was 
30  days  after  FDA  receipt  of  the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  March  31, 1992,  The 
applicant  claims  March  30, 1992,  as  the 
date  the  new  drug  application  (NDA)  for 
Dovonex®  (NDA  20-273)  was  initially 
submitted.  However,  FDA  records 
indicate  that  NDA  20-273  was 
submitted  on  March  31, 1992. 

3.  The  date  the  application  was 
approved:  December  29, 1993.  FDA  has 


Federal  Register  /  Vol.  59,  No.  166  /  Monday,  August  29,  1994  /  Notices 


44429 


verified  the  applicant’s  claim  that  NDA 
20-273  was  approved  on  December  29, 
1993. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  473  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  October  28, 1994,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  February  27, 1995,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Kept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the* 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  August  16, 1994. 

Stuart  L.  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 
[FR  Doc.  94-21156  Filed  8-26-94;  8:45  am) 
BILUNG  CODE  4160-01-F 


Public  Health  Service 

Agency  for  Health  Care  Policy  and 
Research;  Notice  of  Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act 
(Title  5,  U.S.C.,  Appendix  2) 
annoimcement  is  made  of  the  following 
special  emphasis  panel  scheduled  to 
meet  during  the  month  of  September 
1994: 

Name:  Health  Care  Policy  and  Research 
Spiecial  Emphasis  Panel. 

Date  and  Time:  September  7-9, 1994,  8:30 
a.m. 

Place:  Ramada  Inn,  1775  Rockville  Pike, 
Conference  Room  TBA,  Rockville,  Maryland 
20852. 

Open  September  7,  8:30  a.m.  to  9:30  a.m. 
Closed  for  remainder  of  meeting. 


Purpose:  This  Panel  is  charged  with 
conducting  the  initial  review  of  applications 
for  cooperative  agreements  on  research 
related  to  evaluating  Agency  for  Health  Care 
Policy  and  Research  (AHCPR)-supported 
clinical  practice  guidelines;  specifically,  to 
evaluate  the  effects  of  implementing  practice 
guidelines  in  primary  care. 

Agenda:  The  open  session  of  the  meeting 
on  September  7  from  8:30  a.m.  to  9:30  a.m. 
wiil  be  devoted  to  a  business  meeting 
covering  administrative  matters.  During  the 
closed  session,  the  committee  will  be 
reviewing  applications  for  cooperative 
agreements  deaiing  with  (1)  Urinary 
Incontinence  in  Adults;  (2)  Early  HIV 
Infection:  Evaluation  and  Management;  (3) 
Sickle  Cell  Disease:  Screening,  Diagnosis, 
Management,  and  Counseling  in  Newborns 
and  Infants;  (4)  Unstable  Angina:  Diagnosis 
and  Management;  and  (5)  Depression  in 
Primary  Care:  Detection,  Diagnosis  and 
Treatment.  In  accordance  with  the  Federal 
Advisory  Committee  Act,  Title  5,  U.S.C., 
Appendix  2  and  Title  5,  U.S.C.,  552b(c)(6), 
the  Administrator,  AHCPR,  has  made  a 
formal  determination  that  this  latter  session 
will  be  closed  because  the  discussions  are 
likely  to  reveal  personal  information 
concerning  individuals  associated  with  the 
grant  applications.  This  information  is 
exempt  from  mandatory  disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members  or  otlier  relevant  information 
should  contact  Gerald  E.  Calderone,  Ph.D., 
Agency  for  Health  Care  Policy  and  Research, 
Suite  602,  2101  East  Jefferson  Street, 
Rockville,  Maryland  20852,  Telephone  (301) 
594-2462. 

Agenda  items  for  all  meetings  are  subject 
to  change  as  priorities  dictate. 

Dated:  August  19, 1994. 

Richard  ).  Greene,  M.D.,  PhJ)., 

Acting  Administrator. 

[FR  Doc.  94-21164  Filed  8-26-94;  8:45  am) 
BILUNG  CODE  4160-«(M> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[AZ-020-4-421(M)5:  A2A-287121 

Notice  of  Realty  Action 
Noncompetitive  Sale  of  Public  Lands 
In  Maricopa  County,  AZ 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action, 
noncompetitive  sale. 

SUMMARY:  The  following  public  lands 
have  been  proposed  for  direct  sale 
under  Section  203  of  the  Federal  Land 
PoUcy  and  Management  Act  of  1976  (90 
Stat.  2750,  43  U.S.C.  1713),  at  not  less 
than  the  estimated  fair  market  value  of 
$42,000.  The  land  will  not  be  offered  for 
sale  for  at  least  60  days  after  the  date  of 
publication  of  this  notice. 

Gila  and  Salt  River  Meridian,  Arizona 
Township  1  South,  Range  3  West 


Sec.  25  E>ASWV4NEV4E*/!iW'ASEV4. 
Containing  approximately  60  acres. 

The  land  described  is  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  pending  disposition  of  this  action 
or  270  days  from  Ae  date  of  publication 
of  this  notice,  whichever  occurs  first. 

This  land  is  being  offered  by  direct 
sale  to  Thomas  and  Susan  de  Jong. 

There  are  no  known  mineral  values  on 
the  subject  property  and  the  mineral 
interests  may  be  conveyed 
simultaneously.  Acceptance  of  the 
direct  sale  offer  will  qualify  the 
purchaser  to  make  application  for 
conveyance  of  those  mineral  interests. 

The  conveyance  document,  when 
issued,  will  contain  certain  reservations 
to  the  United  States  and  any  other  valid 
existing  rights.  Detailed  information 
concerning  this  sale  is  available  for 
review  at  the  Lower  Gila  Resource  Area 
Office,  Bmeau  of  Land  Management, 
2015  W.  Deer  Valley  Road,  Phoenix, 
Arizona  85027. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Area  Manager, 
Lower  Gila  Resource  Area,  at  the  above 
address.  In  the  absence  of  timely 
objections,  this  proposal  shall  become 
the  determination  of  the  Department  of 
the  Interior. 

Dated:  Aug.  17, 1994. 

David  J.  Miller, 

Associate  District  Manager. 

[FR  Doc.  94-21273  Filed  8-26-94;  8:45  am) 
BILUNG  CODE  431D-32-M 


[NM-920-4210-06;  NMNM  034615] 

Notice  Of  Proposed  Continuation  of 
Withdrawal;  New  Mexico 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  United  States  Department 
of  Agriculture,  Forest  Service,  proposes 
that  a  1,790.66-acre  withdrawal  for  the 
Bernalillo  Watershed  continue  for  an 
additional  20  years.  The  land  will 
remain  closed  to  mining,  but  will  be 
opened  to  such  forms  of  disposition  as 
may  by  law  be  made  of  National  Forest 
System  lands  and  has  been  and  will 
remain  open  to  mineral  leasing. 

DATES:  Comments  should  be  received  by 
November  28, 1994. 

ADDRESSES:  Comments  would  be  sent  to 
State  Director,  BLM  New  Mexico  State 
Office,  P.O.  Box  27115,  Santa  Fe,  NM 
87502,  505-438-7502. 

FOR  FURTHER  INFORMATION  CONTACT: 
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georgiana  E.  Armijo,  BLM  New  Mexico 
State  Office,  505-438-7594. 

SUPPLEMENTARY  INFORMATION:  The 
United  States  Department  of 
Agriculture,  Forest  Service,  proposes 
that  the  existing  Itmd  withdrawal  made 
by  Public  Land  Order  No.  1882  be 
continued  for  a  period  of  20  years 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C,  1714  (1988). 

The  Itmd  is  described  as  follows: 

New  Mexico  Principal  Meridian 
T.  12N.,R.4E.. 

Sec.  2,  lot  4,  SWV4NWV4,  SWV4,  and 
SWV4SEV4: 

Sec.  3,  lots  1  to  4,  inclusive,  S'/iN'/^,  and 
SVj; 

Sec.  10,  lots  5  to  9,  inclusive,  NEV4NEV4, 
and  NEV4NWV4; 

Sec.  11,  lots  2,  3.  and  4,  E>/i,  NV2NWV4, 
and  SEV4NWV4; 

Sec.  12,  EV2SWV4  (excluding 
approximately  40  acres  within  the 
Sandia  Wilderness),  NWV4SWV4,  and 
SW V4SWV4  (excluding  approximately  20 
acres  in  the  S^/zSWV^SWV*  within  the 
Sandia  Wilderness). 

The  area  described  contains  approximately 
1,790.66  acres  in  Sandoval  County. 

The  purpose  of  the  withdrawal  is  to 
protect  the  Bernalillo  Watershed.  The 
withdrawal  segregates  the  land  from 
location  and  entry  under  the  mining 
laws,  but  not  the  mineral  leasing  laws. 
No  change  is  proposed  in  the  purpose 
or  segregative  effect  of  the  withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  State 
Director  in  the  New  Mexico  State  Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources. 

A  report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  the 
Congress,  who  will  determine  whether 
or  not  the  withdrawal  will  be  continued 
and,  if  so,  for  how  long.  The  final 
determination  on  the  continuation  of 
the  withdrawal  will  be  published  in  the 
Federal  Register.  The  existing 
withdrawal  will  continue  until  such 
final  determination  is  made. 

Dated:  August  16, 1994. 

Mike  Ford, 

Acting  State  Director. 

(FR  Doc.  94-21269  Filed  8-26-94;  8:45  am) 
BILUNO  CODE  4310-FB-M 


National  Park  Service 

Denali  National  Park  and  Preserve 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Amended  notice. 

SUMMARY:  Notice  is  hereby  given  that  a 
typographical  error  exists  in  the 
boundary  description  for  Denali 
National  Park  as  published  in  the 
Federal  Register/Vol.  57,  No.  190/ 
Wednesday,  September  30, 1992/page 
45179,  3rd  column,  3rd  and  4th 
paragraphs  from  the  bottom.  The 
distance  of  “150  feet”  should  be  “100 
feet”. 

The  above  described  paragraphs  are 
hereby  deleted  and  replaced  in  their 
entirety  to  read  as  follows; 

Thence  easterly,  between  sections  3 
and  10,  2  and  11,  to  a  point  100  feet 
northwesterly  and  perpendicular  from 
the  centerline  of  the  Alaska  Railroad 
right-of-way,  between  sections  2  and  11, 
T.  18  S.,  R.  8  W.,  Fairbanks  Meridian; 

Thence  northeasterly,  along  a  line  100 
feet  northwesterly  and  perpendicular 
from  the  centerline  of  the  Alaska 
Railroad  right-of-way,  to  a  point 
between  sections  1  and  6,  T.  18  S.,  Rs. 

7  and  8  W.,  Fairbanks  Meridian. 

Dated:  August  5, 1994. 

Paul  R.  Anderson, 

Acting  Regional  Director,  Alaska  Region, 
National  Park  Service. 

[FR  Doc.  94-21224  Filed  8-26-94;  8:45  am] 
BILUNO  CODE  431&-7(MM 


[FES  94-18] 

Notice  of  Availability  of  the  Final 
Comprehensive  River  Conservation 
Study  and  Final  Environmental  Impact 
Statement  for  the  Hanford  Reach  of  the 
Columbia  River 

agency:  National  Park  Service,  U.S. 
Department  of  the  Interior. 

ACTION:  Notice  of  availability  of  the  final 
comprehensive  river  conservation  study 
and  final  environmental  impact 
statement  for  the  Hanford  Reach  of  the 
Columbia  River. 

Five  management  alternatives  were 
developed  to  provide  permanent 
protection  to  the  Hanford  Reach,  in 
addition  to  the  No  Action  alternative 
required  by  the  National  Environmental 
Policy  Act.  The  proposal  recommends 
that  Congress  designate  the  Hanford 
Reach  a  National  Wildlife  Refuge  with 
a  National  Wild  and  Scenic  River 
overlay.  The  proposal  would  protect 
49.5  miles  of  river  and  approximately 
105,000  adjacent  acres,  both  of  which 
would  be  managed  by  the  U.S.  Fish  and 
Wildlife  Service.  The  Hanford  Reach  is 


the  last  imimpounded  segment  of  the 
Columbia  River  emd  includes  critical 
spawning  and  rearing  habitat  for  the  fall 
Chinook  salmon,  numerous  historic  and 
archaeological  sites,  a  biodiversity 
representative  of  the  original  Columbia 
Basin,  threatened  and  endangered  plant 
and  animal  species,  and  various 
recreational  activities. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Kristen  Sycamore,  National  Park 
Service,  Pacific  Northwest  Regional 
Office,  909  First  Avenue,  Seattle, 
Washington,  98104,  phone  number 
(206)  220-4115.  Reading  copies  will  be 
available  at  the  National  Park  Service, 
Pacific  Northwest  Regional  Office  (see 
above  address):  Seattle  Public  Library 
(Government  Publications  Section), 

1000  4th  Avenue,  Seattle,  WA; 
Department  of  Energy,  Richland  Field 
Office  Reading  Room,  825  Jadwin 
Avenue,  Richland,  WA;  Columbia 
National  Wildlife  Refuge,  735  East  Main 
Street,  Othello,  WA;  U.S.  Fish  and 
Wildlife  Service,  3704  Griffin  Lane  SE., 
Suite  102,  Olympia,  WA;  Richland 
Public  Library  (Reference  Section),  955 
Northgate  Avenue,  Richland,  WA;  and 
the  Public  Affairs  Office,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
18th  and  C  Streets,  NW.,  Room  3424, 
Washington,  DC  20240. 

Dated:  July  29, 1994. 

Jonathan  P.  Deason, 

Director,  Office  of  Environmental  Policy  and 
Compliance. 

(FR  Doc.  94-21225  Filed  8-26-94;  8:45  am) 
BILLINQ  CODE  4310-70-M 


Proposed  1994  U.S.  World  Heritage 
Nominations 

agency:  National  Park  Service,  U.S. 
Department  of  the  Interior. 

ACTION:  Notice  and  request  for  public 
comment. 

summary:  On  May  1 8, 1994,  the 
Department  of  the  Interior,  through  the 
National  Park  Service,  set  forth  in  a 
public  notice  the  process  and  schedule 
that  will  be  used  in  calendar  year  1994 
to  identify  and  prepare  U.S. 
nominations  to  the  World  Heritage  List 
(59  FR  25957).  In  addition,  the  May  18 
notice  identified  the  criteria  and 
requirements  that  U.S.  properties  must 
satisfy  before  nomination  for  World 
Heritage  status,  and  solicited  public 
comments  and  suggestions  regarding 
cultural  and  natural  properties  that 
should  be  considered  as  potential  U.S. 
nominations  this  year.  TWs  notice 
annoimces  and  invites  comment  on  the 
proposed  1994  U.S.  World  Heritage 
nominations  as  described  below. 
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DATES:  Written  comments  or 
recommendations  regarding  the 
properties  listed  herein  as  proposed 
1994  U.S.  World  Heritage  Nominations 
must  be  received  by  September  28, 1994 
to  ensure  full  consideration.  A  decision 
on  proposed  1994  nominations  will  be 
made  based  on  public  comment,  and 
will  be  published  in  the  Federal 
Register. 

The  Federal  Interagency  Panel  for 
World  Heritage  will  review  the 
accuracy,  completeness,  and  suitability 
of  draft  1994  nominations’ 
documentation  and  will  make 
recommendations  to  the  Assistant 
Secretary  of  the  Interior  for  Fish  and 
Wildlife  and  Parks.  The  Assistant 
Secretary  will  subsequently  transmit 
any  approved  nomination  on  behalf  of 
the  United  States  to  the  World  Heritage 
Committee  Secretariat,  through  the 
Department  of  State,  by  October  1  for 
evaluation  by  the  World  Heritage 
Committee  in  a  process  that  could  lead 
to  inscription  on  the  World  Heritage  List 
by  fall  1995.  Notice  of  transmittal  of 
U.S.  nominations  will  be  published  in 
the  Federal  Register. 

ADDRESS:  Written  comments  or 
recommendations  should  be  sent  to  the 
Director,  National  Park  Service,  U.S. 
Department  of  the  Interior,  P.O.  Box 
37127,  Washington,  DC  20013-7127. 
Attention:  World  Heritage  Convention- 
023. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  C.  Milne,  Chief,  Office  of 
International  Affairs,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
P.O.  Box  37127,  Washington,  DC  20013- 
7127,  Telephone:  (202)-343-7063. 
SUPPLEMENTARY  INFORMATION:  The 
Convention  Concerning  Protection  of 
the  World  Cultural  and  Natural 
Heritage,  now  ratified  by  the  United 
States  and  135  other  countries,  has 
established  a  system  of  international 
cooperation  through  which  cultural  and 
natural  properties  of  outstanding 
tmiversal  value  to  mankind  may  be 
recognized  and  protected. 

The  Convention  seeks  to  put  into 
place  an  orderly  approach  for 
coordinated  and  consistent  heritage 
resource  protection  and  enhancement 
throughout  the  world. 

Participating  nations  identify  and 
nominate  their  sites  for  inclusion  on  the 
World  Heritage  List,  which  currently 
includes  411  cultural  and  natural 
properties.  The  World  Heritage 
Committee  judges  all  nominations 
against  established  criteria. 

Under  the  Convention,  each 
participating  Nation  assumes 
responsibility  for  taking  appropriate 
legal,  scientific,  techni^. 


administrative,  and  financial  measiires 
necessary  for  the  identification, 
protection,  conservation,  and 
rehabilitation  of  World  Heritage 
properties  situated  within  its  borders. 

In  the  United  States,  the  Department 
of  the  Interior  is  responsible  for 
directing  and  coordinating  U.S. 
participation  in  the  World  Heritage 
Convention.  The  Department 
implements  its  responsibilities  imder 
the  Convention  in  accordance  with  the 
statutory  mandate  contained  in  Title  IV 
of  the  National  Historic  Preservation  Act 
Amendments  of  1980  (P.L.  96-515;  16 
U.S.C.  470a-l,  a-2).  On  May  27, 1982, 
the  Interior  Department  published  in  the 
Federal  Register  the  policies  and 
procedures  which  it  uses  to  carry  out 
the  legislative  mandate  (47  FR  23392). 
The  rules  contain  additional 
information  on  the  Convention  and  its 
implementation  in  the  United  States, 
and  identify  the  specific  reqvurements 
that  U.S.  properties  must  satisfy  before 
they  can  be  nominated  for  World 
Heritage  status,  i.e.,  the  property  must 
have  previously  been  determined  to  be 
of  national  significance,  its  owner  must 
concur  in  writing  to  its  nominations, 
and  its  nomination  must  include 
evidence  of  such  legal  protection  as  may 
be  necessary  to  ensme  preservation  of 
th^roperty  and  its  environment. 

These  Regulations,  the  criteria  which 
cultiiral  or  naUiral  properties  must 
satisfy  for  World  Heritage  status,  the 
properties  on  the  U.S.  Indicative 
Inventory  of  Potential  Future  U.S. 

World  Heritage  Nominations,  and  the  19 
U.S.  properties  inscribed  on  the  World 
Heritage  List  as  of  January  1, 1994  are 
available  upon  request  firom  the 
National  Park  Service. 

Proposed  1994  U.S.  World  Heritage 
Nominations: 

Chihuahuan  Desert 

Carlsbad  Caverns  National  Park,  New 
Mexico.  This  series  of  connected 
caverns,  which  include  the  largest 
imderground  chambers  yet  discovered, 
have  many  magnificent  and  curious 
cave  formations,  including  an  array  of 
speleothems.  Criteria  (ii)  An 
outstanding  example  of  significant 
geological  process,  and  (iii)  contains 
superlative  natural  phenomena, 
formations,  and  areas  of  exceptional 
beauty. 

European  Exploration  and  Colonial 
Settlement 

Savannah  Historic  District,  Georgia. 
The  first  settlement  in  the  Engli^ 
colony  of  Georgia,  which  was  founded 
with  philanthropic  intent.  Savannah  has 
retained  much  of  James  Oglethorpe’s 
original  city  plan  and  possesses  many 


structures  of  architectural  merit.  Criteria 
(ii)  Has  exerted  great  influence  over  a 
span  of  time  or  within  a  cultural  area  of 
the  world  on  developments  in  town- 
planning,  and  (vi)  directly  and  tangibly 
associated  with  events  or  with  ideas  of 
outstanding  universal  significance. 

Dated:  July  30, 1994. 

George  T.  Frampton,  Jr., 

Assistant  Secretary,  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  94-21213  Filed  9-26-94;  8:45  am) 
BILUNO  CODE  4310-70-P-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-213] 

Connecticut  Yankee  Atomic  Power 
Co.;  Notice  of  Consideration  of 
Issuance  of  Amendment  To  Facility 
Operating  License  and  Opportunity  for 
a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
61,  issued  to  Connecticut  Yankee 
Atomic  Power  Company  (the  license), 
for  operation  of  the  Haddam  Neck  Plant 
located  in  Middlesex  County, 
Connecticut. 

The  proposed  amendment  would 
revise  Technical  Specification  Table 
3.3-2,  "Engineered  Safety  Featiures 
Actuation  System  Instrumention,’’  Table 
3.3-2,  "Engineered  Safety  Features 
Actuation  %stem  Instrumentation  Trip 
Setpoints,’’  and  Table  4.3-2, 
"Engineered  Safety  Features  Actuation 
System  Instrumentation  Surveillance 
Requirements,"  and  their  associated 
Bases  sections,  to  reflect  the  addition  of 
permissive  interlocks  on  the  core  deluge 
system  motor-operated  valves. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission’s 
regulations. 

By  September  28, 1994,  the  license 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  ptuty  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Connnission’s  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
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consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW., 

Washington.  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Russell  Library,  123  Broad  Street, 
Middletown,  Connecticut  06457.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Conunission  or  an  Atomic 
Safety  emd  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

‘As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  foe 
following  factors:  (1)  foe  nature  of  foe 
petitioner’s  right  under  foe  Act  to  be 
made  a  party  to  foe  proceeding;  (2)  foe 
nature  and  extent  of  foe  petitioner’s 
property,  financial,  or  other  interest  in 
foe  proceeding;  and  (3)  foe  possible 
effect  of  any  order  which  may  be 
entered  in  foe  proceeding  on  foe 
petitioner’s  mterest.  The  petition  should 
also  identify  foe  specific  aspect(s)  of  foe 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  foe 
petition  without  requesting  leave  of  foe 
Board  up  to  15  days  prior  to  foe  first 
prehearing  conference  scheduled  in  foe 
proceeding,  but  such  an  amended 
petition  must  satisfy  foe  specificity 
requirements  described  almve. 

Not  later  than  15  days  prior  to  foe  first 
prehearing  conference  scheduled  in  foe 
proceeding,  a  petitioner  shall  file  a 
supplement  to  foe  petition  to  intervene 
which  must  include  a  list  of  foe 
contentions  which  are  sought  to  be 
litigated  in  foe  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
foe  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  foe  petitioner 
shall  provide  a  brief  explanation  of  foe 
bases  of  foe  contention  and  a  concise 
statement  of  foe  alleged  facts  or  expert 
opinion  which  support  foe  contention 
and  on  which  foe  petitioner  intends  to 
rely  in  proving  foe  contention  at  foe 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  foe 
petitioner  is  aware  and  on  which  foe 


petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  foe  scope  of  foe 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  foe  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  foe  proceeding,  subject  to  any 
limitations  in  foe  order  granting  leave  to 
intervene,  and  have  foe  opportimity  to 
participate  fully  in  foe  conduct  of  the 
hearing,  including  foe  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
foe  Secretary  of  foe  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  foe  Commission’s  Public 
Document  Room,  foe  Gelman  Building, 
2120  L  Street  NW.,  Washington,  DC 
20555,  by  foe  above  date.  Where 
petitions  are  filed  during  foe  last  10 
days  of  foe  notice  period,  it  is  requested 
that  foe  petitioner  promptly  so  inform 
foe  Commission  by  a  toll-fi-ee  telephone 
call  to  Western  Union  at  1-800-248- 
5100  (in  Missouri  1-800-342-6700.  The 
Western  Union  operator  should  be  given 
Datagram  Identification  Number  N1023 
and  foe  following  message  addressed  to 
John  F.  Stolz:  petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  foe  petition 
should  also  be  sent  to  foe  Office  of  foe 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Ms.  L.M.  Cuoco,  Sr. 
Nuclear  Counsel,  Northeast  Utilities 
Service  Company,  Post  Office  Box  270, 
Hartford,  Connecticut  06141-0270 
attorney  for  foe  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  foe 
Commission,  foe  presiding  officer  or  foe 
presiding  Atomic  Safety  and  Licensing 
Board  that  foe  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  foe  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
foe  Commission’s  staff  may  issue  foe 
amendment  after  it  completes  its 


technical  review  and  prior  to  foe 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  foe  application  for 
amendment  dated  August  4, 1994, 
which  is  available  for  public  inspection 
at  foe  Commission’s  Public  Document 
Room,  foe  Gelman  Building,  2120  L 
Street  NW.,  Washington,  DC  20555,  an 
at  foe  local  public  document  room 
located  at  foe  Russell  Library,  123  Broad 
Street,  Middletown,  Connecticut  06457. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  August  1994. 

For  the  Nuclear  Regulatory  Commission 

John  F.  Stolz, 

Director,  Project  Directorate  1-4,  Division  of 
Reactor  Projects — I/II,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  94-21222  Filed  8-26-94;  8:45  am) 
BHJJNQ  CODE  7590-01-M 


[Docket  Nos.  50-277  and  50-278] 

Philadelphia  Electric  Co.;  Notice  of 
Consideration  of  issuance  of 
Amendments  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (foe  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
44  and  DRP-56  issued  to  foe 
Philadelphia  Electric  Company  (foe 
licensee)  for  operation  of  foe  Peach 
Bottom  Atomic  Power  Station,  Units  2 
and  3,  located  in  York  County, 
Pennsylvania. 

The  proposed  eimendments  would 
revise  foe  facility  operating  license  and 
Appendix  A  and  B  of  foe  operating 
license  to  change  foe  maximum  core 
power  limit  firom  3293  MWt  to  3458 
MWt. 

Before  issuance  of  foe  proposed 
license  amendments,  foe  Commission 
will  have  made  findings  required  by  foe 
Atomic  Energy  Act  of  1954,  as  amended 
(foe  Act)  and  foe  Commission’s 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  foe 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
foe  Commission’s  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  foe 
facility  in  accordance  with  foe  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  foe  probability  or 
consequences  of  an  accident  previously 
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evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  reqvured  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

(1)  The  proposed  OL  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  power  rerate  imposes  only 
minor  increases  in  the  plant  operating 
conditions.  Plant  systems,  components,  and 
structures  have  been  verified  to  be  capable  of 
performing  their  intended  functions  under 
rerated  conditions.  When  necessary,  some 
components  will  be  modified  or  replaced 
prior  to  implementation  of  the  Power  Rerate 
Program  to  accommodate  the  revised 
operating  conditions.  No  new  component  or 
system  interactions  that  could  lead  to  an 
accident  are  created.  As  discussed  below,  no 
transient  events  result  in  a  new  sequence  of 
events  which  could  lead  to  a  new  accident 
scenario. 

Anticipated  Transients  Without  Scram 
(ATWS)  Analysis 

The  changes  to  plant  parameters  are 
consistent  with  the  results  in  NEDC-3198P, 
"Generic  Evaluations  of  General  Electric 
Boiling  Water  Reactor  Power  Uprate,"  dated 
July  1991.  Therefore,  the  response  to  an 
ATWS  event  at  rerated  power  will  be 
consistent  with  the  generic  response  and  is 
acceptable. 

ECCS-LOCA  Analysis 

The  current  ECCS-LOCA  performance 
analysis  already  boimds  the  rerated  power 
conditions.  The  peak  clad  temperature  for 
rerated  conditions  is  1,516‘’P  which  is  below 
the  10  CFR  50.46  required  limit  of  2,200®F. 
Therefore,  the  analysis  demonstrates  that 
PBAPS,  Units  2  and  3  will  continue  to 
comply  with  10  CFR  50.46  and  10  CFR  50, 
Appendix  K  at  rerated  conditions. 

Abnormal  Operating  Transient  Analysis 

The  results  of  the  evaluation  of  transients 
indicate  that  the  margin  to  the  Safety  Limit 
Minimum  Critical  Power  Ratio  (SLMCPR)  is 
unchanged  for  the  8x8  array  fuel  types  such 
as  the  GE9  product  line  currently  in  the  Unit 
2  and  Unit  3  cores,  and  will  increase  by  0.01 
for  the  GEll  fuel  design.  The  fuel  thermal- 
mechanical  limits  at  power  rerate  conditions 
are  within  the  specific  design  criteria  for  the 
GE  fuels  currently  loaded  in  the  PBAPS  Unit 
2  Cycle  10  core. 

Also,  the  power-dependent  and  flow- 
dependent  MCPR  and  Maximum  Average 
Planar  Linear  Heat  Generation  Rate 
(MAPLHGR)  limits  developed  as  part  of  the 
core  performance  improvement  program  are 
applicable  to  rerated  conditions.  The  peak 
PRV  bottom  head  pressure  is  still  within  the 
ASME  requirement  for  RPV  overpressure 
protection. 

The  analysis  performed  focused  on  the 
most  limiting  transient  events  in  each 
distiubance  category  selected  specifically  for 


the  power  rerated  evaluations.  The  results 
demonstrate  that  PBAPS  Units  2  and  3  core 
thermal  pmwer  output  can  be  safely  increased 
to  the  power  rerate  level  without  significant 
impact  on  the  plant  safety  during  a 
postulated  transient  event. 

(a)  Events  Resulting  in  a  Nuclear  System 
Pressure  Increase 

(i)  Main  Generator  Load  Rejection  with  No 
Steam  Bypass 

At  rerated  conditions,  the  fuel  transient 
thermal  and  mechanical  overpower  results 
remain  below  the  NRC  accepted  design 
criteria. 

(ii)  Main  Turbine  Trip  with  No  Steam  Bypass 

The  fuel  transient  thermal  responses  are 

less  severe  than  for  the  Generator  Load 
Rejection  event  Therefore,  at  rerated 
conditions,  this  event  remains  bounded  by 
the  Generator  Load  Rejection  event 

(iii)  Main  Steam  Isolation  Valve  Closure, 

Flux  Scram 

The  peak  RPV  bottom  head  pressure  for 
rerated  conditions  is  slightly  higher  than  the 
RPV  bottom  head  pressure  at  current  rated 
conditions  due  to  the  higher  initial  system 
pressure.  However,  the  resultant  pressure  is 
still  below  the  ASME  overpressure  limit  of 
1,375  psig  by  a  margin  of  68  psi. 

(b)  Events  Resulting  in  a  Reactor  Vessel 
Water  Temperature  Decrease 

(i)  Inadvertent  HPQ  Actuation 

For  the  condition  analyzed,  both  the  high 
water  level  setpoint  and  the  high  RPV  steam 
dome  pressiue  SCRAM  setpoint  are  not 
reached.  Based  on  the  peak  average  fuel 
surface  heat  flux  results,  the  HPQ  actuation 
event  will  be  bounded  by  the  limiting 
pressurization  event  with  respect  to  delta 
Critical  Power  ratio  ((delta)  CPR) 
considerations.  In  addition,  the  fuel 
transients  thermal  and  mechanical 
overpower  limits  remain  within  the 
allowable  NRC  accepted  design  values. 

(ii)  Feedwater  Controller  Failure-Maximum 
Demand 

The  (delta)  CPR  calculated  for  this  event  at 
rerated  conditions  is  about  0.01  higher  than 
the  corresponding  value  for  the  current  rated 
power.  However,  the  trend  for  the  Feedwater 
Controller  Failure-Maximum  Demand  event 
is  consistent  with  the  analysis  for  the  current 
rated  power.  This  event  continues  to  be  the 
limiting  event  at  the  low  core  flow  condition 
and  is  bounded  by  the  limiting  Generator 
Load  Rejection  event.  The  fuel  thermal 
margin  results  are  within  the  acceptable 
limits  for  the  fuel  type  analyzed. 

(iii)  Loss  of  Feedwater  Heating 

The  (delta)  CPR  for  this  event  at  the  rerated 
conditions  is  bounded  by  the  result  estimated 
for  this  event  at  the  current  rated  power 
level,  and  remains  significantly  less  than  the 
cycle  operating  MCPR  limit.  Because  of  the 
round-off  process,  there  is  no  change 
between  the  (delta)  CPR  results  for  high  and 
low  core  flow  conditions.  However,  the 
results  at  low  core  flow  conditions  are 
actually  slightly  higher  than  for  the  high  core 
flow  condition  because  of  the  increased  inlet 
coolant  subcooling  into  the  reactor  core.  The 


calculated  thermal  and  mechanical 
overpower  limits  for  this  event  at  power 
rerate  conditions  also  meet  the  fuel  design 
criteria. 

(c)  Event  Resulting  in  a  Positive  Reactivity 
Insertion 

(i)  Rod  Withdrawal  Error  (RWE) 

The  (delta)  CPR  calculated  for  this  event  at 
rerated  conditions  is  slightly  less  than  the 
value  for  this  event  at  current  rated  power 
and  is  bounded  by  the  generic  RWE  limits  of 
0.13  based  on  implementation  of  the  APRM- 
Rod  Block  Monitor  TS  (ARTS)  changes. 
Therefore,  the  generic  ARTS-tesed  RWE 
analysis  (delta)  CPR  result  is  verified  for 
applicability  to  PBAPS  power  rerate 
conditions. 

(d)  Event  Resulting  in  a  Reactor  Vessel 
Coolant  Inventory  Decrease 

(i)  Loss  of  Feedwater  Flow 
This  transient  event  does  not  pose  any 
direct  threat  to  the  fuel  in  terms  of  a  power 
increase  from  the  initial  conditions. 

However,  it  is  included  in  the  power  rerate 
evaluation  to  provide  assurance  that 
sufficient  water  make-up  capability  is 
available  to  keep  the  core  covered  when  all 
normal  feedwater  is  lost 
The  generic  analysis  results  in  NEDC- 
31984P,  "Generic  Evaluations  of  General 
Electric  Boiling  Water  Reactor  Power 
Uprate,”  dated  July  1991,  show  that  at  power 
rerate  conditions,  the  minimum  water  level 
is  reduced  by  about  1.5  feed  from  that 
previously  calculated  for  current  rated 
power,  but  a  large  amoimt  of  water,  more 
than  5  feet,  remains  above  the  top  of  the 
active  fuel.  The  sensed  water  level  outside  of 
the  core  shroud  has  also  been  checked  to 
show  adequate  operational  flexibility  exists 
for  setting  the  Level  1  RPV  water  level 
setpoint  so  that  it  is  not  expected  to  be 
reached  even  in  the  conservative  case  of  a 
HPQ  failure.  Therefore,  PBAPS,  Units  2  and 
3  will  maintain  adequate  reactor  water  level 
during  a  postulated  Loss  of  Feedwater  Plow 
event  at  power  rerate  conditions. 

(e)  Event  Resulting  in  a  Core  Coolant  Flow 
Decrease 

(i)  Recirculation  Pump  Seizure 
The  recirculation  pump  seizure  assumes 
instantaneous  stoppage  of  the  pump  motor 
shaft  of  one  recirculation  pump.  As  a  result, 
the  core  flow  decreases  rapidly.  The  RPV 
water  level  swell  due  to  the  rapid  core  flow 
reduction  reaches  the  high  RPV  water  level 
setpoint,  causing  a  feedwater  pump  strip,  a 
turbine  trip  and  subsequently  a  reactor 
SCRAM  on  turbine  stop  values  closure.  The 
peak  neutron  flux  and  average  fuel  surface 
heat  flux  do  not  increase  significantly  above 
the  initial  conditions;  therefore,  no  impact  on 
the  fuel  thermal  margin  is  postulated  to 
occur. 

(fj  Event  Resulting  in  a  Core  Coolant  Flow 
Increase 

(i)  Recirculation  Flow  Controller  Failure 
Increasing  Flow 

The  results  of  this  transient  for  PBAPS, 
Units  2  and  3  power  rerate  remain  non¬ 
limiting  as  compared  with  other  more  severe 
pressurization  events. 
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(g)  Performance  Improvements 

(i)  Main  Turbine  Bypass  Out-of-Service 

The  main  turbine  steam  bypass  out-of¬ 
service  condition  is  included  in  the  input 
assumptions  used  in  the  Abnormal  Operating 
Transient  Occurrences  analyses  for  power 
rerate  application.  The  transient  analyses 
results  at  power  rerate  conditions  reflect  the 
plant  response  accounting  for  this  condition. 

(ii)  Single  Loop  Operation  (SLO) 

The  safety  analysis  for  rerated  conditions 
shows  that  the  SLO  mode  is  valid  for  power 
rerate  conditions  and  remains  unchanged 
from  the  current  rated  power  conditions. 

(iii)  Final  Feedwater  Temperature  Reduction 

Final  Feedwater  Temperature  Reduction  is 
a  cycle  extension  mode  of  operation,  used  in 
conjunction  with  increased  core  flow  (ICF)  at 
the  end  of  a  normal  operating  cycle.  The 
analyses  show  that  for  a  temperature 
reduction  up  to  55°F,  this  mode  of  operation 
is  applicable  for  operation  of  PBAPS,  Units 
2  and  3  at  the  power  rerate  conditions. 

(h)  Other  evaluations 

These  evaluations  included  the  effect  of 
power  rerate  on  the  radiological 
consequences  of  accidents  presented  in 
UFSAR  Subsections  5.2, 14.6  and  14.9.  The 
following  bounding  analyses  were 
perform^:  (1)  Loss-of-Coolant  Accident 
(LOCA);  (2)  Main  Steam  Line  Break  fMSLB) 
Accident:  (3)  Fuel  Handling  Accident;  (4) 
Control  Rod  Drop  Accident;  and  (5) 
Instrument  Line  Break  Accident. 

The  analyses  shows  the  offsite  radiological 
consequences  for  the  bounding  accidents 
increase,  but  remain  well  within  the 
guidelines  of  10  CFR  100  as  discussed  in  the 
UFSAR  Section  14.9  and  the  NRC  Safety 
Evaluation  Reports  for  PBAPS,  Units  2  and 
3.  In  general,  offsite  doses  are  expected  to 
increase  proportionally  with  reactor  power. 
However,  a  direct  comparison  between  the 
original  analyses  and  rerate  values  has 
limited  meaning  because  the  original 
analyses  could  not  be  fully  reconstituted.  For 
the  ^el  handling  accident,  control  rod  drop 
accident,  and  instrument  line  break  accident, 
the  offsite  doses  increase  by  less  than  1  rem. 
For  the  MSLB  accident,  the  whole  body  dose 
remains  less  than  1  rem  and  the  thyroid  dose 
increases  by  only  3%  from  85  rem  to  88  rem. 
For  the  LOCA,  a  re-evaluation  of  the  original 
analysis  was  performed.  The  resultant 
thyroid  dose  increased  by  19%  from  201  rem 
to  239  rem;  however,  only  about  3%  of  the 
increase  is  due  to  rerated  conditions  and 
16%  due  to  changes  in  the  analysis  model 
reconstitution.  Whole  body  dose  increases 
slightly  to  3.9  rem. 

Accident  radiological  consequences  in  the 
Control  Room  and  Technical  Support  Center 
(TSC)  were  also  evaluated.  The  results  show 
doses  are  well  below  the  30-day  limit  of  GCC 
19  of  Appendix  A  to  10  CFR  50  (i.e.,  5  rem 
whole  body  and  30  rem  thyroid).  A  re- 
evaluation  of  the  original  analysis  was 
performed.  The  highest  dose  consequence  is 
from  a  main  steam  line  break  which  results 
in  a  dose  of  18  rem  thyroid  compared  to  1.5 
rem  in  the  UFSAR.  However,  only  about  3% 
of  this  increase  is  due  to  rerated  conditions 
and  16%  is  due  to  analysis  model 


reconstitution.  All  whole  body  doses  are  less 
than  1  rem. 

An  evaluation  was  performed  to  address 
the  impact  of  power  rerate  on  accident 
mitigation  features,  structures,  systems,  and 
components  within  the  balance  of  plant.  The 
results  are  as  follows: 

— Auxiliary  systems  such  as  primary 
containment  chilled  water,  building 
Heating,  Ventilation,  and  Air  Conditioning 
(HVAC)  systems,  reactor  building  closed 
loop  cooling,  service  water  and  emergency 
service  water,  high  pressure  service  water, 
spent  fuel  pool  cooling,  process  auxiliaries 
such  as  instrument  air  and  makeup  water 
and  the  post-accident  sampling  system 
were  confirmed  to  operate  acceptably 
under  normal  and  accident  conditions  at 
rerated  conditions. 

— Combustible  gas  control  systems  were 
confirmed  to  be  capable  of  maintaining 
oxygen  concentrations  inside  the  primary 
containment  within  limits  under  post 
accident  conditions  after  implementation 
of  the  Power  Rerate  Program. 

— ^The  secondary  containment  and  standby 
gas  treatment  system  were  confirmed  to  be 
able  to  adequately  contain,  process,  and 
control  the  release  of  normal  and  post¬ 
accident  levels  of  radioactivity  at  rerated 
conditions. 

— Instrumentation  was  reviewed  and 
confirmed  to  be  capable  of  performing  its 
control  and  monitoring  functions  under 
rerated  conditions. 

— Electric  power  systems  including  the 
turbine  generator  and  switchgear 
components  were  verified  as  being  capable 
of  providing  the  electrical  load  as  a  result 
of  the  rerated  power  levels.  No  safety- 
related  electrical  loads  were  affected  which 
would  impact  the  emergency  diesel 
generators. 

— Piping  systems  were  evaluated  for  the 
effect  of  operation  at  higher  power  levels, 
including  transient  loadings.  The 
evaluation  confirmed  that  with  few 
exceptions  piping  and  supports  are 
adequate  to  accommodate  the  increased 
loadings  resulting  from  operation  at  rerated 
power  conditions.  In  a  few  cases,  piping 
supports  will  be  modified  to  accept  the 
higher  forces  due  to  rerated  conditions. 

— The  effect  of  rerated  conditions  on  high 
energy  line  break  (HELB)  for  all  NSSS  and 
BOP  systems  were  evaluated.  The 
evaluation  confirmed  structures,  systems, 
and  components  important  to  safety  are 
capable  of  accommodating  the  effects  of  jet 
impingement  and  blowdown  forces  and  the 
environmental  effects  resulting  from  HELB 
events  at  rerated  conditions. 

— Control  room  habitability  was  evaluated. 
Post-accident  Control  Room  and  TSC  doses 
at  rerated  conditions  were  confirmed  to  be 
within  the  limits  of  GDC  19  of  10  CFR  50. 
Appendix  A. 

— Doses  for  normal  operation  at  rerated 
conditions  were  reviewed  and  confirmed 
to  remain  within  the  limits  of  10  CFR  20 
and  10  CFR  50,  Appendix  I.  The  impact  on 
post-accident  sampling  activities  and  post¬ 
accident  access  to  vital  areas  was  also 
confirmed  to  be  acceptable. 

— ^The  environmental  qualification  of 
equipment  important  to  safety  was 


evaluated  for  the  impact  of  normal  and 
accident  operating  conditions  at  rerated 
power  levels.  The  majority  of  equipment 
remains  qualified  for  the  new  conditions. 
For  equipment  not  qualified  corrective 
actions  will  be  taken  to  ensure  the  plant 
equipment  will  perform  their  intended 
functions  under  rerated  conditions.  No 
new  equipment  will  be  added  for  power 
rerate  which  would  increase  the  potential 
for  component  frilure.  The  Preventative 
[Preventive]  Maintenance  Program  (PMP) 
is  not  power  dependent  and  will  continue 
to  provide  for  equipment  repair  or 
replacement  at  rerated  power  conditions. 

— ^The  impact  of  operation  at  rerated  power 
levels  was  evaluated  for  Station  Blackout 
and  fire  safe  shutdown  area  heat-up 
concerns.  The  evaluation  confirmed  there 
is  no  adverse  impact  from  rerated 
conditions  on  the  ability  of  the  plant  to 
achieve  safe  shutdown  under  these 
conditions. 

The  consequences  of  all  transients  and 
special  events  (i.e.,  ATWS  and  Station 
Blackout)  remain  within  NRC  accepted 
criteria  for  rerated  conditions.  Concurrent 
malfunctions  assumed  to  occur  during 
accidents  have  been  accounted  for  in  the 
safety  analyses  for  rerated  conditions.  The 
consequences  of  these  equipment 
malfunctions  do  not  change  with 
implementation  of  the  Power  Rerate  Program. 

All  equipment  “Important  to  Safety”  is 
capable  or  will  be  modified/replaced  to  be 
capable  of  performing  its  intended  function. 
The  availability  of  redundant  systems  to 
provide  safety  functions  in  the  event  of 
component  malfunction  is  not  impacted  as  a 
result  of  rerated  conditions. 

Furthermore,  the  impact  of  power  rerate  on 
the  consequences  of  abnormal  transients  and 
accident  conditions  which  are  a  result  of 
component  malfunctions  has  been  shown  to 
be  acceptable. 

The  probability  (i.e.,  frequency  of 
occurrence)  of  DBAs  occurring  is  not  affected 
by  the  increased  power  level,  as  the 
applicable  regulatory  criteria  established  for 
plant  equipment  (e.g.,  ANSI  Standard  B31.1, 
ASME  code,  NRC  Regulatory  Guides)  will 
still  be  followed  as  the  plant  is  operated  at 
the  rerated  power  level.  Reactor  SCRAM 
setpoints  will  be  established  such  that  there 
is  no  significant  increase  in  scram  frequency 
due  to  rerated  conditions.  No  new  challenges 
to  safety-related  equipment  will  result  &x)m 
power  rerate. 

The  changes  in  consequences  of 
hypothetical  accidents  which  would  occur 
from  102%  of  the  rerated  power,  compared 
to  those  previously  evaluated, .■^re  in  all  cases 
not  significant,  because  the  accident 
evaluations  from  a  power  rerate  to  105%  of 
original  rated  power  will  not  result  in 
exceeding  the  applicable  NRC  approved 
acceptance  limits.  The  spectrum  of 
hypothetical  accidents  and  transients  has 
b^n  investigated,  and  have  been  determined 
to  meet  the  current  regulatory  criteria  for 
PBAPS,  Units  2  and  3  at  rerated  conditions. 
The  offsite  doses  resulting  from  DBAs  are 
calculated  to  increase  only  a  few  percent  (i.e. 
approximately  3%)  because  of  the  rerated 
power  level  and  remain  below  10  CFR  100 
limits.  In  the  area  of  core  design,  the  fuel 
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operating  limits  will  still  be  met  at  the 
rerated  power  level,  and  fuel  reload  analyses 
will  show  plant  transients  meet  the  criteria 
accepted  by  the  NRC  as  specified  in  NEDO- 
24011,  “GESTAR  II.” 

Challenges  to  fuel  or  ECCS  performance 
were  evaluated  and  shown  to  still  meet  the 
criteria  of  10  CFR  46  and  10  CFR  50, 

Appendix  K.  Challenges  to  the  containment 
have  been  evaluated  and  still  meet  10  CFR 
50,  Appendix  A  GDC  38,  Long  Term  Cooling, 
and  GDC  50,  Containment.  Radiological 
Release  events  have  been  evaluated  and 
shown  to  meet  the  guidelines  of  10  CFR  100. 
Therefore,  the  proposed  OL  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  The  proposed  OL  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

All  actions  to  ensure  that  safety-related 
structures,  systems,  and  components  will 
remain  within  their  design  allowable  values 
and  ensure  they  can  perform  their  intended 
functions  under  rerated  conditions  will  be 
taken  prior  to  implementation  of  power 
rerate.  Power  rerate  does  not  increase 
challenges  to  or  create  any  new  challenge  to 
safety-related  equipment  or  other  equipment 
whose  failure  could  cause  an  accident.  No 
new  equipment  is  added  as  a  result  of 
implementing  the  Power  Rerate  Program 
which  could  create  the  possibility  of  a  new 
type  of  accident.  In  addition,  power  rerate 
does  not  create  any  new  sequence  of  events 
or  failure  modes  that  lead  to  a  new  type  of 
accident. 

No  new  operating  mode,  safety-related 
equipment  lineup,  accident  scenario,  or 
equipment  failure  mode  was  identified  as 
resulting  from  the  implementation  of  the 
Power  Rerate  Program.  The  full  spectrum  of 
accident  considerations  defined  in  NRC 
Regulatory  Guide  1.70  have  been  evaluated 
for  rerated  conditions  and  no  new  or 
different  kind  of  accident  has  been  identified. 
Implementation  of  the  Power  Rerate  Program 
uses  already-developed  technology  and 
applies  it  within  the  capabilities  of  already 
existing  plant  equipment  in  accordance  with 
presently  existing  regulatory  criteria  to 
include  applicable  NRC  approved  codes, 
standards,  and  methods.  GE  has  designed 
BWRs  of  higher  power  levels  than  the  rerated 
power  of  any  of  the  currently  operating  BWR 
fleet  and  no  new  power  dependent  accidents 
have  been  identified. 

Therefore,  the  proposed  OL  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

(3)  The  proposed  OL  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Power  rerate  will  not  involve  a  significant 
reduction  in  a  margin  of  safety,  as  plant 
equipment  and  reactions  to  transients  and 
hypothetical  accidents  will  not  result  in 
exceeding  the  presently  approved  NRC 
acceptance  limits. 

For  systems  addressed  in  the  TS  Sections 
2.1,  2.2,  3.1,  3.2,  3.4,  3.5,  3.6,  and  3.7  (i.e., 
RPS,  Protective  Instrumentation,  SLCS,  HPQ, 
RCIC,  Primary  System  Boundary  and 


Containment  Systems)  all  components  will 
be  operable  and  capable  of  perf^orming  their 
intended  functions  imder  power  rerate 
conditions  such  that  the  existing  margin  of 
safety  is  not  impacted. 

For  TS  Bases  3.7.A  and  4. 7. A,  the  impact 
of  rerated  conditions  affects  LOCA  offsite 
radiological  consequences  discussed  in  that 
section.  A  re-evaluation  of  the  original 
analysis  was  performed.  The  resultant  offsite 
thyroid  dose  increased  by  19%  fitim  201  rem 
to  239  rem;  however,  only  about  3%  of  the 
increase  is  due  to  rerated  conditions  and 
16%  is  due  to  the  analysis  model 
reconstituted.  This  preserves  adequate 
margin  between  expected  offsite  doses  and 
10  CF'R  100  guidelines. 

The  events  (i.e.,  transients  and  accidents) 
from  the  TS  Bases  (e.g.  TS  Bases  2.1,  3.1) 
were  evaluated  for  rerated  conditions. 
Although  some  changes  to  the  TS  are 
required  for  power  rerate,  no  NRC  acceptance 
limit  will  be  exceeded.  Therefore,  the 
margins  of  safety  to  the  safety  limits  and 
other  TS  limits  will  be  maintained. 

Therefore,  the  proposed  OL  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  has  reviewed  the  licensee’s  ^ 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
simificant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  exeunple,  in  derating  or 
shutdown  of  the  facility,  the 
Conunission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Conunission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrecjuently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 


Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville, 
Maryland,  fi-om  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC  20555. 

The  ming  of  request  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  28, 1994,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission’s  “Rules  of  Practice  for 
Domestic  Licensing  Proceedings”  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission’s 
Public  Docvunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
CJovemment  Publications  Section,  State 
Library  of  Pennsylvania,  (Regional 
Depository)  Education  Building,  Walnut 
Street  and  Commonwealth  Avenue,  Box 
1601,  Harrisburg,  Peimsylvania  17105.  If 
a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner’s  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
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petitioner’s  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
wUch  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  dociunents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 


hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention; 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missoim  l-(800)  342-6700). 

The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Mohan  C.  Thadani,  Acting 
Director,  Project  Directorate  1-2: 
petitioner’s  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 

A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  General  Counsel, 

U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  J.W. 
Durheun,  Sr.,  Esquire,  Sr.  V.P.  and 
General  Coimsel,  Philadelphia  Electric 
Company,  2301  Market  Street, 
Philadelphia,  Pennsylvania  19101, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  23, 1993,  which 
is  available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 

NW.,  Washington,  DC  20555  and  at  the 
local  public  document  room  located  at 
the  Government  Publications  Section, 
State  Library  of  Pennsylvania,  (Regional 
Depository)  Education  Building,  Walnut 
Street  and  Commonwealth  Avenue,  Box 
1601,  Harrisburg,  Pennsylvania  17105. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  August  1994. 


For  The  Nuclear  Regulatory  Commission 
Joseph  W.  Shea, 

Project  Manager,  Project  Directorate  1-2, 
Division  of  Reactor  Projects — l/II,  Office  of 
Nuclear  Reactor  Regulation. 

(FR  Doc.  94-21223  Filed  8-26-94;  8:45  am) 
BtLUNG  CODE  7590-01-M 


[Docket  No.  50-423] 

Northeast  Nuclear  Energy  Co.;  Notice 
of  Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Northeast  Nuclear 
Energy  Company,  et  al.  (the  licensee)  to 
withdraw  its  November  24, 1993 
application,  with  clarifying  information 
provided  by  letter  dated  January  10, 

1994,  for  proposed  amendmentto 
Facility  Operating  License  NPF-49  for 
the  Millstone  Nuclear  Power  Station, 

Unit  No.  3,  located  at  the  Ucensee’s  site 
in  New  London  County,  Connecticut. 

The  proposed  amendment  would 
have  revised  the  Technical 
Specifications  to  reduce  the  minimum 
reactor  system  flow  firom  387,480  gpm 
to  371,920  gpm,  with  corresponding 
changes  in  loop  flow. 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  December  13, 
1993  (58  FR  65200).  However,  by  letter 
dated  August  1, 1994,  the  licensee 
withdrew  the  proposed  amendment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  24, 1993, 
as  supplemented  January  10. 1994,  and 
the  licensee’s  letter  dated  August  1, 

1994,  which  withdrew  the  application 
for  license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission’s  Public 
Document  Room,  The  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  and  at  the  local  public  document 
room  located  at  the  Learning  Resources 
Center,  Thames  Valley  State  Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut  06360. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  August  1994. 

For  the  Nuclear  Regulatory  Commission. 
Vernon  L.  Rooney, 

Senior  Project  Manager,  Project  Directorate 
1-4,  Division  of  Reactor  Projects — I/II,  Office  • 
of  Nuclear  Reactor  Regulation. 

[FR  Doc.  94-21221  Filed  8-26-94;  8:45  am) 
BILUNG  CODE  75MM>1-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34569;  File  No.  SR-BSE- 
94-091 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
Boston  Stock  Exchange,  Inc.,  Relating 
to  Stopping  Stock 

August  22, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  June  20, 1994,  the 
Boston  Stock  Exchange,  Inc.  ("BSE”  or 
"Exchange”)  filed  with  the  Securities 
and  Exchange  Commission 
("Commission”  or  "SEC”)  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  On  June  24, 1994,  the 
Exchange  submitted  to  the  Commission 
Amendment  No.  1  to  the  proposed  rule 
change  in  order  to  clarify  its  pilot 
procedures  for  stopping  stock  in 
minimiun  variation  markets  and  to 
specify  the  duration  of  that  pilot 
program.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  BSE  seeks  to  codify  its 
longstanding  practice  of  stopping  stock 
and  to  establish  a  procedure  for 
stopping  stock  in  minimum  variation 
markets.2  The  text  of  the  proposed  new 
rule  is  as  follows: 

Chapter  II  of  the  BSE’s  Rules  of  the  Board  of 
Governors 

Section  38  (a)  Stop  Constitutes 
Guarantee — An  agreement  by  a  member  or 
member  organization  to  “stop"  securities  at 
a  specified  price  shall  constitute  a  guarantee 
of  the  purchase  or  sale  by  him  or  it  cf  the 
securities  at  the  price  or  its  equivalent  in  the 
amount  specified. 

(b)  Execution  of  Stopped  Orders — ^A  market 
order  which  has  been  accepted  by  a  specialist 
and  stopped  shall  be  executed  on  the  last  sale 
or  based  on  subsequent  prints.  While  the 
specialist  is  holding  such  order,  the  order 
should  be  reflected  in  the  Exchange  market. 

(c)  Liability  for  Stopped  Orders — If  an 
order  is  executed  at  a  less  favorable  price 
than  that  agreed  upon,  the  member  or 


'  See  letter  from  Karen  A.  Aluise,  Assistant  Vice 
PrSesident,  BSE,  to  Sandra  Sciole,  Special  Counsel, 
Division  of  Market  Regulation,  SEC,  dated  June  21, 
1994  (“Amendment  No.  1”). 

2  The  BSE  has  proposed  a  March  21, 1995 
termination  date  for  its  minimum  variation  market 
pilot  program  to  conform  with  the  pilot  programs 
of  other  exchanges,  see  Amendment  No.  1,  supra, 
note  1. 


member  organization  which  agreed  to  stop 
the  securities  shall  be  liable  for  an 
adjustment  of  the  difference  between  the  two 
prices. 

(d)  Stopping  Stock  in  Minimum  Variation 
Markets — In  the  case  of  a  minimum  variation 
market,  a  stopped  sell  order  will  be  filled 
when  a  transaction  takes  place  at  the  bid 
price  or  lower  on  the  primary  exchange, 
when  the  Exchange’s  displayed  share  voltime 
at  the  offering  has  been  exhausted,  or  may  be 
filled  at  any  time  at  a  better  price.  A  stopped 
buy  order  will  be  filled  when  a  transaction 
takes  place  at  the  offering  price  or  higher  on 
the  primary  exchange,  when  the  Exchange’s 
displayed  share  volume  at  the  bid  has  b^n 
exhausted,  or  may  be  filled  at  any  time  at  a 
better  price.  Notwithstanding  the  foregoing, 
all  orders  stopped  pursuant  to  this  paragraph 
shall  be  executed  by  the  end  of  the  trading 
day  on  which  such  order  was  stopped  at  no 
worse  than  the  stopped  price. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  is  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  codify  the  longstanding 
practice  *  that  exists  on  the  Exchange 
regarding  stopping  stock.  In  addition, 
the  Exchange  seeks  to  adopt  a  pilot 
provision  regarding  stopping  stock  in 
minimiun  variation  meirkets. 

The  General  Rule 

Because  the  Exchange  provides 
primary  market  price  protection,  it  is 
essential  that  its  specialists  have  the 
ability  to  guarantee  primary  market 
prices  wi&out  negatively  impacting  the 
overall  market  through  the 
dissemination  of  executions  at  prices 
away  from  the  primary  market  (for 
example,  in  sitatutions  involving  double 
up  or  down  tricks,  new  highs  or  new 
lows,  or  out-of-range  prints).  The  stop 
permits  a  BSE  speciahst  to  guarantee  to 
its  customers  that  their  orders  will  be 
filled  at  the  stop  price,  with  an 


^The  practice  of  stopping  stock  has  existed  on  the 
Exchange  since  at  least  1966. 


opportunity  for  price  improvement.  The 
BSE  believes  such  price  improvement 
potential  is  clearly  a  benefit  to  the 
customer. 


The  Exchange  seeks  to  establish  a 
procedure  regarding  the  execution  of 
stopped  market  orders  in  minimum 
variation  markets  (usually  a  l/8th 
spread  market).^  Tlie  proposed  rule 
would  require  the  execution  of  stopped 
market  orders  in  minimum  variation 
markets  (a)  after  a  transaction  takes 
place  at  the  stop  price  or  worse  (higher 
for  buy  orders  and  lower  for  sell  orders), 
(b)  after  the  applicable  Exchange  share 
volume  is  exhausted,  or  (c)  at  any  time 
prior  to  (a)  or  (b)  if  filled  at  an  improved 
price.  In  no  event  would  a  stopped 
order  be  executed  at  a  price  inferior  to 
the  stop  price.  The  BSE  beUeves  that  the 
proposed  rule  would  continue  to  benefit 
customers  because  they  might  receive  a 
better  price  than  the  stop  price,  yet  it 
also  protects  Exchange  specialists  by 
eliminating  their  exposure  to  executing 
potentially  large  amounts  of  pre-existing 
bids  or  offers  when  such  executions 
would  not  otherwise  be  required  under 
Exchange  rules. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the  Act 
in  that  it  furthers  the  objectives  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  fi«e  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest;  and  is  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

'The  Exchange  does  not  befieve  that 
the  proposed  rule  change  will  impose- 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  soUdted 
nor  received  written  comments  on  the 
proposed  rule  change. 


'*  This  procedure  would  he  implemented  on  a 
pilot  basis  until  March  21, 1995.  See  Amendments 
No.  1,  supra,  note  1. 


Stopping  Stock  in  Minimum  Variation 
Markets 
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III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  pubUshes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Cmnments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 

The  Commission  specifically  requests 
that  commentprs  address  whether  the 
proposed  procedures  for  stopping  stock 
in  minimum  variation  markets  could 
disadvantage  customers  with 
unexecuted  limit  orders  on  the 
specialist’s  book  and  thus  could  be 
inconsistent  with  traditional  auction 
market  principles,  as  embodied  in 
Section  11  of  the  Act  and  Chapter  II, 
Section  6  of  the  BSE  Rules.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secreteiry, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Conunission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  BSE.  All  submissions 
should  refer  to  File  No.  SR-BSE-94-09 
and  should  be  submitted  by  September 
19. 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

IFR  Doc.  S4-21176  Filed  8-26-94;  8:45  ami 
BILLING  CODE  8010-01-M 


[Release  No.  34-34572;  File  No.  SR-Amex- 
94-17] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  No.  1  to 
the  Proposed  Rule  Change  by  the 
American  Stock  Exchange,  inc., 
Relating  to  the  Dissemination  of  the 
Value  of  the  Basket  Underlying  Stock 
Upside  Note  Securities  (“SUNS") 

August  22, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),^  notice  is  hereby  given  that  on 
May  25, 1994,  the  American  Stock 
Exchange,  Inc,  (“Amex”  or  “Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”) 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  Amex.  On 
August  17, 1994,  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change.2  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  disseminate 
the  value  of  the  Lehman  Brothers  Global 
Emerging  Telecommunications  Basket 
(“Telecommunications  Basket”  or 
“Basket”)  ^  one  additional  time  each  day 
in  order  to  provide  additional 
information  to  investors  and  holders  of 
Telecommunications  Basket  Stock 
Upside  Note  Securities  (“SUNS”).'*  The 
text  of  the  proposed  rule  change  is 


>  15  U.S.C.  §78s(b)(l)  (1988). 

2  In  Amendment  No.  1,  the  Exchange  proposes  to 
provide  for  the  disfemination  of  the  value  of  the 
Lehman  Brothers  Global  Telecommunications 
Basket  at  12:45  p.m.  Eastern  Standard  Time 
(“E.S.T.”).  instead  of  at  1:00  p.m.  E.S.T.  as 
originally  proposed.  See  Letter  from  William  Floyd- 
lones.  Assistant  General  Counsel,  Legal  and 
Regulatory  Policy  Division,  Amex,  to  Brad  Ritter, 
Attorney,  Office  of  Market  Supervision  ("OMS"), 
Division  of  Market  Regulation  (“Division”). 
Commission,  dated  August  17, 1994  (“Amendment 
No.  1”). 

3  The  Telecommunications  Basket  is  a  static 
portfolio  consisting  of  24  equity  securities  in  the 
telecommunications  industry  which  are  listed  as: 

(1)  common  shares  outside  of  the  U.S.  in  the 
countries  having  the  greatest  exchange  trading 
volume  for  the  shares;  (2)  common  shares  in  the 
U.S.;  or  (3)  as  American  Depositary  Receipts  in  the 
U.S.  The  securities  that  comprise  the 
Telecommunications  Basket  are  securities  issued  by 
corporations  formed  under  the  laws  of  Argentina. 
Brazil,  Canada,  Chile,  France.  Hong  Kong,  Israel, 
Italy,  Malaysia,  Mexico,  New  Zealand,  the 
Philippines,  Spain,  Sweden,  Thailand,  the  United 
States,  and  the  United  Kingdom. 

*  “Stock  Upside  Note  Securities”  and  “SUNS”  are 
service  marks  of  I.ehman  Brothers  Holdings,  Inc. 
(“Lehman  Brothers”). 


available  at  the  Office  of  the  Secretary, 
Amex,  and  at  the  Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  January  19, 1994,  the  Commission 
approved  an  Amex  proposal  to  list  and 
trade  SUNS,  the  return  on  which  is 
based  on  the  Telecommunications 
Basket.^  SUNS  are  non-callable  senior 
hybrid  securities  issued  by  Lehman 
Brothers.  SUNS  have  a  six-year  term 
and  pay  an  annual  coupon  based  on  the 
year-to-year  appreciation  of  the 
Telecommimications  Basket.  At 
maturity,  holders  of  SUNS  will  receive 
the  entire  principal  amount  of  the  note. 

The  value  of  the  Telecommunications 
Basket  is  presently  calculated  by 
Lehman  Brothers  once  a  day,  based 
upon  values  for  the  component 
securities  as  of  4:30  p.m.  E.S.T.,  and  is 
disseminated  over  Network  B  at  5  p.m. 
E.S.T.®  Pursuant  to  the  current  proposal. 
Lehman  Brothers  would  calculate  the 
value  of  the  Telecommunications  Basket 
one  additional  time  each  day,  using  the 
market  prices  of  the  component 
securities  as  of  12:30  p.m.  E.S.T.,  and 
the  Exchange  would  disseminate  this 
value  at  12:45  p.m.  E.S.T.  The  Exchange 
represents  that  the  proposed  additional 
calculation  and  dissemination  of  the 
value  of  the  Telecommunications  Basket 
will  not  in  any  way  affect  the 
determination  of  payments  made  to 
SUNS  holders  by  the  issuer  (i.e., 
payments  will  still  be  based  on  the 
value  of  the  Telecommunications  Basket 
using  the  market  prices  of  the 
component  securities  as  of  4:30  p.m. 
E.S.T.).  The  Exchange  represents  that 
the  sole  purpose  of  the  proposal  is  to 
provide  investors  and  holders  of 
Telecommunications  Basket  SUNS  with 


s  See  Securities  Exchange  Act  Release  No.  233495 
(January  19, 1994),  59  FR  3883  (January  27, 1994) 
(“SUNS  Approval  Order”) 

Old 
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additional  market  information  regarding 
the  value  of  the  Telecommunications 
Basket. 

The  Amex  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  in  general  and  furthers 
the  objectives  of  Section  6(b)(5)  of  the 
Act  in  particular  in  that  it  is  designed 
to  prevent  haudulent  and  manipulative 
acts  and  practices  and  to  promote  just 
and  equitable  principles  of  trade,  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  a 
burden  on  competition. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  respect  to  the  proposed  rule 
change. 

III.  Date  of  Effectiveness  of  the  , 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act. 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereimder  appUcable  to  a  national 
securities  exchange  and,  in  particular, 
the  requirements  of  Section  6(b)(5).^ 
Specifically,  the  Commission  finds  that 
the  Amex  proposal  to  calculate  and 
disseminate  the  value  of  the 
Telecommvmications  Basket  one 
additional  time  each  day  is  consistent 
with  the  furthers  the  Commission’s  goal 
that  real-time  dissemination  of  the  value 
of  the  securities  underlying  new 
derivative  products  should  be  provided 
to  all  investors.®  Although  the  value  of 
the  Basket  that  will  be  disseminated 
daily  at  12:45  p.m.  E.S.T.  is  based  on  the 
value  of  the  components  at  12:30  p.m. 
E.S.T. ,  the  Commission  believes  that 
providing  investors  with  an  intra-day 
indication  of  the  value  of  the  Basket 
may  serve  to  add  liquidity  to  the  market 
for  SUNS  and,  therefore,  may  be 
beneficial  to  investors. 

Although  the  Commission,  in 
approving  the  original  Amex  proposal  to 
list  and  trade  Telecommunications 
Basket  SUNS,  permitted  the  product  to 


^  15  U.S.C.  §78f{b)(5)  (1988). 

*  See  SUNS  Approval  Order,  supra  note  4. 


trade  without  real-time  dissemination, 
the  Commission  also  stated  in  the  SUNS 
Approval  Order  that  “it  is  useful  and 
beneficial  for  all  investors  and  market 
participants  to  have  access  to  the  value 
of  the  [Telecommimications  Basket]  on 
a  real-time  basis  and  encourages  the 
Amex  and  Lehman  Brothers  to  further 
explore  the  possibilities  in  this  area.’’® 
Accordingly,  the  Commission  believes 
that  the  additional  calculation  and 
dissemination  of  the  value  of  the 
Telecommunications  Basket  as 
proposed,  even  though  the  value  to  be 
disseminated  is  not  a  real-time  value, 
should  prove  useful  and  beneficial  to 
investors  by  providing  additional  intra¬ 
day  information  on  the  value  of  the 
Basket,  and  is  therefore  consistent  with 
the  Act.  The  Commission,  however, 
continues  to  believe  that  it  is  extremely 
important  and  beneficial  for  all 
investors  and  market  participants  to 
have  access  to  the  value  of  the  Basket 
on  a  real-time  basis  and  encourages  the 
Amex  and  Lehman  Brothers  to  further 
explore  the  possibility  of  both 
narrowing  the  15  minute  gap  between 
the  values  of  the  components  used  to 
calculate  the  Basket  value  and  the  time 
that  the  value  is  disseminated  at  12:45 
p.m.  E.S.T.,  as  well  as  calculating  and 
disseminating  additional  intra-day  real¬ 
time  values  of  the  Basket. 

The  Commission  beUeves  that  the 
proposed  rule  change  will  not  increase 
the  potential  for  manipulation  of  the 
market  for  the  SUNS  or  the  Basket 
components.  Lehman  Brothers  has 
represented  that  it  has  implemented 
procediues  regarding  information  about 
the  value  of  the  Basket  to  ensiue  that 
individuals  trading  the  SUNS  or  any  of 
the  components  of  the  Basket  on  behalf 
of  the  pricing  agent,'®  will  only  be  able 
to  receive  such  information  through 
public  means  and  not  prior  to  its  release 
to  the  public."  Furthermore,  the  Amex 
has  represented  that  in  addition  to  its 
regular  surveillance  procedures,  it  will 
review  trading  activity  around  the  12:45 
p.m.  E.S.T.  dissemination  time  in  order 
to  detect  and  deter  potential 
memipulation  in  the  market  for  SUNS  as 
a  result  of  the  15-minute  gap  between 
the  values  of  the  Basket  components 
used  in  the  calculation  and  the  time  that 
the  value  of  the  Basket  is 
disseminated.'^  The  Amex  shall  also 


^Id.  at  note  26. 

*<*The  pricing  agent  is  defined  as  an  afTiliate  of 
Lehman  Brothers  or  an  independent  third  party 
selected  by  Lehman  Brothers  to  compute  the  value 
of  the  Basket.  See  SUNS  Approval  Order,  supra 
note  4. 

"Id.  at  note  36. 

'^Telephone  conversation  among  William  Floyd- 
Jones,  Assistant  General  Counsel,  l^gal  and 
Regulatory  Policy  Division,  Amex,  Shetron  Lawson. 


distribute  a  circular  notifying  members 
of  the  intra-day  dissemination  of  the 
value  of  the  Basket  and  of  the  15-minute 
time  gap.'® 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change  and 
Amendment  No.  1  to  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  filing 
thereof  in  the  Federal  Register  in  order 
to  permit  the  Exchange  to  begin 
disseminating  the  additional  calculation 
of  the  value  of  the  Telecommunications 
Basket  as  soon  as  possible.  For  the 
reasons  stated  above  and  because  the 
proposed  rule  change  will  not  alter  the 
determination  of  payments  made  to 
SUNS  holders  by  the  issuer,  the 
Commission  believes  it  is  consistent 
with  Sections  6(b)(5)  and  19(b)(2)  of  the 
Act  to  approve  the  proposed  rule  change 
on  an  accelerated  basis. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposed  rule 
change  and  Amendment  No.  1  to  the 
proposed  rule  change.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  ^m  the 
public  in  ac-cordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Amex.  All  submissions  should  refer  to 
File  No.  SR-Amex-94-17  and  should  be 
submitted  by  (insert  date  21  days  from 
the  date  of  publication]. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act'^  that  the 
proposed  rule  change  (SR-Amex-94-17), 
as  amended,  is  hereby  approved. 


AssisSant  Director.  QMS.  Division,  Conunission, 
and  Brad  Ritter.  Attorney,  OMS,  Division, 
Conunission.  on  June  17, 1994. 

'^Telephone  conversation  among  William  Floyd- 
(ones,  A^istant  General  Counsel,  Legal  and 
Regulatory  Policy  Division,  Amex,  Sharon  Lawson. 
Assistant  Director,  OMS,  Division.  Conunission, 
and  Brad  Ritter,  Attorney,  OMS.  Division, 
Commission,  on  August  22, 1994. 

>♦15  U.S.C.  §  78s(b)(2)  (1988). 
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For  the  Commission,  by  the  Division  of 
Maxket  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-21235  Filed  8-26-94;  8:45  am] 
BILUNG  CODE  8010-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Boston  Stock  Exchange,  Inc. 

August  23, 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission”)  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Motot  Coach  Industries  International,  Inc. 

Common  Stock,  S.Ol  Par  Value  (File  No.  7- 
12877) 

Case  Equipment  Corp. 

Common  Stock,  S.Ol  Par  Value  (File  No.  7- 
12878) 

Atlantic  Richfield  Co. 

Exchange  Notes  Due  9/15/97,  No  Part 
Value  (File  No.  7-12879) 

Property  Trust  of  America,  Inc. 

Shares  of  Beneficial  Interest,  $1.00  Par 
Value  (File  No.  7-12880) 

Vast,  r  Resources,  Inc. 

Co'nmon  Stock,  $1.00  Par  Value  (File  No. 
7-12881) 

These  securities  are  listed  and 
registered  on  one  MoiO  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  14, 1994, 
’written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authoritv. 

Jonathan  G.  Katz, 

Secretary. 

IF  R  Doc.  94-21230  Filed  8-26-94;  8:45  ami 
BiLUNG  CODE  8010-01-'* 


>*  17  CFR  200.30-3(a)(12)  (1993). 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Chicago  Stock  Exchange,  Inc. 

August  23, 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereimder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Consolidated  Papers,  Inc. 

Common  Stock,  $1.00  Par  Value  (File  No. 
7-12871) 

Rightchoice  Managed  Care,  Inc. 

Class  A  Common  Stock,  $.01  Par  Value 
(File  No.  7-12872) 

Shandong  Huaneng  Power  Development  Co. 
Ltd. 

American  Depositary  Shares  (each 
Representing  50  Ordinary  N  Shares) 
$1.00  Par  Value  (File  No.  7-12873) 

Trigen  Energy  Corp. 

Common  Stock,  No  Par  Value  (File  No.  7- 
12874) 

TVX  Gold,  Inc. 

Common  Stock,  No  Par  Value  (File  No.  7- 
12875) 

U.S.  Surgical  Corporation 
Fheferred  A  (Rep.  1/50  of  a  Sh.  of  Series  A 
Conv.  Pfd.),  $5.00  Par  Value  (File  No.  7- 
12876) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  14, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  D.C. 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  94-21229  Filed  8-26-94;  8:45  am] 
BILLING  CODE  B010-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Chicago  Stock  Exchange,  Inc. 

August  23, 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Sectuities  and  Exchange  Commission 
(“Commission”)  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  security: 

Malan  Realty  Investors,  Inc. 

Common  Stock,  $.01  Par  Value  (File  No.  7- 
12886) 

This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchanges  and  is  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  9, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Maxket  Regulation,  pursuant  to  delegate 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  94-21228  Filed  8-26-94;  8:45  ami 
BILLING  CODE  e010-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Inc. 

August  23, 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  security: 

Malan  Realty  Investors,  Inc. 

Common  Stock,  S.Ol  Par  Value  (File  No.  7- 
12887) 
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This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchanges  and  is  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  9, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  D.C. 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  94-21227  Filed  8-26-94;  8:45  amj 
BILLING  CODE  8010-01-M 


[Release  No.  34-34561;  File  Nos.  SR-OTC- 
94-08  and  SR-DTC-94-091 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  of  Proposed  Rule  Changes 
Establishing  Procedures  To  Recall 
Certain  Deliveries  of  Securities  Which 
Have  Created  Short  Positions 

August  19, 1994. 

Pursuemt  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,^  notice 
is  hereby  given  that  on  May  23, 1994, 
The  Depository  Trust  Company  (‘‘DTC”) 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  changes  (File  Nos.  SR- 
DTC-94-08  and  SR-DTC-09)  as 
described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared 
primarily  by  DTC.  On  August  1, 1994, 
DTC  amended  File  No.  SR-DTC-98-08  ^ 
to  clarify  that  certain  time  fi'ames  for 
participants’  actions  were  being 
shortened  from  the  time  frames 
established  in  a  previously  approved 
rule  change.*  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  changes 
from  interested  persons. 


>  15  U.S.C.  78s(b)(l)(1988). 

2  Letter  from  Karen  G.  Lind.  Associate  Counsel. 
DTC  to  Peter  R.  Ceraghty,  Attorney.  Division  of 
Market  Regulation.  Commission  (August  1. 1994). 
s  Infra  note  4 


I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

Collectively,  the  proposed  rule 
changes  seek  (1)  permanent  approval  of 
DTC’s  existing  procedures  to  recall 
securities  deliveries  which  have  created 
short  positions  as  a  result  of  call 
lotteries  and  (2)  to  expand  the 
procedures  to  recall  securities  deliveries 
which  have  created  short  positions  as  a 
result  of  rejected  deposits.  The 
Commission  previously  granted 
temporary  approval  of  the  procedures 
relating  to  short  positions  created  as  a 
result  of  call  lotteries.^  The  temporary 
approval  expired  on  April  1, 1994. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  its  filings  with  the  Commission. 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  changes  and  discussed 
any  conunents  it  received  on  the 
proposed  rule  changes.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  DTC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

File  No.  SR-DTC-94-08  seeks 
permanent  approval  of  the  procedures 
that  enable  participants  to  recall  book- 
entry  deliveries  of  callable  securities  ^  if 
the  participants’  accounts  become  short 
as  a  result  of  deliveries  made  between 
the  call  publication  date^  and  the  date 
of  DTC’s  lottery .7  File  no.  SR-DTC-94- 
09  seeks  to  expand  the  procedures  to 


*  For  a  complete  description  and  discussion  of  the 
procedures  designed  to  help  eliminate  short 
positions  caused  by  call  lotteries,  refer  to  Securities 
Exchange  Act  Release  No.  34-30552  (April  2. 1992). 
57  FR  12352  (File  No.  SR-DTC-90-021  (order 
approving  proposed  rule  change  on  a  temporary 
basis  until  April  1, 1994). 

■’  A  Cd'ilable  security  is  either  preferred  stock 
which  the  issuer  is  permitted  or  required  to  redeem 
or  bonds  which  the  issuer  is  permitted  or  required 
to  redeem  before  the  stated  maturity  date  at  a 
specified  price. 

®The  call  publiration  date  is  the  date  on  which 
the  issuer  gives  notice  of  redemption. 

^  DTC  has  established  a  lottery  process  to  allocate 
securities  in  a  partially  called  issue  among 
participants  having  positions  in  the  issue.  DTC 
allocates  the  called  securities  among  participants 
who  had  positions  in  the  issue  on  the  call 
publication  date  rather  than  on  the  day  when  the 
lottery  is  held.  Securities  Exchange  Act  Release  No. 
21523  (November  27, 1984).  49  FR  47352  (File  No. 
SR-DTC-84-091  (notice  of  Filing  and  immediate 
effectiveness  of  proposed  rule  change). 


allow  participants  to  recall  book-entry 
deliveries  of  securities  if  the 
participants’  accounts  become  short 
because  securities  previously  deposited 
at  DTC  are  rejected  by  the  transfer  agent 
within  ninety  days  of  deposit  for 
registered  securities  and  within  nine 
months  for  bearer  securities.®  If 
securities  are  rejected  by  the  transfer 
agent  after  ninety  days  or  nine  months 
from  the  date  of  deposit  at  DTC, 
participants  will  not  be  able  to  recall  the 
book-entry  delivery,  and  therefore,  their 
accounts  will  remain  short. 

The  procedures  will  allow  a 
participant  with  a  short  position  to 
initiate  the  recall  process  within  ten 
business  days  of  the  short  position  being 
created  by  sending  a  broadcast  message 
directly  to  the  receiver  of  the  book-entry 
delivery.  Participants  will  be  able  to 
transmit  this  message  through  DTC’s 
Participant  Terminal  System  network. 
The  receiving  participant  has  five 
business  days  to  comply  with  tlie  recall 
request  if  the  participant  has  a  position 
in  that  security  at  DTC.  If  the  receiving 
participant  does  not  have  such  a 
position  at  DTC,  it  must  comply  with 
the  recall  request  within  fifteen  business 
days.®  If  the  short  position  is  less  than 
the  amount  of  the  delivery,  the  receiver 
has  the  option  to  retiun  the  entire 
delivery  or  just  the  portion  which  is 
short.  If  the  receiving  participant  does 
not  comply  with  the  recall  request 
within  the  applicable  time,  the  recalling 
participant  may  request  DTC’s 
intervention.*®  Recalls  will  only  reverse 
the  book-entry  delivery;  the  original 
transaction  still  must  be  settled  by  the 
delivering  emd  receiving  participants 
(j.e.,  the  delivering  participant  must 
deliver  securities  to  the  receiving 
participant). 


®  Under  DTC  procedures,  a  participant  depositing 
securities  receives  immediate  credit  in  its  securities 
account  (j.e.,  before  the  certificates  are  sent  to  the 
transfer  agent  for  transfer  and  registration  in  the 
name  of  DTC’s  nominee).  Once  the  participant’s 
account  is  credited,  the  securities  are  available  to 
the  depositing  participant  for  deliveries, 
withdrawals,  and  pledges.  If  the  transfer  agent 
rejects  a  transfer  after  the  depositing  participant  lias 
made  a  book-entry  delivery  of  the  credited 
securities,  elimination  of  the  credit  from  the 
participant's  account  may  create  a  short  position. 
The  proposed  rule  change  will  enable  the 
depositing  participant  to  reclaim  the  securities  from 
the  participant  that  received  the  book-entry 
delivery. 

®  A  reclamation  can  create  a  short  position  in  the 
receiving  participant’s  account  if  the  securities 
already  have  been  delivered  to  another  party  or 
withdrawn  from  DTC.  In  the  event  of  further 
redeliveries,  each  redelivering  participant  also  will 
have  ten  business  days  from  the  time  its  account  is 
driven  short  to  recall  the  securities  in  order  to 
eliminate  its  respective  short  position. 

•“The  intervention  request  must  be  submitted  to 
DTC  no  later  than  twenty-five  days  after  the  original 
reclamation  request  was  made. 
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B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  a  burden  will  be 
placed  on  competition  as  a  result  of  the 
proposed  rule  changes. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members,  Participants  or  Others 

No  comments  were  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Conunission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  changes  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  changes 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549,  and  at  the 
principal  offices  of  DTC.  All 
submissions  should  refer  to  File  Nos. 
SR-DTC-94-08  and  SR-DTC-94-09 
and  should  be  submitted  by  September 
19, 1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 


”  17  CFR  200.30-3(a)(12)  (1992). 


Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-21178  Filed  8-25-94;  8:45  am) 
BILLING  CODE  8010-01-M 


[Release  No.  34-34564;  File  No.  SR-NASD- 
94-27] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change 
Relating  to  the  Storage  of  Account 
Information  for  Options  Customers  for 
Supervisory  Purposes 

August  19, 1994. 

On  June  20, 1994,  the  National 
Association  of  Securities  Dealers,  Inc. 
(“NASD”  or  “Association”)  filed  with 
the  securities  and  Exchange 
Commission  (“SEC”  or  “Commission”) 
a  propose  rule  change  ^  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”)  ^  and  Rule 
19b— 4  thereunder.3  The  rule  change 
amends  Sections  33(b)  (17)  and  (20)  of 
the  NASD  Rules  of  Fair  Practice 
relating  to  the  maintenance  of  records 
and  the  supervision  of  accounts  for 
options  customers. 

Under  the  rule  as  amended,  NASD 
members  will  be  able  to  satisfy  their 
record  retention  requirements  for 
options  accounts  by  storing  required 
account  information  in  locations  other 
than  the  principal  supervisory  office  for 
the  account,  provided  such  account 
information  is  readily  accessible  and 
promptly  retrievable  by  personnel  at  the 
principal  supervisory  office.  The  rule 
change  only  applies  to  the  records  that, 
under  the  current  rule,  must  be  retained 
in  principal  supervisory  offices.  The 
proposal  will  not  change  the  record 
retention  requirements  with  respect  to 
branch  offices. 

Notice  of  the  proposed  rule  change, 
together  with  its  terms  of  substance  was 
provided  by  issuance  of  a  Commission 
release  ®  and  by  publication  in  the 
Federal  Register.®  No  comments  were 
received  in  response  to  the  Notice.  This 
order  approves  the  proposed  rule 
change. 

Prior  to  the  amendment,  members 
were  required  to  retain  account 
statements  and  other  financial  and 
background  information  for  options 
accounts  in  both  the  branch  office  and 
the  principal  supervisory  office  for 


’  The  NASD  amended  the  proposed  rule  change 
subsequent  to  the  original  filing  on  May  23, 1994, 
in  order  to  correct  a  technical  deficiency. 

2 15  U.S.C.  78s(b)(l). 

si7CFR240.19b-4. 

*  NASD  .Manual,  Rules  of  Fair  Practice,  Art.  Ill, 
Sec.  33(b)  (17)  and  (20),  (CCH),  1 2183. 

>  Securities  Exchange  Act  Rel.  No.  34352  (July  12, 
1994). 

*59  FR  36459  (July  18. 1994). 


supervision  of  accoimts.^  The 
technological  advances  in  data  storage 
and  retrieval  methods,  coupled  with  the 
increased  expense  of  storing  records  on¬ 
site  in  major  financial  centers,  permit 
member  firms  to  make  arrangements  to 
store  their  records  away  from  their 
principal  supervisory  offices.  In  light  of 
the  record  retention  requirements  for 
options  accounts,  however,  these  new 
storage  arrangements  have  necessitated 
action  by  the  options  Self-Regulatory 
Organizations  (“SROs”).®  Specifically, 
member  firms  have  obtained  no-action 
positions  from  the  Options  Self- 
Regulatory  Council  (“OSRC”)  ®  on  a 
case-by-case  basis  when  moving  their 
storage  facilities  from  principal 
supervisory  offices  to  off-site  locations. 

As  the  NASD  indicated  in  its  rule 
filing,  the  OSRC  believes  that  these  new 
storage  arrangements  are  consistent  with 
the  SRO’s  record  retention  requirements 
as  long  as  all  necessary  documents  are 
readily  accessible  and  promptly 
retrievable.  In  addition  to  the  OSRC’s 
findings,  the  NASD  stated  in  the 
notice  that  the  supervisory  obligations 
imposed  on  member  firms  will  not  be 
compromised  by  allowing  members  to 
store  options  customer  account 
statements  and  information  off-site.  In 
order  to  ensure  that  off-site  storage 
arrangements  will  not  compromise  or 
constrain  members’  supervisory 
activities  with  respect  to  optiens 
accounts,  the  NASD  has  agreed  to 
periodically  examine  the  document 
retrieval  capabilities  of  members  using 
off-site  document  storage  facilities. 

The  Commission  has  determined  to 
approve  the  NASD’s  proposal.  The 
Commission  finds  that  the  rule  change 
is  consistent  with  the  requirements  of 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  the  NASD, 
including  the  requirements  of  Section 
15A(b)(6)  of  the  Act.'*^  Section  15A(b)(6) 


'  NASD  Manual,  Rules  of  Fair  Practice,  Art.  IH, 
Secs.  33(b)  (17)  and  (20).  (CCH),  ^  2183. 

^The  NASD  has  noted  that  the  options  exchanges 
have  similar  storage  requirements  to  those  found  in 
Sections  33(b)  (17)  and  (20)  of  the  Rules  of  Fair 
Practice.  See,  e.g.,  Amex  Guide,  Vol.  2,  Trading  of 
Options  Contracts,  Sec.  3,  Rule  922(b)  and  Com.  .02, 
(CCH)  ^  9722;  PSE  Guide,  Rules  of  Board  of 
Governors,  Rule  9.18(d)  (3)  and  (4),  (CCH)  ^  5893. 

®The  OSRC  is  a  conunittee  comprised  of 
representatives  from  each  of  the  options  exchanges 
and  the  NASD  that  was  created  pursuant  to  a  plan 
submitted  by  the  options  exchanges  and  the  NASD 
under  Rule  i7d-2  of  the  Act  ("17d-2  Plan”).  The 
17d-2  Plan  was  adopted  to  reduce  regulatory 
duplication  relative  to  options-related  sales  practice 
matters  for  a  large  number  of  Firms  which  are 
currently  members  of  two  or  more  SRO’s.  The 
purpose  of  the  OSRC  is:  (1)  to  administer  the  17d- 
2  Plan;  and  (2)  to  address  options-related  sales 
practice  matters  in  a  common  forum. 

•"Securities  Exchange  Act  Rel.  No.  34352  (July 
12. 1994),  59  FR  36459  (July  18. 1994). 

••  15  U.S.C.  78o-3(b)(6). 
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requires,  in  part,  that  the  rules  of  a 
national  securities  association  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices;  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities; 
and  in  general  to  protect  investors  and 
the  public  interest.  In  order  to  comply 
with  the  rule  as  amended,  personnel  in 
principal  supervisory  offices  must  be 
able  to  access  and  retrieve  account 
information  without  delay.  Due  to  the 
technological  advances  made  in  storage 
and  retrieval  devices  such  as  optical 
disks,  facsimile  machines,  and 
computers,  member  firms  will  continue 
to  have  easy  access  to  all  customer 
account  information  necessary  to 
discharge  their  supervisory  duties  under 
the  proposed  rule  change.  Further,  the 
proposal  will  afford  member  firms  with 
the  opportunity  to  discharge  their 
supervisory  responsibilities  in  a  more 
cost-effective  manner. 

It  is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  SR-NASD-94-27 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.’* 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  94-21177  Filed  8-26-94;  8:45  am) 
BILUNO  CODC  e01(M>1-M 


[Release  No.  34-44573;  File  No.  SR-NSCC- 
94-17] 

Self-Regulatory  Organizations; 

National  Securities  Clearing 
Corporation;  Notice  of  Filing  and  Order 
Granting  Temporary  Approval  on  an 
Accelerated  Basis  of  a  Proposed  Rule 
Change  Concerning  Book-Entry  Money 
Settlements  With  Members 

August  22, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),’  notice  is  hereby  given  that  on 
August  8, 1994,  the  National  Securities 
Clearing  Corporation  (“NSCC”)  filed 
with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  (File  No.  SR- 
NSCC-94-17)  as  described  in  Items  I 
and  II  below,  which  items  have  been 
prepared  primarily  by  NSCC.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  from 
interested  persons  and  to  grant 


« 17  CFR  200.30-3(a)(12). 

’  15  U.S.C.  §  78s(b)(l)  (1988'. 


accelerated  approval  of  the  proposed 
rule  change  through  August  31, 1995. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Changes 

NS(X  is  asking  for  renewal  of  its 
authority  to  allow  book-entry  money 
settlements  with  its  members. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule,. 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
propos^  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  October  5, 1990,  NSCC  filed  a 
proposed  rule  change  with  the 
Commission  that  was  noticed  in  the 
Federal  Register  *  and  was  subsequently 
thrice  amended.^  On  September  4, 1992, 
the  proposal  as  amended  was  approved 
on  a  temporary  basis  through  August  31, 
1993,'*  and  on  September  2, 1993,  the 
temporary  approval  order  was  extended 
through  August  31, 1994.®  The  current 
filing  requests  a  second  extension  of  the 
temporary  approval  order  through 
August  31, 1995. 

As  discussed  in  detail  in  the  approval 
order  of  September  4, 1992,  the  rule 
change  permits  NSCC  members  to 
satisfy  their  settlement  obligations  to 
NSCC  and  permits  NSCC  to  satisfy  its 
settlement  obligations  to  its  members  by 
means  of  electronic  intrabank  funds 
transfers  between  members’  accounts 
and  NSCC’s  accounts  at  various 
settlement  banks.  Under  the  proposal. 


*  Securities  Exchange  Act  Release  No.  28715 
(December  12. 1990).  55  FR  715  (File  No.  SR- 
NSCC-90-21). 

’  Letters  firom:  (1)  Jeffrey  F.  Ingber.  Associate 
General  Counsel.  N^C.  to  Jonathan  Kallman, 
Assistant  Director.  Division  of  Market  Regulation 
(•‘Division").  Commission  (August  14. 1991);  (2) 
Peter  J.  Axilrod.  Associate  General  Council.  NSCC. 
to  Jerry  Carpenter.  Branch  Chief.  Division. 
Commission  (March  23. 1992);  and  (3)  Peter  J. 
Axilrod.  Associate  General  Counsel.  NSCC.  to 
Thomas  C.  Etter.  Jr.,  Attorney,  Division, 
Commission  Quly  22, 1992). 

•*  Securities  Exchange  Act  Release  No.  31157 
(September  4, 1992).  57  FR  42602  [File  No.  SR- 
NSCC-90-211. 

^  Securities  Exchange  Act  Release  No.  32836 
(September  2. 1993),  58  FR  47483  [File  No.  SR- 
NSCC-93-081. 


two  types  of  intrabank  funds  transfers 
are  available.  These  include  (1) 
electronic  transfers  whereby  on 
settlement  day  NSCC  pays  members  by 
check  for  next-day  value  and  members 
pay  NSCC  by  NSCC’s  directing  the  * 
settlement  banks  to  make  irrevocable 
transfers  frtim  the  members’  accounts  to 
NSCC’s  accounts  for  next-day 
availability  or  the  converse  with 
members  paying  NSCC  by  check  and 
NS(X  effecting  payment  by  electronic 
transfer  (“one-way  electronic  transfers”) 
and  (2)  electronic  transfers  whereby  on 
settlement  day  both  NSCC  and  members 
pay  by  NSCC's  directing  the  settlement 
banks  to  make  irrevocable  transfers  for 
next-day  value  without  any  netting 
(“two-way  electronic  transfers”). 

As  a  prerequisite  to  either  NSCC  or 
any  of  its  members  making  a  settlement 
payment  by  an  electronic  funds  transfer, 
the  proposed  rule  change  imposes  three 
requirements.  First,  any  such  payment 
must  be  effected  on  a  next-day  funds 
availability  basis.®  Second,  any  such 
payment  must  be  in  cpnformity  with  an 
agreement,  which  must  be  executed  by 
NSCC  and  any  bank  that  acts  as  a 
payment  intermediary,  which  stipulates 
that  any  such  funds  transfer  must  be 
effected  on  an  irrevocable  and  final 
basis.  Third,  any  bank  that  acts  as  an 
intermediary  for  such  funds  transfers 
must  meet  NSCC’s  standards  for  letter  of 
credit  issuers.^  NSCC  believes  that  the 
proposed  use  of  electronic  funds 
transfers  provides  advantages  to  NSCC 
and  to  its  members  that  include,  among 
other  things:  (1)  the  elimination  of  labor 
and  expenses  associated  with  the 
physical  movement  of  checks,  (2) 
improved  security  due  to  reduced 
handling  and  movement  of  paper,  and 
(3)  earlier  finality  of  payment.  NSCC 
states  in  its  filing  that  the  proposal  is 
consistent  with  Section  17A  of  the  Act 
in  that  the  proposal  promotes  the 
prompt  and  accurate  clearance  of 
securities  transactions.® 


“The  term  "next-day  funds”  refers  to  funds  paid 
today  that  will  be  available  tomorrow.  By  contrast, 
“same-day  funds”  refers  to  funds  that  are 
immediately  available. 

^  For  a  bank  or  trust  company  to  be  approved  by 
NSCC  to  issue  letters  of  credit  on  behalf  of  members 
for  purposes  of  clearing  fund  requirements,  the 
bank  or  trust  company  must  meet  specific  standards 
in  terms  of:  (1)  minimum  levels  of  stockholders’ 
equity  and  (2)  certain  credit  ratings  for  its  short 
term  obligations  as  determined  by  Standard  and 
Poor’s  Corporation  or  Moody’s  Investor  Service.  Inc. 
NSCC  Rule  4.  Section  1.  Securities  Exchange  Act 
Release  No.  29444  (July  16. 1991).  56  FR  34081  [File 
No.  SR-NSCC-91-031  (order  approving  NSCC’s 
revised  standards  for  approved  issuers  of  letters  of 
credit  for  clearing  fund  purposes). 

•15  U.S.C.§78q-l  (1988). 
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B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

NSCC  believes  that  the  proposed  rule 
changes  will  not  impose  any  burden  on 
competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

NSCC  has  neither  solicited  nor 
received  any  comments  on  the  proposed 
rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Commission  believes  that  the 
proposal  is  consistent  with  the  Act  and 
particularly  with  Section  17A  of  the 
Act.®  Section  17A{a)(l)  of  the  Act 
encourages  the  use  of  efficient,  effective, 
and  safe  procedures  for  securities 
clearance  and  settlement.  Moreover, 
Section  17A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  clearing 
agencies  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  seciuities  transactions  and 
to  assure  the  safeguarding  of  funds  in 
the  custody  or  control  of  clearing 
agencies  or  for  which  they  are 
responsible.  As  set  forth  in  its  original 
approval  order  of  September  4, 1992, 
the  Commission  agrees  with  NSCC  that 
substantial  marketplace  efficiencies 
should  be  achieved  by  authorizing 
NSCC  and  its  members  to  effect 
electronic  intrabank  funds  transfers  to 
satisfy  their  settlement  obligations.  The 
Commission  recognizes  that  the 
exchange  of  checks  is  labor-intensive 
and  that  physical  movement  of  checks 
can  involve  loss  or  delay.  Intrabank 
funds  transfers  should,  therefore, 
enhance  the  proficiency  of  the 
transferring  and  the  safeguarding  of 
funds.  Moreover,  earlier  finality  of 
settlement  provides  certainty  to  the 
marketplace  and  serves  to  increase 
investor  confidence  in  the  markets 
NSCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  changes 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filings  in 
the  Federal  Register.  Accelerated 
approval  will  permit  NSCC  and  its 
members  to  continue  using  intrabank 
funds  transfers  without  any  disruption 
to  this  program.  Therefore,  the 
Commission  believes  there  is  good 
cause  for  approving  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 


3  15  U.S.C.  §78q-l  (1988). 

>015  U.S.C.  §78q-l(a){l)  (1988). 

•>  15  U.S.C.  §  78q- 1(b)(3)(F)  (1988). 


the  date  of  publication  of  notice  of  the 
filing. 

The  Commission  is  temporarily 
approving  this  proposed  rule  change 
tl^ough  August  31, 1995,  in  order  that 
the  Commission,  NSCC,  and  other 
interested  parties  will  be  able  to 
continue  to  assess  prior  to  permanent 
Commission  approval  the  effects 
intrabank  funds  transfers  have  on 
money  settlement  payments  at  NSCC. 
Furthermore,  the  Commission  notes  that 
this  order  relates  only  to  intrabank 
transfers  of  funds  available  on  a  next- 
day  basis.  If  and  when  NSCC  desires  to 
implement  an  interbank  funds  transfer 
program  whereby  same-day  funds  are 
transferred,  NSCC  will  be  required  to 
submit  for  Commission  approval  a 
separate  and  comprehensive  Rule  19b- 
4  filing. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wit^eld  fi'om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  5th  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC  All  submissions  should 
refer  to  File  No.  SR-NSCC-94-17  and 
should  be  submitted  by  September  19, 

1994. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act  that  the 
above-mentioned  proposed  rule  change 
(File  No.  SR-NSCC-94-17)  be,  and 
hereby  is,  approved  through  August  31, 

1995. 

For  the  Commission  by  the  Diversion  of 
Market  Regulation,  pursuant  to  delegated 
authority. IS 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-21232  Filed  8-26-94;  8.45  am) 
BILLING  CODE  801<M)1-M 


>2  15U.S.C§78s(b)(2)(1988). 

•’  17  CFR  200.30-3(a)(12)  (1991). 


[Release  No.  34-34568;  File  No.  SR-OCC- 
94-09] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  and  immediate  Effectiveness 
of  a  Proposed  Rule  Change  Relating  to 
Canadian  Depository  Participation  in 
the  On-Line  Escrow  Receipt 
Depository  System 

August  22, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),s  notice  is  hereby  given  that  on 
July  20, 1994,  The  Options  Clearing 
Corporation  (“OCC”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  1, 11,  and 
III  below,  which  Items  have  been 
prepared  primarily  by  OCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
changes  fi-om  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  permits 
Canadian  depositories  to  participate  in 
OCC’s  on-line  Escrow  Receipt 
Depository  system. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filings  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
propos^  rule  changes.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  OCC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  1986,  the  Commission  approved  an 
OCC  rule  change  that  permitted 
Canadian  depositories  to  issue  escrow 
receipts.2  That  rule  change  consisted  of 
the  documents  to  be  used  in  connection 
with  the  issuance  of  escrow  receipts  by 
Canadian  depositories,  including  a  fonn 
of  Depository  Agreement  to  be  executed 
by  OCC  and  each  Canadian  depository 
seeking  to  be  approved  as  an  Escrow 


•  15  U.S.C.  78s(b)(l)  (1988). 

2  Securities  and  Exchange  Act  Release  No.  23550 
(August  22.  1986),  51  FR  30925  (File  No.  SR-OCC- 
86-081  (order  approving  the  extension  of  OCC’s 
U.S.  escrow  receipt  program  to  Canadian  OCC 
clearing  members  and  Canadian  financial 
institutions). 
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Receipt  Depository  bank.  The  terms  of 
the  form  Depository  Agreement  covered 
the  issuance  of  hard  copy  escrow 
receipts  only  because  at  that  time  OCC’s 
Escrow  Receipt  Depository  system  only 
allowed  for  the  issuance  of  hard  copy 
escrow  receipts. 

In  1992,  the  Commission  approved  an 
CK)C  rule  chemge  that  permitted  the  on¬ 
line  processing  of  escrow  deposits  for 
U.S.  Escrow  Receipt  Depository  banks.® 
The  purpose  of  the  current  rule  change 
is  to  make  technical,  conforming 
amendments  to  the  Depository 
Agreement  executed  between  OCC  and 
Canadian  depositories  in  order  to  permit 
such  depositories  to  participate  in 
OCC’s  on-line  Escrow  Receipt 
Depository  system.  The  changes  to  the 
form  of  the  Depository  Agreement  delete 
references  to  the  issuance  of  hard  copy 
escrow  receipts  and  adds  references, 
where  appropriate,  to  OCC’s  on-line 
Escrow  Receipt  Depository  system. 

Those  references  are  adapted  from 
OCC’s  rules  relating  to  the  on-line 
Escrow  Receipt  Depository  system. 

The  proposed  rule  change  is 
consistent  with  Section  17A  of  the  Act, 
as  amended,  because  it  promotes  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  by 
reducing  the  paperwork  associated  with 
the  processing  of  Canadian  escrow 
deposits. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

OCC  perceives  no  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 

C.  Self -Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received  on  the  text  of  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(iii)  *  of  the  Act  and  pursuant 
to  Rule  19b^{e)(4)  ®  in  that  the 
proposed  rule  change  effects  a  change  in 
an  existing  service  of  a  registered 
clearing  agency  that  does  not  adversely 


>  Securities  and  Exchange  Act  Release  No.  31595 
IDecember  11, 1992),  57  FR  61139  [File  No.  SR- 
OCC-92-301  (order  approving  the  conversion  of 
OCC's  current  batch  escrow  receipt  depository 
system  to  an  on-line  system) 

♦  15  U.S.C  78s(b)(3)(A)(iii)  (1988). 

*  17  CFR  240.19b-4(e)(4)  (1993). 


affect  the  safeguarding  of  securities  or 
funds  in  the  custody  or  control  of  the 
clearing  agency  or  for  which  it  is 
responsible  and  does  not  significantly 
affect  the  respective  rights  or  obligations 
of  the  clearing  agency  or  persons  using 
the  service.  At  any  time  within  sixty 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purpose  of  the  Act, 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  witJ^eld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549. 

Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  C3CC.  All 
submissions  should  refer  to  File  No. 
SR-C)CC-94-09  and  should  be 
submitted  by  September  19, 1994. 

For  the  (Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.® 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-21175  Filed  8-26-94;  8:45  am) 
BILUNQ  CODE  8018-01-M 


[Release  No.  34-34570;  File  No.  SR-PSE- 
94-20] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Stock  Exchange,  Inc.,  Relating 
to  the  Schedule  of  Rates  for  Exchange 
Services 

August  22, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


6 17  CFR  200.30-3(a)(12). 


(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  June  29, 1994,  the 
Pacific  Stock  Exchange,  Inc.  (“PSE”  or 
“Exchange”)  filed  with  the  S^urities 
and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  1, 11  and  III 
below,  which  Items  have  been  prepared 
by  the  PSE.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  proposes  to  amend  its 
Schedule  of  Rates  for  Exchange  Services 
to  reduce  the  rates  for  services  on  its 
options  floor,  including  certain 
transaction  charges,  floor  and  market 
maker  charges,  and  charges  for  certain 
transactions  on  the  Pacific  Options 
Exchange  Trading  System  (“POETS”). 

The  test  of  the  proposed  rule  change 
is  available  at  the  office  of  the  Secretary, 
PSE,  and  at  the  Commission. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  simimaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose. 

The  PSE  proposes  to  reduce  its  rates 
for  services  on  its  options  floor. 
Specifically,  the  Exchange  proposes  to 
reduce  the  following  transaction 
charges:  manual  transaction  charges  for 
market  maker  and  firm  orders,  trade 
data  entry  charges,  on-line  trade 
comparison  charges  and  charges  for 
monthly  reports  and  extracts.  The  PSE 
also  proposes  to  reduce  the  charges  for 
certain  transactions  on  POETS, 
including  market  maker  transaction 
charges  for  automatic  executions  and 
on-line  comparison  fees.  In  addition,  the 
Exchange  proposes  to  reduce  the 
following  options  floor  and  market 
maker  fees  and  charges:  market  maker 
fee,  agency  stock  execution  fee,  market 
maker  give-up  charge,  independent 
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broker  fee,  monthly  booth  charge, 
Quotron  rental  charge,  general  access 
phone  charge,  drop  phone  charge,  badge 
fees,  trade  match  terminal  fee,  trade 
match  table  fees,  POETTS  workstation  fee 
emd  printer  fee.  The  Exchange  is 
proposing  these  reductions  in  fees  and 
charges  in  response  to  increased  trading 
volumes  and  plans  to  examine  other 
procedures  to  balance  trading  volumes 
against  revenue  needs. 

(b)  Statutory  Basis. 

The  PSE  believes  that  the  proposal  is 
consistent  with  Section  6(b)(4)  of  the 
Act  in  that  it  provides  for  the  equitable 
allocation  of  reasonable  charges  among 
its  members  and  other  persons  using  its 
facilities. 

(B)  Self-Regulatory  Organization ’s 
Statement  on  Burden  on  Competition 

The  PSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  or 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereimder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  witi^eld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C,  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  N.W,, 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  should  be  submitted 
by  September  19, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  94-21233  Filed  8-26-94;  8:45  am) 
BILUNG  CODE  801IM>1-M 


[Release  No.  34-34571;  File  No.  SR-PSE- 
94-19] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Pacific  Stock  Exchange,  Inc., 
Relating  to  the  Expansion  of  the 
Exchange’s  Firm  Quote  Rule  to  20 
Contracts 

August  22, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  Jime  20, 1994,  the 
Pacific  Stock  Exchange,  Inc.  ("PSE”  or 
“Exchange”)  filed  with  the  Securities 
.  and  Exchange  Commission  (“SEC”  or 
“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II  and  ID 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Currently,  PSE  Rule  6.86,  “Trading 
Crowd  Firm  Disseminated  Market 
Quotes,”  requires  each  trading  crowd  on 
the  PSE  to  provide  a  depth  of  10  option 
contracts  for  all  non-broker/dealer 
customer  orders  at  the  bid/offer 
displayed  as  the  disseminated  market 
quote  at  the  time  the  order  is  announced 
or  displayed  at  the  option’s  trading  post. 
The  PSE  proposes  to  amend  PSE  Rule 
6.86  to  increase  the  minimum  size 
guarantee  for  non-broker/dealer  options 
orders  firom  10  to  20  contracts. 

1 17  CFR  200.30-3(a)  (12)  (1993). 


The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  PSE  and  at  the  Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulaton’  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  Purpose 

The  Exchange  proposes  amend 
Exchange  Rule  6.86  to  increase — hem 
10  contracts  to  20  contracts — the 
minimum  size  of  orders  that  are 
guaranteed  for  execution  at  the 
disseminated  bid  or  offering  price  being 
displayed  at  the  time  such  orders  are 
represented  in  the  appropriate  trading 
crowd  on  the  floor  of  the  Exchange.  The 
PSE  is  proposing  the  rule  change  as  a 
response  to  competitive  market 
conditions  and  to  enhance  the  PSE’s 
competitive  position  in  the  securities 
industry. 

Currently,  PSE  Rule  6.86  provides 
that  each  trading  crowd  is  required  to 
provide  a  depth  of  10  option  contracts 
for  all  non-broker/dealer  customer 
orders  at  the  bid  or  offer  which  is 
displayed  as  the  disseminated  market 
quote  at  the  time  such  orders  are 
annoimced  or  displayed  at  the  trading 
post  designated  for  trading  the  subject 
option  class.  The  Exchange  proposes  to 
amend  this  provision  by  replacing  the 
term  “ten”  with  “twenty.” 

PSE  Rule  6.86(d)  currently  provides 
that,  should  the  response  of  members  at 
a  trading  post  be  insufficient  to  provide 
a  depth  of  10  contracts,  the  order  book 
official  shall  allocate  among  the  market 
makers  present  at  the  trading  post  the 
balance  of  contracts  necessary  to 
provide  an  execution  on  10  contracts. 
The  Exchange  proposes  to  amend 
paragraph  (d)  to  replace  the  term  “ten” 
with  “twenty.” 

Similarly,  the  PSE  proposes  to  amend 
Commentaries  .01,  .02,  and  .03  to  PSE 
Rule  6.86  to  increase  the  required 
number  of  option  contracts  firom  10  to 
20.  Specifically,  PSE  Rule  6.86, 
Commentary  .01  states  that  if  the  bid  or 
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offer  being  displayed  as  a  disseminated 
market  quote  is  on  behalf  of  an  order 
represented  by  a  floor  broker  or  the 
order  book  official,  and  is  for  less  than 
10  contracts,  the  trading  crowd  is 
obligated  to  buy  or  sell  the  balance  of 
the  contracts  necessary  to  provide  a 
depth  of  ten  contracts  at  the 
disseminated  bid  or  offering  price.  The 
PSE  proposes  to  amend  Commentary  .01 
by  replacing  the  term  “ten”  with 
“twenty.” 

PSE  Rule  6.86,  Commentary  .02 
provides  that  a  floor  broker’s  failure  to 
remove  a  bid  or  offer  from  the  screen 
after  the  bid  or  offer  has  been  filled  or 
cancelled  may  result  in  the  floor  broker 
being  held  responsible  for  providing  a 
depth  of  10  contracts  upon  being 
present  or  returning  to  the  trading 
crowd,  and/or  being  subject  to 
disciplinary  action  by  the  Exchange. 
Commentary  .02  also  provides  that  a 
market  maker  or  floor  broker  who  has 
caused  a  bid  or  offer  to  be  disseminated, 
but  who  leaves  the  trading  post  without 
removing  the  bid  or  offer,  may  be  held 
responsible  for  providing  a  depth  of  10 
contracts  upon  retimiing  to  the  trading 
crowd,  and/or  being  subject  to 
disciplinary  action  by  the  Exchange. 

The  PSE  proposes  to  amend 
Commentary  .02  by  replacing  the  term 
“ten”  with  “twenty.” 

PSE  Rule  6.86,  Commentary  .03 
provides  that  market  maker  orders  for 
less  than  10  contracts  that  are 
represented  at  a  trading  post  by  a  floor 
broker  shall  not  be  disseminated.  The 
PSE  proposes  to  amend  Commentary  .03 
to  replace  the  term  “ten”  with  “twenty.” 

The  Exchange  believes  that  the 
proposal  will  result  in  improved  market 
quality  and  market  maker  performance. 
The  PSE  believes  that  the  proposal  will 
ensure  greater  depth  of  markets  at  the 
Exchange  and  will  result  in  better 
executions  of  customer  orders  to  buy  or 
sell  20  contracts  or  less.  According  to 
the  Exchange,  the  proposal  will  also 
encourage  Exchange  market  makers  to 
be  more  competitive  in  making  markets, 
and  thereby  will  facilitate  transactions 
in  securities  and  improve  the  quality  of 
the  PSE’s  options  markets.  Moreover, 
the  Exchange  believes  that  by  attracting 
greater  customer  order  flow  to  the 
Exchange,  the  proposed  rule  change 
should  enhance  market  depth  and 
liquidity  and  result  in  tighter  options 
pricing  spreads. 

The  Exchange  also  beUeves  that  its 
market  maker  system  can  provide 
sufficient  Uquidity  to  meet  the  needs 
resulting  from  this  rule  change,  based 
on  the  combined  capital  of  the  members 
of  each  trading  crowd.  The  Exchange 
does  not  believe  that  the  proposal  will 
require  its  market  makers  to  assume 


undue  risks.  The  PSE  is  able  currently 
to  provide  a  guarantee  for  customer 
orders  of  10  contracts  or  less  in  all 
options  series,  including  long-term 
options  (“LEAPs”) — and  the  Exchange 
believes  that  it  has  the  capacity  to 
expand  that  guarantee  to  20  contracts  in 
all  series,  induding  LEAPS.  Previously, 
the  Exchange  has  evaluated  the 
operation  of  ciurent  PSE  Rule  6.86  and 
has  concluded,  and  the  Commission  has 
agreed,  that  the  program  has  resulted  in 
better  executions  for  customer  orders 
and  an  improvement  in  the  quality  of 
the  PSE’s  options  markets  and  market 
maker  performance.' 

Currently,  the  Exchange  has  two 
proposals  pending  with  the  Commission 
which  would  also  amend  PSE  Rule 
6.86.*  However,  the  PSE  does  not 
believes  that  the  current  proposal  is 
inconsistent  with,  or  would  cause  any 
need  for  amendments  to,  those  two 
filings. 

Finally,  the  Exchange  believes  that  it 
has  adequate  systems  capacity  that 
would  be  necessary  if  the  Commission 
approves  the  proposed  rule  change,  and, 
further,  that  the  proposal  will  have  no 
negative  impact  on  the  Exchange’s 
Pacific  Options  Exchange  Trading 
System  (“POETS”). 

Basis 

The  PSE  believes  that  the  proposal  is 
consistent  with  section  6(b)  of  the  Act, 
in  general,  and  with  section  6(b)(5),  in 
particular,  in  that  it  is  designed  to 
facilitate  transactions  in  securities  and 
to  promote  just  and  equitable  principles 
of  trade. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  PSE  does  not  believe  that  the 
proposed  rule  changes  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Ae  Act. 

(C)  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 


’  See  Securities  Exchange  Act  Release  No.  31824 
(February  4, 1993),  .SB  FR  8078  (February  11. 1993) 
(order  approving  File  No.  SR-PSE-92-40). 

'  See  Securities  Exchange  Act  Release  Nos.  32880 
(September  14, 1993),  58  FR  49343  (September  22, 
1993)  (notice  of  proposal  to  define  the  term  “public 
custonoer”  for  purposes  of  PSE  Rule  6.86)  (File  Na 
SR-PSE-93-10);  and  32299  (May  12, 1993),  58  FR 
29246  (May  19, 1993)  (notice  of  proposal  to  amend 
floor  trading  rules  applicable  to  PSE  Rule  6.86)  (File 
No.  SR-PSE-93-01). 


in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  by  order  approve  such  proposed 
rule  change,  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  IX]  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  pierson,  other  than 
those  that  may  be  wit^eld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
September  19, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-21234  Filed  8-26-94;  8:45  am) 
BILUNG  CODE  801(M)1-M 


'  17  CFR  200.30-3(a)(12)  (1993). 
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Setf-Regulatory  Organizations; 
Appiications  for  Uniisted  Trading 
Priviieges;  Notice  and  Opportunity  for 
Hearing;  Phiiadeiphia  Stock  Exchange, 
incorporated 

August  23, 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Weeks  Corporation 

Common  Stock,  S.Ol  Par  Value  (File  No.  7- 
12882) 

Consorcio  G  Grupo  Dina,  S.A.  De  C.V. 

Series  L  American  Depositary  Shares,  (each 
Representing  four  Shares  of  Series  L 
Stock)  (File  No.  7-12883) 

Fedders  Gorporation 

Glass  A  Common  Stock  When  Issued,  S.Ol 
Par  Value  (File  No.  7-12884) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  14, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW.,  Washington,  D.C. 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuemt  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  94-21231  Filed  8-2&-94;  8:45  am) 
BILUNG  CODE  801(M)1-M 


[Release  No.  34-34560;  File  Nos.  SR- 
Philadep-94-02  and  SR-SCCP-e4-04] 

Self-Regulatory  Organizations; 
Philadelphia  Depository  Trust 
Company  and  Stock  Clearing 
Corpioration  of  Phiiadeiphia;  Notice  of 
Proposed  Rule  Changes  concerning 
Custodial  and  Non-Custodiai 
Responsibilities  and  Certain  Litigation 
Matters 

August  19, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),^  notice  is  hereby  given  that  on 
July  19, 1994,  the  Philadelphia 
Depository  Trust  Company  (“Philadep”) 
and  the  Stock  Clearing  Corporation  of 
Philadelphia  (“SCCP”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
changes  (File  Nos.  SR-Philadep-94-02 
and  SR-SCCP-94-04)  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  primarily  by 
Philadep  and  SCCP,  self-regulatory 
organizations  (“SROs”).  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
changes  from  interested  persons. 

I.  Self-Regulatory  Organizations’ 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

Philadep  and  SCCP  propose  to 
modify,  respectively,  Philadep  Rule  18 
and  SCCP  Rule  31  to:  (1)  further  define 
the  standard  of  care  with  respect  to 
custodial  and  noncustodial  functions; 

(2)  add  a  provision  limiting  suits  against 
Philadep  and  SCCP  directors,  officers, 
employees,  and  agents;  and  (3)  add  a 
provision  that  requires  Philadep  and 
SCCP  participant,  in  certain 
circumstances,  to  pay  the  expenses  and 
outside  attorneys’  fees  incurred  by 
Philadep  and  SCCP  defending  a  legal 
proceeding  instituted  by  such 
participant. 

II.  Self-Regulatory  Organizations’ 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  their  filings  with  the  Commission, 
Philadep  and  SCCP  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  changes  and 
discussed  any  comments  they  received 
on  the  proposed  rule  changes.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  SROs  have  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organizations’ 
Statements  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Changes 

Basically,  the  purpose  of  the  proposed 
rule  changes  is  to  amend  Philadep  Rule 
18  and  SCCP  Rule  31  to  clarify  the 
standard  of  care  with  respect  to 
custodial  and  noncustodial  functions;  to 
add  language  restricting  certain  suits 
against  Philadep’s  and  SCCP’s  officers, 
directors,  and  employees;  and  to  insert 
provisions  regarding  reimbursement  of 
out-of-pocket  expenses  and  outside 
attorneys’  fees  ft'om  participants  who 
initiate  and  fail  to  prevail  in  litigation 
against  Philadep  and  SCCP. 

The  proposed  rule  changes 
underscore  that  Philadep  and  SCCP 
shall  use  their  best  efforts  to  perform 
their  duties  and  responsibilities  in  the 
manner  specified  in  their  rules.  The 
proposals  redefine  Philadep’s  and 
SCCT’s  standards  of  care  to  distinguish 
between  custodial  and  noncustodial 
functions.  In  the  performance  of  their 
custodial  duties  with  respect  to  their 
safeguarding  of  securities  and  funds, 
Philadep  and  SCCP  will  continue  to  be 
liable  to  participants  for  any  loss,  cost, 
expense,  damage,  or  liability 
attributable  to  the  negligence  or 
misconduct  of  Philadep  or  SCCP  or  their 
officers,  employees,  or  agents.  With 
respect  to  Philadep’s  or  SCCP’s 
noncustodial  activities,  Philadep  or 
SCCP  will  have  no  liability  tp  any 
participant  or  any  third  party  for  the 
performance  or  nonperformance  of  their 
duties  except  to  the  extent  Philadep’s  or 
SCCP’s  or  their  officers’,  employees’,  or 
agents’  actions  or  inactions  constitute 
willful  misconduct,  gross  negligence, 
bad  faith,  or  ft-audulent  or  criminal  acts. 
The  proposed  language  specifically 
states  that  the  limitations  of  liability 
shall  not  apply  to  violations  of  any 
federal  securities  laws. 

The  proposed  rules  also  add 
provisions  prohibiting  current  or  former 
Philadep  and  SCCP  participants  firom 
suing  any  current  or  former  officer, 
director,  employee,  or  agent  of  Philadep 
or  SCCP  or  of  any  of  their  affiliates,  or 
of  their  parent  corporation,  the 
Philadelphia  Stock  Exchange,  if  such 
officer,  director,  employee,  or  agent  is 
acting  on  the  business  of  the  Philadep 
or  SCCP,  their  parent,  or  any  of  their 
affiliates.  The  proposed  provisions  do 
not  prohibit  a  participant  firom  suing 
Philadep  or  SCCP  because  of  the  actions 
of  these  individuals.  The  proposal  only 
prohibit  a  participant  from  suing  the 
individuals  acting  in  the  scope  of  their 
official  capacities.  The  limitation  does 
not  apply  for  violations  of  federal 
securities  laws. 
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Finally,  the  proposed  Philadep  Rule 
18  and  SCCP  Rule  31  provide  that 
Philadep  and  SCO*  participants  who 
initiate  but  fail  to  prevail  in  a  legal 
proceeding  against  Philadep  or  SCCP 
are  required  to  pay  the  out-of-pocket 
expenses  and  outside  attorneys’  fees 
incurred  by  Philadep  or  SCCP,  their 
parent,  or  aRiliates  in  defending  such  a 
proceeding.2 

Philadep  and  SCCP  state  that  the 
proposed  rule  changes  are  consistent 
with  Section  17A  of  the  Exchange  Act^ 
in  that  it  will  facilitate  the  safeguarding 
of  securities  and  funds  which  are  in 
Philadep’s  custody  or  control  or  for 
which  Philadep  is  responsible. 

B.  Self-Regulatory  Organizations’ 
Statement  on  Burden  on  Competition 

Philadep  and  SCCP  believe  that  the 
proposed  rule  changes  will  not  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organizations’ 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Philadep  nor  SCCP  have  not  solicited 
or  received  any  comments  on  the 
proposed  rule  changes. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period: 

(i)  as  the  Commission  may  designate  up 
to  ninety  days  of  such  date  if  it  finds 
such  longer  period  to  be  appropriate 
and  publishes  its  reasons  for  so  finding 
or  (ii)  as  to  such  period  that  the  SRO 
consent,  the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  changes  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  changes 
should  be  disapproved. 

rv.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 


^  The  Commission  requests  conunents  on  whether 
there  should  be  a  minimum  level  of  expenses  and 
outside  attorneys'  fees  that  Philadep  and  SCCP 
should  incur  before  being  entitled  to 
reimbursement. 

*15U.S.C§78q-l(1988). 


Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fiom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
offices  of  Philadep  and  SCCP.  All 
submissions  should  refer  to  File  Nos. 
SR-Philadep-94-02  and  SR-SCCP-94- 
04  and  should  be  submitted  by 
September  19, 1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
author!  ty.* 

Margaret  NL  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-21179  Filed  8-26-94;  8:45  ami 
BILUNG  COO€  8010-O1-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Priviieges;  Notice  and  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Incorporated 

August  23, 1994. 

'The  above  named  national  securities 
exchemge  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereimder 
for  unlisted  trading  privileges  in  the 
following  security: 

Malan  Realty  Investors,  Inc. 

Common  Stock.  $0.01  Par  Value  (File  No. 

7-12885) 

This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchanges  and  is  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  9, 1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 


fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  94-21226  Filed  8-26-94;  8:45  am] 
BILUNG  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Application  No.  99000139] 

Anthem  Capital,  L.P.;  Notice  of  Filing 
of  an  Application  for  a  License  To 
Operate  as  a  Small  Business 
Investment  Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
Section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1994))  by 
Anthem  Capital,  L.P.  at  29  West 
Susquehanna  Avenue,  Baltimore,  MD 
21204,  for  a  license  to  operate  as  a  small 
business  investment  company  (SBIC) 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended,  (15  U.S.C.  et 
seq.),  and  the  Rules  and  Regulations 
promulgated  thereunder.  Its  principal 
area  of  operation  will  be  within  125 
miles  of  Baltimore,  Maryland  and  will 
include  Maryland,  Delaware,  the 
District  of  Columbia,  Eastern 
Pennsylvania,  Southern  New  Jersey  and 
Northern  Virginia.  Investments  in  the 
geographic  areas  immediately 
surrounding  Anthem’s  core  region  may 
also  be  considered. 

Mariner  Management,  Inc.,  a 
Maryland  Corporation,  will  provide 
management  services  to  Anthem  Capital 
Limited  Partnership.  The  officers  and 
directors  of  Mariner  Management,  Inc. 
are  William  M.  Gust,  II  (President),  John 
C.  Weiss,  III  (Chairman)  and  C.  Edward 
Spiva  (Secretary /Treasurer).  These  three 
individuals  will  serve  as  the  sole 
officers  and  directors  of  both  the 
corporate  general  partner  (Anthem 
Capital  Partners,  Inc.)  and  the 
management  services  company  (Mariner 
Management,  Inc.). 

The  following  limited  partners  will 
own  10  percent  or  more  of  the  proposed 
SBIC; 


« 17  CFR  200.30-3(a)(12)  (1993). 
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Name 

Percent¬ 
age  of 
owner¬ 
ship 

NationsBank  of  Maryland,  100 
South  Charles  Street,  BattirTX)re, 
MD  21201  . 

26 

MBNA  America  Bank,  400 
Christiana  Road,  Newark,  Dela¬ 
ware  19212  . 

26 

The  applicant  will  begin  operations 
with  private  capital  of  $11.5  million  and 
total  private  capital  is  expected  to  grow 
to  S20-$30  million  within  six  months  of 
the  initial  closing.  The  Applicant  will 
be  a  source  of  equity  and  debt 
investments  in  early  stage,  emerging 
growth  and  later  stage  small  business 
concerns  that  have  advanced  beyond  the 
start-up  phase.  The  applicant  will  invest 
primarily  in  the  geographic  area  which 
includes  Maryland,  Delaware,  the 
District  of  Columbia,  and  selected  areas 
of  Pennsylvania,  Southern  New  Jersey 
and  Nortlrem  Virginia. 

Matters  involved  in  SBA’s 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  eind  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  profitability  and  financial 
soimdness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  15  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street, 
SW.,  Washington,  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Los  Altos,  California. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011,  Small  Business 
Investment  Companies) 

Dated;  August  23, 1994. 

Robert  D.  Stillman, 

Associate  Administrator  for  Investment. 

(FR  Doc.  94-21215  Filed  8-26-94;  8:45  am) 
BILLING  CODE  8025-01-M 


[Application  No.  99000137] 

Notice  of  Filing  of  an  Application  for  a 
License  To  Operate  as  a  Small 
Business  Investment  Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
Section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1994))  by 


Aspen  Ventures  West  II,  L.P.  at  10898 
Mora  Drive,  Los  Altos,  CA  94024,  for  a 
license  to  operate  as  a  small  business 
investment  company  (SBIC)  imder  the 
Small  Business  Investment  Act  of  1958, 
as  amended,  (15  U.S.C.  et.  seq.),  and  the 
Rules  and  Regulations  promulgated 
thereunder.  Its  principal  area  of 
operation  will  be  in  the  western  United 
States  (primarily  California)  and,  on  a 
selected  basis,  throughout  the  United 
States. 

Aspen  Ventures  West  II,  L.P.  will  be 
managed  by  Aspen  Venture  West 
Management  (AVWM),  a  California 
General  Partnership  and  the  sole  general 
partner  of  the  Partnership.  AVWM  has 
three  general  partners:  Managing 
Partners  Alexander  P.  Cilento  and  E. 
David  Crockett;  and  Administrative 
General  Partner  Thaddeus  J.  Whalen. 
The  General  Partners,  who  will  work 
full-time  managing  Aspen  Ventures 
West  II,  L.P.,  have  extensive  operations 
and  senior  management  experience, 
advanced  academic  training  in 
scientific,  engineering  and  management 
disciplines,  and  multiple 
entrepreneurial  experiences. 

The  following  limited  partners  will 
own  10  percent  or  more  of  the  proposed 
SBIC: 


Name 

Percent¬ 
age  of 
owner¬ 
ship 

3i  New  Securities  Corp.,  99  High 
Street,  Suite  1530,  Boston  MA 
02110  . 

42.0 

Eugene  C.  Y.  Duh,  92  Hwa  Fong 
Street,  Kaohsiung  800,  Taiwan  .. 

17.0 

Charles  C.  Wu,  No.  2,  Lane  48, 
Sec.  3,  Nan  King  E.  Road,  Tai¬ 
pei,  Taiwan  104,  R.O.C  . 

17.0 

The  applicant  will  begin  operations 
with  Regulatory  Capital  of  $12.0  million 
and  will  be  a  source  of  early  stage  equity 
investments  in  qualified  software-based 
information  science  small  business 
concerns.  The  applicant  will  invest 
primarily  in  the  western  United  States, 
and  may  participate  as  an  investor  in 
deals  that  originate  in  other  parts  of  the 
United  States. 

Matters  involved  in  SBA’s 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  15  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 


proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street 
SW.,  Washington,  DC  20416. 

A  copy  of  mis  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Los  Altos,  California. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  August  23, 1994. 

Robert  D.  Stillman, 

Associate  Administrator  for  Investment. 

[FR  Doc.  94-21216  Filed  8-26-94;  8:45  am) 
BILUNG  CODE  802S-01-M 


DEPARTMENT  OF  STATE 

Bureau  of  Economic  and  Business 
Affairs 

[Public  Notice  2054] 

Export-import  Bank  Financing  for 
Brazil’s  Purchase  of  Counter-Narcotics 
Aircraft  Equipment 

AGENCY:  Department  of  State. 

ACTION:  Notice. 

SUMMARY:  The  Secretary  of  State  has 
determined  that,  pursuant  to  section 
2(b)(6)  of  the  Export-Import  Bank  Act  of 
1945  (as  amended),  and  Executive  Order 
11958  of  January  18, 1977  (as  amended 
by  Executive  Order  12680  of  July  5, 
1989),  (1)  the  U.S.  content  of  five  early 
warning  aircraft  systems,  for  which  the 
Government  of  Brazil  has  requested 
Export-Import  Bank  financial 
guarantees,  will  be  used  primarily  for 
countemarcotics  purposes  and  (2)  the 
sale  of  such  defense  articles  and 
services  is  in  the  national  interest  of  the 
United  States. 

EFFECTIVE  DATE:  July  11, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Brown,  Office  of  Development 
Finance,  Bureau  of  Economic  and 
Business  Affairs,  Department  of  State 
(202-647-9462). 

SUPPLEMENTARY  INFORMATION:  A  U.S. 
corporation  competing  to  lead  a 
consortia  in  constructing  an  integrated 
surveillance  network  for  the  Amazon 
Surveillance  Project  (SIVAM)  has 
requested  a  U.S.  Export-Import  Bank 
(Eximbank)  guarantee  to  assist  in 
financing  the  early-warning  surveillance 
aircraft  portion  of  this  project. 

Eximbank’s  charter  generally 
prohibits  it  from  financing  the  export  of 
U.S.  defense  articles  and  services. 
However,  Eximbank  may  support  the 
sale  of  defense  articles  or  services  if  the 
President  determines  that  the  defense 
articles  or  services  will  be  used 
primarily  for  countemarcotics  purposes 
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and  that  the  sale  is  in  the  national 
interest,  taking  into  account  whether  the 
sale  is  consistent  with  U.S. 
countemarcotics  policy,  whether  the 
recipient  country  is  a  major  drug 
producing  or  drug  transit  country,  and 
whether  die  recipient  country  has  a 
democratic  form  of  government.  The 
President’s  authority  to  make  such 
determinations  has  been  delegated  to 
the  Secretary  of  State. 

Pursuant  to  section  2(b)(6)  of  the 
Export-Import  Bank  Act  of  1945,  as 
amended,  and  Executive  Order  11958  of 
January  18, 1977,  as  amended  by 
Executive  Order  12680  of  July  5, 1989, 
the  Acting  Secretary  of  State  determined 
on  July  11, 1994  that; 

(1)  The  defense  articles  and  services 
for  which  the  Government  of  Brazil  has 
requested  Export-Import  Bank  financial 
guarantees,  i.e.,  the  U.S.  content  of  five 
early  warning  aircraft  systems,  are  being 
sold  primarily  for  counternarcotics 
purposes; 

(2)  The  sale  of  such  defense  articles 
and  services  would  be  in  the  national 
interest  of  the  United  States. 

Jay  Dehmlow, 

Acting  Director.  Office  of  Development 
Finance. 

(FR  Doc.  94-21265  Filed  8-26-94;  8:45  am) 
BtLUNQ  CODE  4710-«7-M 


Office  of  Defense  Trade  Controls 
[Public  Notice  2055] 

Statutory  Debarment  Under  the 
International  Traffic  In  Arms 
Regulations 

AGENCY:  Department  of  State. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of 
which  persons  have  been  statutorily 
debarr^  pursuant  to  §  127.7(c)  of  the 
International  Traffic  in  Arms 
Regulations  (ITAR)  (22  CFR  Parts  120- 
130). 

EFFECTIVE  DATE:  Autust  29, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  F.  Sweeney,  Acting  Chief, 
Compliance  Enforcement  Branch,  Office 
of  Defense  Trade  Controls,  Department 
of  State  (703-875-6650). 

SUPPLEMENTARY  INFORMATION:  Section 
38(g)(4)(A)  of  the  Arms  Export  Control 
Act  (AECA),  22  U.S.C.  2778,  prohibits 
licenses  or  other  approvals  for  the 
export  of  defense  articles  and  defense 
services  to  be  issued  to  a  person,  or  any 
party  to  the  export,  who  has  been 
convicted  of  violating  certain  U.S. 
criminal  statues,  including  the  AECA. 
The  term  “person,”  as  defined  in  22 
CFR  120.14  of  the  International  Traffic 


in  Arms  Regulations  (ITAR),  means  a 
natural  person  as  well  as  a  corporation, 
business  association,  partnership, 
society,  trust,  or  any  other  entity, 
organization  or  group,  including 
governmental  entities.  The  ITAR, 
specifically  §  126.7(e),  defines  the  term 
“party  to  the  export”  to  include  the 
president,  the  chief  executive  officer, 
and  other  senior  officers  and  officials  of 
the  license  applicant;  the  freight 
forwarders  or  designated  exporting 
agent  of  the  license  applicant;  and  any 
consignee  or  end-user  of  any  item  to  be 
exported.  The  statute  permits  certain 
limited  exceptions  to  this  prohibition  to 
be  made  on  a  case-by-case  basis.  22 
U.S.C.  2778(g)(4). 

The  ITAR,  section  127,7,  authorizes 
the  Assistant  Secretary  of  State  for 
Political-Military  Affairs  to  prohibit 
certain  persons  convicted  of  violating, 
or  conspiring  to  violate,  the  AECA,  from 
participating  directly  or  indirectly  in  the 
export  of  defense  articles  or  in  the 
furnishing  of  defense  services  for  which 
a  license  or  approval  is  required.  Such 
a  prohibition  is  referred  to  as  a 
“statutory  debarment,”  which  may  be 
imposed  on  the  basis  of  judicial 
proceedings  that  resulted  in  a 
conviction  for  violating,  or  of  conspiring 
to  violate,  the  AECA.  S^  22  CFR 
127.7(c).  The  period  for  debarment  will 
normally  be  three  yeeu^  from  the  date  of 
conviction.  At  the  end  of  the  debarment 
period,  licensing  privileges  may  be 
reinstated  at  the  request  of  the  debarred 
person  following  the  necessary 
interagency  consultations,  after  a 
thorough  review  of  the  circumstances 
surrounding  the  conviction,  and  a 
finding  that  appropriate  steps  have  been 
taken  to  mitigate  any  law  enforcement 
concerns,  as  required  by  the  AECA,  22 
U.S.C.  2778(g)(4). 

Statutory  debarment  is  based  solely 
upon  a  conviction  in  a  criminal 
proceeding,  conducted  by  a  United 
States  court.  Thus,  the  administrative 
debarment  procedures,  as  outlined  in 
the  ITAR  22  CFR  part  128,  are  not 
applicable  in  such  cases. 

The  Department  of  State  will  not 
consider  applications  for  licenses  or 
requests  for  approvals  that  involve  any 
person  or  any  party  to  the  export  who 
has  been  convicted  of  violating,  or  of 
conspiring  to  violate,  the  AECA  during 
the  period  of  statutory  debarment. 
Persons  who  have  been  statutorily 
debarred  may  appeal  to  the  Under 
Secretary  for  International  Security 
Affairs  for  reconsideration  of  the 
ineligibility  determination.  A  request  for 
reconsideration  must  be  submitted  in 
writing  within  30  days  after  a  person 


has  been  informed  of  the  adverse 
decision.  22  CFR  127.7(d). 

The  Department  of  State  policy 
permits  debarred  persons  to  apply  for 
reinstatement  of  export  privileges  one 
year  after  the  date  of  the  debarment,  in  j 
accordance  with  the  AECA,  22  U.S.C.  ! 
2778(g)(4)(A),  and  the  ITAR,  section 

127.7.  A  reinstatement  request  is  made 

to  the  Director  of  the  Office  of  Defense-^ 
Trade  Controls.  Any  decision  to 
reinstate  export  privileges  can  be  made 
only  after  the  statutory  requirements 
under  section  38(g)(4)  of  the  AECA  have 
been  satisfied  through  a  process 
administered  by  the  Office  of  Defense 
Trade  Controls.  If  reinstatement  is 
granted,  the  debarment  will  be 
suspended.  1 

Pursuant  to  the  AECA,  22  U.S.C 
2778(g)(4)(A),  and  the  ITAR,  22  CFR 

127.7,  the  Assistant  Secretary  for 
Political-Military  Affairs  has  statutorily 
debarred  thirteen  persons  who  have 
been  convicted  of  conspiring  to  violate 
or  violating  the  AECA. 

These  persons  have  been  debarred  for 
a  three-year  period  following  the  date  of 
their  conviction,  and  have  been  so 
notified  by  a  letter  fi-om  the  Office  of 
Defense  Trade  Controls.  Pursuant  to 
ITAR  127.7(c),  the  names  of  these  | 

persons,  their  offense,  date(s)  of 
conviction  and  court(s)  of  conviction  are 
hereby  being  published  in  the  Federal 
Register.  Anyone  who  requires 
additional  information  to  determine  ^ 
whether  a  person  has  been  debarred 
should  contact  the  Office  of  Defense 
Trade  Controls. 

This  notice  involves  a  foreign  affairs 
function  of  the  United  States 
encompassed  within  the  meaning  of  the 
military  and  foreign  affairs  exclusion  of 
the  Administration  Procedure  Act. 
Because  the  exercise  of  this  foreign 
affairs  function  is  discretionary,  it  is 
excluded  fi-om  review  imder  the 
Administrative  Procedure  Act. 

In  accordance  with  these  authorities 
the  following  persons  are  debarred  for  a 
period  of  thrw  years  following  their 
conviction  for  conspiring  to  violate  or 
violating  the  AECA  (name/address/ 
offense/conviction  date/court  citation): 

1.  Zeljko  Vusir  do  645  Madison  Ave.,  New 
York,  NY  10022,  22  U.S.C  2778  (violating 
the  AECA),  May  6, 1992,  United  States  v. 
Ivan  Kapetanovic,  et  ai,  U.S.  District 
Court,  District  of  Arizona,  Criminal  Docket 
No.  CR-91-225-PHX-RGS 

2.  Mark  Belinic.  7138  E.  Buena  Terra, 
Scottsdale,  AZ  85257,  22  U.S.C.  2778 
(violating  the  AECA),  July  29, 1992,  United 
States  V.  Ivan  Kapetanovic,  et  ah,  U.S. 
District  Court,  District  of  Arizona,  Criminal 
Docket  No.  CR-91-225-PHX-RGS 

3.  Bet-Air,  Inc.,  9000  N.W.  15th  Street, 

Miami,  FL  33172  18  U.S.C  371  (conspiracy 
to  violate  22  U.S.C.  2778),  and  22  U.S.C 
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2778  (violating  the  AECA),  April  23, 1993 
United  States  v.  Bet-Air,  Inc.,  U.S.  District 
Court,  Central  District  of  California, 
Criminal  Docket  No.  CR-90-578-CR- 
MORENO(Ol) 

4  Terrence  Hall,  19400  West  St.  Andrews 
Drive,  Hialeah,  FL  33015, 18  U.S.C.  371 
(conspiracy  to  violate  22  U.S.C.  2778),  and 
22  U.S.C  2778  (violating  the  AECA),  April 
23, 1993  United  States  v.  Bet-Air,  Inc.,  U.S. 
District  Court,  Central  District  of 
California,  Criminal  Docket  No.  CR-90- 
578-CR-MORENO(01) 

5.  J.  Randall  Shute,  1475  Northwold  Drive, 
Dunwoody,  GA  30350,  (conspiracy  to 
violate  22  U.S.C  2778),  April  28, 1993, 
United  States  v.  /.  Randall  Shute,  et  al., 

U.S.  District  Court,  Northern  District  of 
Georgia,  Criminal  Docket  No.  Cl-92-4 34- 
01-GET 

6.  Louis  J.  Kocurek,  III,  121  Deerwood,  San 
Antonio,  TX  78209, 18  U.S.C  371 
(conspiracy  to  violate  22  U.S.C.  2778), 

April  28, 1993,  United  States  v.  J.  Randall 
Shute,  et  al.,  U.S.  District  Court,  Northern 
District  of  Georgia,  Criminal  Docket  No. 
C1-92-434-03-GET 

7.  Lance  B.  Ordway,  1153  Norfolk  Drive, 

N.W.,  Ackworth,  GA  30102, 18  U.S.C  371 
(conspiracy  to  violate  22  U.S.C  2778),  May 
11, 1993,  United  States  v.  /.  Randall  Shute, 
et  al.,  U.S.  District  Court,  Northern  District 
of  Georgia,  Criminal  Docket  No.  Cl-92- 
434-02-GET 

8.  Bin  Wu,  Western  Tidewater  Regional  Jail, 
2402  Godwin  Boulevard,  Suffolk,  VA 

23434, 18  U.S.C  371  (conspiring  to  violate 
22  U.S.C  2778),  and  22  U.S.C  2778 
(violating  the  AECA),  September  17, 1993, 
United  States  v.  Bin  Wu,  et  al.,  U.S.  District 
Court,  Eastern  District  of  Virginia,  Criminal 
Docket  No.  92-1 88-N 

9.  Jin  Ping  Li,  Western  Tidewater  Regional 
Jail,  2402  Godwin  Boulevard,  Suffolk,  VA 

23434, 18  U.S.C  371  (conspiring  to  violate 
22  U.S.C  2778),  and  22  U.S.C  2778 
(violating  the  AECA),  September  17, 1993, 
United  States  v.  Bin  Wu,  et  al..  U.S.  District 
Court,  Eastern  District  of  Virginia,  Criminal 
Docket  No.  92-1 88-N 

10.  Pinzhe  Zhang,  a/k/a  “Peter  Zhang”, 
Western  Tidewater  Regional  Jail,  2402 
Godwin  Boulevard,  Suffolk,  VA  23434, 18 

U. S.C  371  (conspiring  to  violate  22  U.S.C. 
2778),  and  22  U.S.C  2778  (violating  the 
AECA),  September  17, 1993,  United  States 

V.  Bin  Wu,  et  al..  U.S.  District  Court, 

Eastern  District  of  Virginia,  Criminal 
Docket  No.  92-1 88-N 

11.  Alexander  Nikolic,  2247  N.  Meade, 
Chicago,  IL  60639, 18  U.S.C.  371 
(conspiracy  to  violate  22  U.S.C.  2778),  and 
22  U.S.C  2778  (violating  the  AECA), 
November  22, 1993,  United  States  v.  Bajro 
Hukic,  et  al..  U.S.  District  Court,  Eastern 
District  of  Illinois,  Criminal  Docket  No.  91 
CR  834-4 

12.  Kem  and  Associates,  Incorporated, 
Highway  84,  East,  P.O.  Box  155,  McGregor, 
TX  76657-0155,  22  U.S.C.  2778  (violating 
the  AECA),  December  14, 1993,  United 
States  V.  Kem  and  Associates, 
Incorporated,  U.S.  District  Court,  Western 
District  of  Texas,  Criminal  Docket  No.  W- 
93-CR-075(2) 

13.  Bajro  Hukic,  a/k/a  “Bob  Hukic”  and  “Bab 
Hucici”,  2005  S.  Ashland,  Park  Ridge,  IL 


60068, 18  U.S.C.  371  (conspiracy  to  violate 
22  U.S.C  2778),  January  19, 1994,  United 
States  V.  Bajro  Hukic,  et  al..  U.S.  District 
Court,  Northern  District  of  Illinois, 
Criminal  Docket  No.  -91CR-834-1 
Dated;  August  16, 1994. 

William  B.  Robinson, 

Director,  Office  of  Defense  Trade  Controls. 
Bureau  of  Political-Military  A ffairs. 
Department  of  State. 

(FR  Doc.  94-21266  Filed  8-26-94;  8:45  am) 
BILLING  cooe  4710-25-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  August 
19, 1994 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  49731. 

Date  filed:  August  17, 1994. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  Comp  Reso/P  0987  dated 
August  12, 1994.  Expedited  Composite 
Reso  002m. 

Proposed  Effective  Date:  expedited 
January  1, 1995. 

Phyllis  T.  Kaylor, 

Chief,  Documentary  Services  Division. 

IFR  Doc.  94-21220  Filed  8-26-94,  8:45  am) 
BILLING  COOE  4910-42-P 


Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended 
August  19, 1994 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation’s 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedm^. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  49729. 

Date  filed:  August  17, 1994. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  14, 1994. 

Description:  Application  of  Fortunair 
Canada  bic.,  pursuant  to  Section  402  of 


the  Act  and  Subpart  Q  of  the 
Regulations,  applies  for  a  foreign  air 
carrier  permit  authorizing  charter  air 
transportation  of  passengers,  property 
and  mail  between  any  point  or  points  in 
the  United  States  and  any  point  or 
points  not  in  Canada  or  ^e  United 
States. 

Docket  Number:  49732. 

Date  filed:  August  17, 1994. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  14, 1994. 

Description:  Application  of  Air- India 
and  Air-India  Limited,  pursuant  to  49 
U.S.C.  41303,  and  Subpart  Q  of  the 
Regulations  request  transfer  of  Air- 
India’s  foreign  air  carrier  permit  to  Air- 
India  Limited. 

Docket  Number:  49689. 

Date  filed:  August  16, 1994. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  13, 1994. 

Description:  Amendment  No.  1  to  the 
Application  of  Soho  Express  Sky  Lines, 
Inc.,  pursuant  to  Section  401(d)(1)  of  the 
Act  and  Subpart  Q  of  the  Regulations, 
amends  its  original  application  to  reflect 
a  Chicago-New  York-Stansted  through 
plane  service  beginning  April  14, 1995. 

Docket  Number:  49443. 

Date  filed:  August  19, 1994. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  16, 1994. 

Description:  Amendment  No.  2  to  the 
Application  of  Airvias  S/A  Linhas 
Aereas,  pursuant  to  Section  402  of  the 
Act  and  Subpart  Q  of  the  Regulations, 
request  further  action  of  the  Department 
as  will  allow  Applicant  to  operate  in  its 
own  right,  following  a  transition  phase 
from  the  wet-lease  arrangements  with 
Arrow  Air. 

Phyllis  T.  Kaylor, 

Chief,  Documentary  Services  Division. 

[FR  Doc.  94-21219  Filed  8-26-^;  8:45  am) 
BILUNG  COOE  4910-22-P 


Coast  Guard 

[CGD  94-063  ] 

Annual  Certification  of  Prince  William 
Sound  Regional  Citizens’  Advisory 
Council 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice. 

SUMMARY:  Under  the  Oil  Terminal  and 
Oil  Tanker  Environmental  Oversight 
and  Monitoring  Act  of  1990  (the  Act), 
the  Coast  Guard  may  certify,  on  an 
annual  basis,  a  voluntary  advisory  group 
in  lieu  of  a  Regional  Citizens’  Advisory 
Council  for  Prince  William  Sound, 
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Alaska.  This  certification  allows  the 
advisory  group  to  monitor  the  activities 
of  oil  tankers  and  facilities  under  the 
Prince  William  Sound  Program 
established  by  the  Act.  The  piupose  of 
this  notice  is  to  inform  the  public  that 
the  Coast  Guard  has  recertified  the 
alternative  voluntary  advisory  group  for 
Prince  William  Sound,  Alaska. 

EFFECTIVE  DATE:  July  1, 1994  through 
June  30, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Janice  Jackson,  Project  Manager,  Marine 
Environmental  Protection  Division,  (G- 
MEP-3),  (202)  267-0500,  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  Washington,  DC  20593-0001. 
SUPPLEMENTARY  INFORMATION:  As  part  of 
the  Oil  Pollution  Act  of  1990,  Congress 
passed  the  Oil  Terminal  and  Oil  Tanker 
Environmental  Oversight  and 
Monitoring  Act  of  1990,  (the  Act),  33 
U.S.C.  2732,  to  foster  the  long-term 
partnership  among  industry, 
government,  and  local  communities  in 
overseeing  compliance  with 
environmental  concerns  in  the 
operation  of  crude  oil  terminals  and  oil 
tankers. 

Section  2732(o)  permits  an  alternative 
voluntary  advisory  group  to  represent 
the  communities  and  interests  in  the 
vicinity  of  the  oil  terminal  facilities  in 
Prince  William  Sound,  in  lieu  of  a 
council  of  the  type  sp)ecified  in  33 
U.S.C.  2732(d),  if  certain  conditions  are 
met.  The  Act  requires  that  the  group 
enter  into  a  contract  to  ensure  annual 
funding  rmd  receive  annual  certification 
by  the  President  that  it  fosters  the 
general  goals  and  purposes  of  the  Act 
and  is  broadly  representative  of  the 
community  and  interests  in  the  vicinity 
of  the  terminal  facilities.  Accordingly, 
in  1991,  the  President  granted 
certification  to  the  Prince  William 
Sound  Regional  Citizens’  Advisory 
Council  (PWSRCAC).  The  authority  to 
certify  alternative  advisory  groups  was 
subsequently  delegated  to  the 
Commandant  of  the  Coast  Guard,  and 
redelegated  to  the  Chief,  Office  of 
Marine  Safety,  Security  and 
Environmental  Protection. 

On  May  5, 1994,  the  Coast  Guard 
announced  in  the  Federal  Register,  the 
availability  of  the  application  for 
recertification  that  it  received  firam  the 
PWSRCAC.  and  requested  comments 
(59  FR  23251).  Fifteen  comments  were 
received. 

Discussion  of  Comments 

The  Coast  Guard  received  fifteen 
comments  in  response  to  the 
recertification  application  of  the 
PWSRCAC  The  BP  Oil  Shipping 
Company,  USA,  stated  in  its  comment 


letter  that  the  PWSRCAC  had  failed  to 
work  toward  building  cooperation 
between  industry  and  government,  one 
of  the  factors  the  Coast  Guard  considers 
when  determining  whether 
recertification  of  an  alternative  advisory 
committee  is  appropriate.^However,  BP 
noted  that  there  are  signs  of 
improvement  in  the  PWSRCAC’s 
relationship  with  industry.  Thirteen 
comments  from  various  organizations 
stated  that  they  were  in  support  of  BP’s 
letter.  The  Cordova  District  Fishermen 
United  commented  in  support  of 
recertification  of  the  PWSRCAC. 

The  PWSRCAC  submitted  a  comment 
letter  expressing  the  belief  that  the 
relationship  between  the  PWSRCAC  and 
industry,  and  BP  in  particular,  has  been 
positive,  especially  recently.  The 
PWSRCAC  stated  that  they  had  just 
recently  met  with  BP,  and  had  no 
indication  that  BP  was  dissatisfied  with 
the  relationship. 

The  Coast  Guard  agrees  that  building 
a  cooperative  relationship  among  the 
community,  industry,  and  government 
is  a  paramount  goal  of  any  voluntary 
alternative  advisory  group  established 
under  the  Act,  and  seriously  considers 
the  efforts  taken  to  build  that 
relationship  in  determining  whether 
recertification  is  appropriate.  After 
review  of  the  comments  and  other 
information,  the  Coast  Guard  has 
determined  that  while  PWSRCAC  is 
working  to  improve  relations  with 
industry,  further  improvement  is 
needed  to  build  better  communication 
and  a  stronger  partnership.  The 
PWSRCAC  included  in  its  letter  some  of 
the  steps  it  has  taken  to  promote  a 
partnership  with  industry.  These  efforts 
should  continue  and,  in  addition,  other 
avenues  should  be  explored  to  address 
the  concerns  raised  by  industry.  It  is  the 
Coast  Guard’s  position  that  the 
PWSRCAC’s  efforts  to  improve  its 
relationship  with  industry  can  succeed. 
Recertification  of  the  PWSRCAC  is, 
therefore,  appropriate.  However,  the 
Coast  Guard  will  be  monitoring  its 
progress  and  these  issues  wdll  be 
reexamined  in  future  recertification 
requests. 

Recertification 

By  letter  dated  August  4, 1994,  the 
Chief,  Office  of  Marine  Safety,  Security, 
and  Environmental  Protection  certified 
that  the  Prince  William  Regional 
Citizens’  Advisory  Coimcil  qualifies  as 
an  alternative  voluntary  advisory  group 
under  the  provisions  of  33  U.S.C, 
2732(o).  'This  recertification  terminates 
on  Jime  30, 1995.  The  PWSRCAC  was 
advised  that  the  comments  received 
from  industry  were  seriously  considered 
by  the  U.S.  Coast  Guard  and  that  the 


PWSRCAC  would  have  to  make 
significant  gains  in  alleviating  both  real 
and  perceived  commimication  barriers 
during  the  coming  year.  These  efforts 
will  be  examined  with  future 
recertification  requests  of  the 
PWSRCAC. 

Dated:  August  19, 1994. 

I.CCard, 

Chief,  Office  of  Marine  Safety,  Security  and 
Environmental  Protection. 

IFR  Doc.  94-21142  Filed  8-26-94;  8:45  am) 
BILUNG  CODE  4910-14-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

IT.D.94-69] 

Approval  of  Technical  &  Environmental 
Services,  Inc.,  as  a  Customs 
Commercial  Gauger  and  Accredited 
Laboratory 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasiuy. 

ACTION:  Notice  of  the  approval  of 
Technical  &  Environmental  Services, 
Inc.,  as  a  Customs  approved  commercial 
gauger,  and  as  an  accredited  laboratory 
to  perform  certain  petroleum  analyses. 

SUMMARY:  Technical  &  Environmental 
Services,  Inc.,  of  Houston,  Texas,  has 
been  given  Customs  gauger  approval 
and  laboratory  accreditations  under  Part 
151.13  of  the  Customs  Regulations  (19 
CFR  151.13).  Specifically,  the  Houston, 
Texas,  site  is  approved  to  gauge 
imported  petroleum,  petroleum 
products,  organic  chemicals,  vegetable 
and  animal  oil,  and  is  accredited  to 
perform  the  following  tests;  API  Gravity 
and  sediment  by  extraction. 

SUPPLEMENTARY  INFORMATION: 
Background 

Part  151  of  the  Customs  Regulations 
provides  for  the  acceptance  at  Customs 
Districts  of  laboratory  analyses  and 
gauging  reports  for  certain  products 
from  Customs  accredited  commercial 
laboratories  and  approved  gaugers. 
Technical  &  Environmental  Services, 
Inc.,  of  Houston,  Texas,  has  applied  to 
Customs  for  commercial  gauger 
approval  and  for  certain  laboratory 
accreditations.  Customs  has  determined 
that  Technical  &  Environmental 
Services,  Inc.,  meets  all  the 
requirements  for  approval  as  a 
commercial  gauger  and  accredited 
laboratory. 

Therefore,  in  accordance  with  part 
151.13(f)  of  the  Customs  Regulations, 
Technical  &  Environmental  Services. 
Inc.’s  Houston,  Texas,  site  is  approved 
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to  gauge  the  products  named  above  in 
all  Customs  districts;  and  is  accredited 
to  perform  the  laboratory  analyses  listed 
above. 

Location 

Technical  &  Environmental  Services, 
Inc.’s  site  is  located  at  505  North  Belt 
East,  Suite  340,  Houston,  Texas,  77060. 
EFFECTIVE  DATE:  August  1, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ira 
S.  Reese,  Chief,  Technical  Branch, 

Office  of  Laboratories  and  Scientific 
Services,  U.S.  Customs  Service,  1301 
Constitution  Ave.,  NW,  Washington, 

D.C.  20229  at  (202)  927-1060. 

Dated;  August  12, 1994. 

George  D.  Heavey, 

Director,  Office  of  Laboratories  ar\d  Scientific 
Services. 

(FR  Doa  94-21267  Filed  8-26-94;  8:45  am) 
BtLUNQ  CODE  4820-02-P 

Departmental  Offices 

t 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Departmental  Offices,  Treasury. 
ACTION:  Notice  of  alterations  to  a  Privacy 
Act  System  of  Records. 

SUMMARY:  The  Treasury  Department 
gives  notice  of  alterations  to  the  system 
of  records  entitled  General 
Correspondence  Files — ^Treasury /DO 
.007,  which  is  subject  to  the  Privacy  Act 
of  1974.  The  system  notice  was  last  ' 


published  in  its  entirety  on  April  17, 
1992,  at  57  FR  13908. 

DATES:  Comments  must  be  received  no 
later  than  September  28, 1994.  The 
alteration  to  the  system  of  records  will 
be  effective  October  11, 1994,  imless 
comments  are  received  which  result  in 
a  contrary  determination. 

ADDRESSES:  Comments  should  be  sent  to 
Disclosure  Services,  Room  1054  MT, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220.  Comments  will 
be  made  available  for  inspection  and 
copying  upon  request  at  the  Department 
of  the  Treasury  library,  room  5010, 1500 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20220. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dale  Underwood,  Privacy  Act  Officer, 
(202) 622-0930. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  alterations  is  to  bring  the 
existing  system  of  records  notice  into 
compliance  with  the  requirements  of  the 
Privacy  Act.  The  alternations  identify  an 
additional  component  within 
Departmental  Offices  maintaining 
records  subject  to  the  Act,  identify  that 
component’s  system  manager,  and 
specifically  identify  members  of 
Congress  as  a  record  source  category 
rather  thsm  being  included  within  the 
category  of  “individuals,”  as  is 
currently  done. 

The  alterations  are  not  “significant” 
and  do  not  require  a  report  to  OMB  or 
Congress  pursuant  to  5  U.S.C.  552a(r)  of 
the  Privacy  Act. 


The  specific  changes  to  the  record 
system  being  altered  are  set  forth  below: 

Treasury/DO  .007 

SYSTEM  name: 

General  Correspondence  Files — 
Treasury/DO. 

SYSTEM  location: 

Description  of  change:  Following 
“Office  of  Operations,  Public  Liaison” 
add  “Office  of  Legislative 
Affairs.”  *  *  * 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Description  of  Change:  Following 
“Director,  Office  of  Operations,  Office  of 
Public  Liaison,  U.S.  Treasury 
Department,  Room  4404-MT, 
Washington,  DC  20220,”  add  "Director, 
Office  of  Legislative  Affairs,  U.S. 
Treasury  Department,  Room  3132-MT, 
Washington,  DC  20220.”  *  *  * 

RECORD  SOURCE  CATEGORIES: 

Description  of  change:  Delete  the  text 
and  insert  “Members  of  Congress  or 
other  individuals  who  have 
corresponded  with  the  Departmental 
Offices,  other  governmental  agencies 
(Federal,  state  and  local),  foreign 
individuals  and  official  sources.” 
***** 

Dated:  August  18, 1994. 

Alex  Rodriguez, 

Deputy  Assistant  Secretary  (Administration). 
(FR  Doc.  94-21180  Filed  8-26-94;  8:45  am) 
BILUNG  CODE  4810-25-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  “Government  In  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b(e){3). 


DEPARTMENT  OF  JUSTICE 

UNITED  STATES  PAROLE  COMMISSION 

Record  of  Vote  of  Meeting  Closure 

(Public  Law  94-409)  (5  U.S.C.  Sec. 

552b) 

I,  Edward  F.  Reilly,  Jr.,  Chairman  of 
the  United  States  Parole  Commission, 
presided  at  a  meeting  of  said 
Commission  which  started  at 
approximately  nine  o’clock  a.m.  on 
Thursday,  August  18, 1994  at  the 
Commission’s  Central  Office,  5550 
Friendship  Bouleveu'd,  Chevy  Chase, 
Maryland  20815.  The  purpose  of  the 
meeting  was  to  decide  nine  appeals 
from  National  Commissioners’  decisions 
pursuant  to  28  C.F.R.  Section  2.27.  Five 
Commissioners  were  present, 
constituting  a  quorum  when  the  vote  to 
close  the  meeting  was  submitted. 

Public  announcement  further 
describing  the  subject  matter  of  the 
meeting  and  certifications  of  General 
Coimsel  that  this  meeting  may  be  closed 
by  vote  of  the  Commissioners  present 
were  submitted  to  the  Commissioners 
prior  to  the  conduct  of  any  other 
business.  Upon  motion  duly  made, 
seconded,  and  carried,  the  following 
Commissioners  voted  that  the  meeting 
be  closed:  Edward  F.  Reilly,  Jr.,  Carol 
Pavilack  Getty,  Jasp>er  Clay,  Jr.,  Vincent 
Fechtel,  Jr.,  and  John  R.  Simpson. 

IN  WITNESS  WHEREOF,  I  make  this 
official  record  of  the  vote  taken  to  close 
this  meeting  and  authorize  this  record  to 
be  made  available  to  the  public. 

Dated  August  18, 1994. 

Edward  F.  Reilly,  Jr., 

Chairman,  U.S.  Parole  Commission. 

IFR  Doc.  94-21394  Filed  8-25-94;  3:56  pm) 
BILUNG  CODE  4410-«1-M 


DEPARTMENT  OF  JUSTICE 

UNITED  STATES  PAROLE  COMMISSION 

Public  Announcement 
Pursuant  To  Tbe  Government  In  the 
Sunshine  Act 

(Public  Law  94—409)  [5  U.S.C.  Section 
552b] 


DATE  AND  TIME:  Wednesday,  August  31, 
1994,  2:00  p.m.  (Eastern  Standard 
Time). 

PLACE:  5550  Friendship  Boulevard, 
Chevy  Chase,  Maryland,  20815. 

STATUS:  Open — ^Meeting. 

MATTER  CONSIDERED:  'The  following 
matter  will  be  considered: 

(1)  The  selection  of  an  effective  date  for  the 
elimination  of  the  Commission’s  South 
Central  Region,  and  the  reassignment  of  the 
states  formerly  in  the  South  Central  Region 
to  other  regions. 

AGENCY  CONTACT:  TOM  KOWALSKI, 
Case  Operations,  United  States  Parole 
Commission,  (301)  492-5962. 

Dated:  August  22, 1994. 

Michael  A.  Stover, 

General  Counsel,  U.S.  Parole  Commission. 
[FR  Doc.  94-21395  Filed  8-25-94;  3:56  pm) 
BILUNG  CODE  4410-01-M 


NUCLEAR  REGULATORY  COMMISSION 
DATE:  Weeks  of  August  29,  September  5, 
12,  and  19, 1994. 

PLACE:  Commissioners’  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  August  29 
Tuesday,  August  30 
2:30  p.m. 

Briefing  on  PRA  Policy  Statement  and 
Action  Plan  (Public  Meeting) 

(Contact:  Thomas  Hiltz,  301-504-1105) 

Wednesday,  August  31 
10:00  a.m. 

Briefing  by  U.S.  Enrichment  Corporation 
(Public  Meeting) 

11:30  a.m:* 

Affirmation/Discussion  and  Vote  (Public 
Meeting) 

•(PLEASE  NOTE:  This  item  will  be 
affirmed  immediately  following  the 
conclusion  of  the  preceding  meeting.) 

a.  Final  Rule  Amending  Part  110 
Concerning  Exports  of  Alpha-Emitting 
Radionuclides,  Tritium,  and  Transuranic 
Isotopes  (Tentative) 

(Contact:  Elaine  Hemby,  301-504-2341) 
Week  of  September  5 — ^Tentative 
Wednesday,  September  7 
2:00  p.m. 

Briefing  on  Information  Technology 
Strategic  Plan  (Public  Meeting) 

(Contact:  Richard  Hartfield,  301-415-5818) 


Thursday,  September  8 
1:30  p.m. 

Periodic  Meeting  with  Advisory  Committee 
on  Reactor  Safeguards  (ACRS)  (Public 
Meeting) 

(Contact:  John  Larkins,  301-415-7360) 

3:00  p.m. 

Briefing  on  NRC  High  Level  Radioactive 
Waste  Performance  Assessment  Program 
(Public  Meeting) 

(Contact:  Norman  Eisenberg,  301-415- 
7285) 

4:30  p.m.* 

Affirmation/Discussion  and  Vote  (Public 
Meeting) 

•(PLEASE  NOTE:  This  item  wiU  be 
affirmed  immediately  following  the 
conclusion  of  the  preceding  meeting.) 
a.  Final  Rulemaking — New  10  CFR  Part  76, 
“Certification  of  Gaseous  Diffusion 
Plants”  (Tentative) 

(Contact:  Chuck  Nilsen,  301-415-6209) 
Friday,  September  9 
9:00  a.m. 

Briefing  on  HLW  Issues  by  NWTRB,  Slate 
of  Nevada,  Local  Governments  and 
Native  Americans  (Public  Meeting) 
(Contact:  Chip  Cameron,  301-504-1642) 
1:30  p.m. 

Protocol  for  Study  of  Throid  Disease  in 
Belarus  as  a  Result  of  the  Chernobyl 
Accident  (Public  Meeting) 

(Contact:  Shlomo  Yaniv,  301-415-6239) 

Week  of  September  12 — ^Tentative 
There  are  no  meetings  scheduled  for  the 
Week  of  September  12. 

Week  of  September  19 — Tentative 
There  are  no  meetings  scheduled  for  the 
Week  of  September  19. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Simshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording>— (301)  504-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill  (301)  504-1661. 

Dated:  August  24, 1994 

WiUiam  M.  Hill,  Jr. 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

(FR  Doc.  94-21324  Filed  8-25-94;  10:15  am 
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"federal  communications 


_ 

February  28, 1994,  make  the  following 
corrections: 

1.  On  page  9415,  in  the  third  column, 
number  3  amendatory  lemguage  for 
§  2.106,  the  Table  of  Frequency 
Allocations  is  corrected  by  changing 
“24.75”  to  “25.25”  and  removing  the 
second  entry  afler“24.45-24.65 
beginning  with  INTER-SATELLITE”. 

The  Table  is  corrected  to  read  as  set 
forth  below. 


47CFRPart2 


§  2.106  Table  of  Frequency  Allocations. 


[ET  Docket  No.  92-28;  FCC  98-547] 

Mobile-Satelitte  Service  at  1610-1626.5 
and  2483.5-2500  MHz 

Correction 


In  rule  document  94-4409  begiiming 
on  page  9413  in  the  issue  of  Monday, 


International  table 

Unliad  Slates  table 

FCC  use  designators 

Raglon  1  aMocaitlon  MHz 

Region  2  allocation  MHz 

Region  3  aflocatton  MHz  - 

Qovammant 

Allocation  MHz 

Non-Qovemmant 

Allocation  MHz 

Rulepad(s) 

Spaciai-Usa  frequencies 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

teio-ieiae 
AERONAUTICAL  RADO- 
NAVIQATION. 
MOBILE-SATELLITE 
(Ear1t>-«>«9ac«L 


1610-16106  1610-1610.6 

AERONAUTICAL  AERONAUTICAL 

RAOIONAVIQATION.  RAOIONAVIGATION. 
RAOIOOETERMIN-  MOBILE-SATELLITE 
ATION  SATELLITE  (EartMo-space). 
(Eant)-to-(paoe).  Radiodetennination-Sat- 
MOeiLE  SATELLITE  eiiita  (Earth-lo-spaca). 
(EadMo-spaca). 


1610-16106 
AERONAUTICAL 
RAOIONAVIQATION. 
RAOIOOETERMIN- 
AT10N  SATELLITE 
(Earth-to-apaca). 
MOBILE-SATELUTE 
(EariMo-tpaca) 


1610-1610.6 

AERONAUTICAL  AVIATION  (87).  SAT- 

RAOIONAVIOATION.  ELUTE  COMMUNICA- 

RAOIOOETERMIN-  TION  (2S). 

ATION  SATELLITE 
(Earth-to-spcK«). 

MOBILE-SATELUTE 

(EartMo-apaca). 


722  727  730  731  731E 
732  733  733A  733B 
7336  733F 


722  731E  732  733  733A  722  727  730  731E  732  722  731E  732  733  733A  722  731E  732  733  733A 
733C7330  733E  733  733A  733B  733E  733E  US206  US260  733E  US20e  US260 

US310  US319 


1610.6-1613.8 
AERONAUTICAL  RADIO. 

NAVIGATION. 

MOBILE-SATELUTE 

(Eadh-to-apaca). 

RADO-ASTRONOMV. 


1610.6-1613.8 
AERONAUTICAL 
RAOIONAVIQATION. 
RAOIOOETERMm- 
ATION  SATELLITE 
(EadMo-apaca). 
MOBILE-SATELUTE 
(Eadh-tpapaca). 
RADIO-ASTRONOMY. 


1610e-1613.8 
AERONALJTICAL 
RAOIONAVIQATION. 
MOBtLE-SATELUTE 
(EadMo-apaca). 
RADIO-ASTRONOMY. 
RAOKX>ETERMIN- 
ATION  SATELLITE 
(EadMo-apaca). 


1610.6-1613.8 
AERONAUTICAL 
RAOIONAVIQATION. 
RAOIOOETERMIN- 
ATION  SATELLITE 
(EadMo-apaca). 
MOBILE-SATELLITE 
(EadMo-apaca). 
RAOIOASTRONOMY. 


1610.6-1613.8 
AERONAUTICAL 
RAOIONAVIQATION. 
RAOODETERMIN- 
ATION  SATELLITE 
(Earth-to-apaca). 
RADIO-ASTRONOMY 
MOBILE-SATELLITE 
(EadMo-apaca) 


AVIATION  (87).  SAT¬ 
ELLITE  COMMUNICA¬ 
TION  (25). 


722  727  730  731  731E 
732  733  733A  7338 
733E  733F734 


722  731E  732  733  733A 
733C  7330  733E  734 


722  727  730  731 E  732 

733  733A  733B  733E 

734 


722  731E  732  733  733A 
733E  734  US208 

US260US319 


722  731E  732  733  733A 
733E  734  US208 

US260US319 


16136-1626.5 
AERONAUTICAL  RADIO- 
NAVIGATION. 
MOBtLE-SATELUTE 
(Eadh-to-apaca). 
MoMa-SataNia  (apaca-tp 
Eadh). 


722  727  730  731  731E 
731F  732  733  733A 
7338  7338  733F 


1613.6-1626.5 
AERONAUTICAL 
RAOIONAVIGATION. 
RAOKXIETERMIN- 
ATION  SATELLITE 
(Eadh-to-apaca). 
MOBILE-SATELLITE 
(Eadh-to-apaca). 


722  731E  731F  732  733 
733A  733C  7330 

733E 


16136-1626.5 
AERONAUTICAL 
RAOIONAVIQATION. 
MOBILE-SATELUTE 
(Eadh-to-apaca). 
RadKXIatamunation  Sai- 
aitiia  (Eadh-to-spaca). 


722  727  730  731E  731F 
732  733  733A  7338 
733E 


16136-16266 

AERONAUTICAL 

RAOIONAVIQATION. 

RAOIOOETERMIN- 
ATION  SATELLITE 
(EadMo-spaca). 

MOBILE-SATELLITE 

(EadMo-spaca). 

MobUa-Salellita  (apacp 
lo-Earth). 

722  731E  731F  732  733 
733E  US20e  US260 
US319 


1613.8-1626.5 

AERONAUTICAL 

RAOIONAVIQATION. 

RACHODETERMIN- 
ATION  SATELLITE 
(Eadh-to-spaca). 

MOBILE-SATELLITE 

(EadMpspaca). 

MobHa-Sateltito  (spacp 
to-Eadh). 

722  731E  731F  732  733 
733E  US2G8  US260 
US319 


AVIATION  (87).  SAT¬ 
ELLITE  COMMUNICA¬ 
TION  (25). 


MobAa-Saiellita  (spacp  Mctxla-Sataiiiia  (spaca- 
ipEadh).  lo-Eadh) 
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International  table 

United  States  table 

FCC  use  designators 

Region  1  allocalion  MHz 

Region  2  allocation  MHz 

Region  3  allocation  MHz  - 

Government 

Allocation  MHz 

Non-Government 

Allocation  MHz 

Rule  part(s) 

Special-Use  frequencies 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

2483.5-2500 

2483.5-2500 

2483.5-2500 

2483.5-2500 

2483.5-2500 

RXED.  MOBILE.  MO¬ 

FIXED.  MOBILE. 

FIXED.  MOBILE. 

RADIODETERMIN¬ 

RADIODETERMIN 

SATELLITE  COMMU¬ 

BILE-SATELLITE 

RADIODETERMIN¬ 

RADIOLOCATION. 

ATION  SATELLITE 

ATION  SATELLITE 

NICATION  (25). 

(space-to-Earth). 

ATION  SATEUITE 

MOBILE-SATELLITE 

(space-to-Earth)  753A. 

(space-to-Earth)  753A. 

Radiolocation. 

(space-to-Earth)  753A. 

(space-to-Earth). 

MOBILE-SATELLITE 

MOBILE-SATELLITE 

RADIOLOCATION. 

MOBILE-SATEaiTE 

Radiodetermination-Sat¬ 

(space-to-Earth). 

(space-to-Earth). 

(space-to-Earth). 

ellite  (space-to-Earth). 
753A. 

733F  752  753  753A  753B 

752  7530  753F 

752  75X  753F 

752  753F  US41  US319 

752  753F  US41  US319 

753C  753F 

NGt47 

22.5-22.55 

22.5-22.55 

22.5-22.55 

FIXED 

FIXED 

FIXED 

DOMESTIC  PUBLIC 

FIXED  (21). 

MOBILE 

MOBILE 

M(3BILE 

PRIVATE  OPER¬ 

ATIONAL  FIXED 

MICROWAVE  (94). 

22.55-23 

US211  22.55-23 

US211  22.55-23 

FIXED 

FIXED 

FIXED 

DOMESTIC  PUBLIC 

FIXED  (21). 

INTER-SATELLITE 

INTER-SATEUITE 

INTER-SATELUTE 

PRIVATE  OPER¬ 

ATIONAL  FIXED 

MICROWAVE  (94). 

MOBILE 

MOBILE 

MOBILE 

SATELLITE  COMMU¬ 

NICATIONS  (26). 

879 

879  US278 

879US278 

24.25-24.46  FIXED. 

RAOtONAVIGATION 

RAOIONAVIGATION 

24.25-24.45  RADIO- 

AVIATION  (87). 

NAVIGATION 

FIXED. 

MOBILE. 

24.45-24.65 

24.45-24.65 

24.45-24.65 

2445-24.65 

SATELLITE'  COMMU¬ 

FIXED 

RAOIONAVIGATION 

RAOIONAVIGATION 

INTER-SATELUTE 

NICATION  (25). 

-  INTER-SATEUITE 

INTER-SATELLITE 

FIXED 

INTER-SATELLITE 

MOBILE 

882E 

882E 

882E 

24.65-24.75 

24.65-24.75 

24.65-24.75 

24.65-24.75 

SATELLITE  COMMU¬ 

FIXED. 

INTER-SATELUTE. 

FIXED. 

INTER-SATELUTE. 

NICATION  (25). 

INTER-SATELLITE 

RADIO-LOCATION-SAT¬ 

INTER-SATELLITE.  MO¬ 

RADIOLOCATION-SAT- 

ELLITE  (Earth-lo- 

BILE 

ELUTE  (Earth-to- 

space) 

882E  882F 

space) 

24.75-25.25  FIXED 

24.75-25.25 

24.75-25.25 

24.75-25.25 

AVIATION  (87). 

FIXED-SATELLITE 

Fixed 

RAOIONAVIGATION 

(Earth-io-space)  882G 

FIXED-SATELLITE 

(Earth-to-space)  882G 
882F 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFRPartTO 

[FRL-5053-2] 

Operating  Permits  Program  Rule 
Revisions 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  today  proposing  a 
number  of  revisions  to  the  operating 
permits  rule  mandated  by  title  V  of  the 
Clean  Air  Act  (Act)  as  amended  in  1990. 
That  rule,  codified  in  part  70  of  chapter 
I  of  title  40  of  the  Code  of  Federal 
Regulations,  vtras  originally  promulgated 
on  July  21, 1992  (57  FR  32250).  Part  70 
requires  each  State  to  establish  and 
administer  a  program  for  issuing  to  each 
covered  source  in  the  State  an  operating 
permit.  Part  70  also  sets  forth  the 
minimum  elements  of  any  State  or  local 
agency  operating  permits  program. 
Today’s  notice  proposes  revisions  to 
several  of  part  70’s  provisions 
establishing  these  elements.  Most  of  the 
proposed  revisions  relate  to  those 
provisions  that  define  when  and  how  a 
permit  must  be  revised  to  reflect 
changes  at  a  permitted  source.  In 
addition,  today’s  notice  proposes 
numerous  minor  changes  to  part  70  to 
clarify  its  scope  or  effect  or  address 
issues  that  have  surfaced  in  the  course 
of  its  implementation.  It  also  provides 
clarification  of  some  regulatory 
provisions  that  do  not  require  revision. 
DATES:  Comments  on  the  proposed 
regulatory  changes  must  be  received  by 
November  28, 1994.  The  EPA  is  unlikely 
to  be  able  to  extend  the  public  comment 
period.  The  EPA  will  hold  a  public 
hearing  at  9:00  a.m.  (EDT)  on  October 
19, 1994.  Requests  to  present  oral 
testimony  must  be  received  on  or  before 
October  5, 1994. 

ADDRESSES:  Comments  must  be  mailed 
(in  duplicate  if  possible)  to:  EPA  Air 
Docket  (LE-131),  Attn:  Docket  No.  A- 
93-50,  room  M-1500,  Waterside  Mall, 
401  M  Street  SW,  Washington,  DC 
20460.  The  public  hearing  will  be  held 
in  the  Waterside  Mall  auditorium  at  the 
EPA’s  Headquarters  Office  in 
Washington,  DC. 

Docket:  Supporting  information  used 
in  developing  the  proposed  regulatory 
revisions  is  contained  in  Docket  No.  A- 
93-50,  at  the  preceeding  address.  This 
docket  is  available  for  public  inspection 
and  copying  between  8:30  a.m.  and  3:30 
p.m.  Monday  through  Friday.  A 
reasonable  fee  may  be  charged  for 
copying. 


FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Trutna  (telephone  919/541- 
5345),  mail  drop  15,  United  States 
Environmental  Protection  Agency, 
Office  of  Air  Quality  Planning  and 
Standards,  Air  Quality  Management 
Division,  Research  Triangle  Park,  North 
Carolina  27711. 

SUPPLEMENTARY  INFORMATION: 

Public  Comments 

If  possible,  comments  should  be  sent 
in  both  paper  and  computerized  form. 
Two  paper  copies  of  each  set  of 
comments  are  requested.  Comments 
generated  on  computer  should  also  be 
sent  on  an  IBM-compatible,  3^A  inch 
diskette  and  clearly  labeled.  Comments 
should  refer  to  specific  page  numbers 
and  regulatory  section  numbers 
whenever  possible. 

Table  of  Contents 

The  contents  of  today’s  preamble  are 
in  the  following  format: 

I.  Introduction 
n.  Background 

A.  Basic  Statutory  Requirements 

B.  Rule  Promulgation  and  Litigation 

C.  Settlement  Negotiations  and  Resulting 

Proposals  for  Rule  Changes  and 
Clarifications 

D.  Program  Implementation  and  Resulting 

Proposed  Revisions 

III.  Proposed  Revisions  of  the  Flexibility 
Provisions 

A.  Overview 

B.  Off-Permit  Provisions 

C  Operational  Flexibility  Provisions 

D.  Other  Elements  of  the  Rule  Providing 

Operational  Flexibility 

E.  Permit  Revisions 

F.  General  Permits 

IV.  Other  Changes  and  Clarifications 

A.  Section  70.2 — Definitions 

B.  Section  70.3 — Applicability 

C.  Section  70.4 — State  Program  Submittals 

and  Transition 

D.  Section  70.5 — ^Permit  Applications 

E.  Section  70.6 — Permit  Content 

F.  Section  70.7 — Permit  Issuance,  Renewal, 

Reopenings,  and  Revisions 

G.  Section  70.8 — Permit  Review  by  EPA  and 

Affected  States 

H.  Section  70.9 — Fee  Determination  and 

Certification 

I.  Section  70.10— Federal  Oversight  and 

Sanctions 

J.  Section  70.11 — Requirements  for 

Enforcement  Authority 

V.  Decision-Making  Flow  Charts 

A.  Flow  Chart  for  Changes  Subject  to  MajOT 

NSR 

B.  Flow  Chart  for  Changes  Subject  to  Minor 

NSR 

C.  Flow  Chart  for  Section  112(g) 

Modifications 

VI  Administrative  Requirements 

A.  Public  Hearing 

B.  Docket 


C.  Office  of  Management  and  Budget  (0MB) 

Review 

D.  Regulatory  Flexibility  Act  Compliance 

E.  Paperwork  Reduction  Act 

I.  Introduction 

The  provisions  of  title  V  of  the  Act 
and  the  implementing  part  70 
regulations  are  far-reaching  in  both 
scope  and  efiect.  By  the  terms  of  title  V 
and  part  70,  every  State  must  establish 
an  operating  permits  program  under 
which  every  major  source  of  air 
pollution  must  obtain  and  abide  by  a 
permit  that  includes  all  of  the 
requirements  applicable  to  it  imder  the 
Act.  The  operating  permits  program’s 
potential  consequences  for  air  pollution 
control  and  for  sources’  ability  to  meet 
changing  market  demands  have  made 
the  process  of  developing  apd 
implementing  a  program  complex  and 
controversial.  Indeed,  nearly  20  entities, 
including  State  and  local  governments, 
environmental  groups,  and  industry 
associations,  petitioned  for  judicial 
review  of  the  part  70  regulations. 

Today’s  proposed  revisions  are  the 
result  of  EPA’s  continuing  efforts  to 
ensure  that  part  70  is  effective  and 
workable.  Many  of  the  revisions  stem 
firom  the  Agency’s  discussions  with  the 
State  and  local  agency,  environmental, 
and  industry  group  petitioners.  Other 
revisions  grow  out  of  EPA  and  State  and 
local  agency  experience  in 
implementing  part  70. 

As  required  by  the  Act,  many  State 
and  local  agencies  have  already 
developed  operating  permits  programs 
in  accordance  with  the  current  part  70 
and  submitted  the  programs  to  EPA  for 
approval.  Others  are  well  along  in  their 
efforts  to  develop  and  submit  programs. 
The  EPA  has  considered  these 
circumstances  in  deciding  whether  and 
how  to  revise  part  70.  The  Agency 
believes  the  revisions  proposed  today 
are  necessary  for  the  legal  and  policy 
reasons  expleiined  below.  At  the  same 
time,  EPA  wants  to  minimize  any 
disruption  caused  by  these  revisions. 
The  Agency  is  thus  proposing  that  State 
and  local  program  approvals  be 
governed  by  the  version  of  part  70  in 
effect  at  the  time  of  a  program’s 
submittal,  except  that  programs 
submitted  within  6  months  after  the 
publication  date  of  the  part  70  revisions 
will  be  judged  by  whichever  version  of 
part  70  the  permitting  authority 
chooses. 

In  light  of  ongoing  discussions  with 
petitioners  in  the  part  70  litigation,  EPA 
expects  to  propose  several  additional 
revisions  to  part  70  in  the  near  future. 
The  EPA  is  proposing  revisions  today  in 
part  because  of  agreements  reached  with 
petitioners  and  in  part  because  several 
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of  the  revisions  are  important  to  better 
program  implementation.  In  addition, 
most  State  and  local  agencies  are  likely 
to  need  program  revisions  to  correct  the 
deficiencies  identified  by  EPA  in 
granting  their  programs  interim 
approval.  The  Agency  wishes  to  avoid 
requiring  permitting  authorities  to 
engage  unnecessarily  in  multiple  rounds 
of  program  revision.  As  a  result,  EPA  is 
proposing  that  permitting  authorities  be 
required  to  revise  their  programs  in  a 
time  fi’ame  that  would  allow  permitting 
authorities  options  to  combine 
rulemakings  where  possible. 

U.  Background 

A.  Basic  Statutory  Requirewents 

Title  V,  added  by  the  1990 
amendments  to  the  Act,  requires  the 
establishment  of  an  operating  permits 
program  in  every  State  for  stationary 
sources  of  air  pollution.  The  purpose  of 
the  program  is  to  improve  the 
enforceability,  and  thus  the 
effectiveness,  of  the  Act’s  requirements 
by  issuing  to  every  covered  source  a 
permit  that  lists  all  of  the  requirements 
applicable  to  the  source  under  the  Act 
and  that  includes  monitoring  provisions 
sufficient  to  determine  compliance  with 
those  requirements. 

Title  V  directs  EPA  to  issue 
regulations  setting  forth  the  minimum 
elements  of  an  operating  permits 
program  (section  502(a)).  It  further 
directs  every  State  to  submit  by 
November  1993  an  operating  permits 
program  meeting  those  minimum 
elements  to  EPA  for  approval  (section 
502(d)(1)).  The  EPA  has  1  year  to 
approve  or  disapprove  State  or  local 
agency  program  submissions  (section 
502(d)(1)).  Once  EPA  has  approved  a 
State  or  local  agency’s  program,  the 
covered  sources  within  that  agency’s 
jurisdiction  have  1  year  to  submit 
permit  applications  to  the  permitting 
authority  (section  503(c))  unless  the 
permitting  authority  estabUshes  an 
earlier  date.  Within  the  first  3  years  of 
the  program,  the  permitting  authority 
must  act  on  all  applications  submitted 
in  the  first  year  of  the  program  (section 
503(c)).  Before  the  permitting  authority 
may  issue  a  permit,  the  public  must 
have  cm  opportimity  to  comment  on  the 
draft  permit  (section  502(b)(6)),  and  EPA 
must  have  an  opportunity  to  object  to 
the  proposed  permit  if  it  does  not 
comply  with  the  Act’s  requirements 
(section  505(b)).'  Once  the  permitting 


■  If  EPA  objects  to  issuance  of  a  permit,  the 
permitting  authority  may  not  issue  the  permit 
unless  it  is  revised  to  meet  the  objection.  If  the 
permit  has  already  been  issued  by  the  time  the 
permitting  authority  receives  an  objection  by  EPA, 
the  permit  must  be  revised  and  reissued  to  meet  the 
ob<ection. 


authority  issues  a  source  its  part  70 
permit,  the  source  may  not  violate  any 
requirement  of  its  permit  or  operate 
except  in  compliance  with  it  (section 
502(a)). 

B.  Rule  Promulgation  and  Litigation 

On  July  21, 1992,  the  part  70 
operating  permits  regulations  were 
published  in  the  Federal  Register. 

Nearly  20  entities  filed  12  petitions  for 
review  of  the  part  70  regulations  with 
the  U.S.  Court  of  Appeals  for  the  District 
of  Columbia  Circuit.  Petitioners 
included  8  State  and  local  permitting 
authorities  (Maine,  Vermont, 
Connecticut,  New  York,  New  Jersey, 
Pennsylvania,  and  two  California  air 
quality  control  districts.  South  Coast 
and  Mojave  Desert):  three  national 
environmental  groups  (Natural 
Resources  Defense  Coimcil,  Sierra  Club 
Legal  Defense  Fund,  and  Environmental 
Defense  Fund);  and  industry  umbrella 
groups,  trade  associations,  and 
individual  corporations  (Clean  Air 
Implementation  Project,  Chemical 
Manufacturers  Association,  American 
Petroleum  Institute,  American  Forest 
and  Paper  Association,  American 
Mining  Congress,  Alabama  Power  and 
other  utilities,  and  Eli  Lilly  and 
Company).  Many  of  the  petitioners 
intervened  in  one  another’s  lawsuits 
and  several  other  entities  intervened  as 
well  (e.g..  Motor  Vehicle  Manufacturers 
Association,  Synthetic  Organic 
Chemical  Manufacturers  Association, 
and  Pharmaceutical  Manufacturers 
Association).  The  petitions  were 
consolidated  into  one  suit.  Clean  Air 
Implementation  Project  v.  EPA,  No.  92- 
1303. 

Taken  together,  the  petitions  raised 
over  60  issues  for  judicial  review. 
Approximately  one-third  of  the  issues 
related  to  the  provisions  of  part  70  that 
had  been  most  contentious  during  the 
rulemaking,  i.e.,  those  that  determine 
when  and  how  a  source  must  revise  its 
permit  to  account  for  changes  at  the 
source  that  could  affect  emissions. 

Other  major  issues  concerned  part  70’s 
provisions  regarding  the  deferral  of  the 
permitting  requirement  for  minor 
sources;  an  emergency  defense  for 
violation  of  permit  terms;  general 
permits;  compliance  plans  and 
schedules;  the  designation  of  State-only 
requirements  included  in  part  70 
permits  as  not  federally  enforceable;  and 
the  inclusion  in  part  70  permits  of 
monitoring  terms  sufficient  to  ensure 
that  applicable  requirements  included 
in  the  permit  are  practicably 
enforceable. 


C.  Settlement  Negotiations  and 
Resulting  Proposals  for  Rule  Changes 
and  Clarifications 

After  the  petitions  were  filed,  EPA 
and  the  litigants  explored  the  prospect 
of  settling  some  or  all  of  the  issues 
raised,  and  over  the  past  year  have 
engaged  in  active  and  ongoing 
settlement  negotiations.  The  Agency 
and  the  fitigants  early  on  identified 
approximately  10  issues  that  were  the 
result  of  misimderstandings  of  the 
relevant  regulatory  provisions.  In  an 
effort  to  resolve  those  issues,  EPA  has 
decided  to  provide  appropriate 
clarifications.  Today’s  notice  provides 
those  clarifications,  either  in  the 
preamble  alone  or  together  with  minor 
revisions  to  the  regulatory  language. 

The  EPA  and  the  relevant  litigants 
also  addressed  the  issue  of  the 
appropriate  treatment  of  fugitive 
emissions  in  making  major  source 
determinations.  The  current  rule 
expressly  provides  that  in  determining 
whether  a  source  is  major  for  purposes 
of  part  C  (prevention  of  significant  air 
quality  deterioration)  or  part  D 
(nonattainment)  of  title  I  of  the  Act,  the 
source’s  fugitive  emissions  are  to  be 
counted  if  the  source  is  in  a  source 
category  subject  to  any  standard  under 
section  111  (providing  for  new  source 
performance  standards  (NSPS))  or 
section  112  (providing  foremissions 
standards  to  control  hazardous  air 
pollutants  (HAP’s))  of  the  Act.  For  the 
reasons  subsequently  set  forth  in  this 
notice,  the  Agency  today  generally 
proposes  to  revise  part  70  to  no  longer 
designate  sources  in  source  categories 
subject  to  a  section  111  or  112  standard 
promulgated  after  August  7, 1980  as 
sources  for  which  fugitive  emissions 
must  be  coimted  for  purposes  of 
determining  major  source  status  under 
part  C  or  part  D  of  title  I  of  the  Act.  In 
addition,  today’s  notice  clarifies  that 
fugitive  emissions  of  HAP’s  must  be 
counted  for  purposes  of  determining 
major  source  status  luider  section  112  of 
the  Act. 

As  previously  noted,  nearly  one-third 
of  the  issues  raised  by  the  petitioners 
pertain  to  the  so-called  “flexibility” 
provisions  of  part  70,  i.e.,  those 
provisions  that  determine  when  and 
how  a  source  must  revise  its  permit  to 
accoimt  for  a  change  at  its  facility.  'They 
were  and  remain  the  most  controversial 
provisions  of  part  70.  Most  of  the  issues 
in  this  category  were  raised  by  State  and 
local  agency  and/or  environmeuted 
group  petitioners.  These  petitioners 
were  primarily  concerned  that  the 
flexibility  provisions  are  vague,  fail  to 
provide  for  public  participation,  or 
inadequately  provide  for  State  or  local 
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permitting  authority  review.  Industry 
petitioners  also  raised  several  issues 
with  respect  to  the  flexibility 
provisions,  alleging  generally  that  the 
Agency  lacked  authority  or  justification 
for  several  of  the  related  requirements 
imposed  on  industry. 

Although  settlement  negotiations 
usually  involve  only  the  party  or  parties 
raising  the  particular  issue  being 
discussed,  industry  petitioners 
requested  that  they  be  allowed  to 
participate  in  negotiations  of  the 
flexibility  related  issues  raised  by  State 
and  local  agency  and  environmental 
group  petitioners.  In  view  of  the 
importance  of  those  issues  to  industry’s 
abiUty  to  make  changes  to  meet  market 
demands,  EPA  and  the  other  petitioners 
agreed  that  all  litigants  should  be 
involved  in  the  relevant  discussions. 
Accordingly,  over  a  9-month  period, 

EPA  conducted  a  series  of  negotiating 
sessions  that  involved  all  of  the 
litigants. 

The  litigants  represented  a  broad 
spectrum  of  the  interests  with  a  stake  in 
the  operating  permits  regulations.  While 
State  and  local  petitioners  were  not 
representative  of  all  permitting 
authorities,  they  sought  a  rule  that 
would  allow  State  and  local  agencies  to 
fashion  programs  that  achieve  air 
quaUty  benefits  at  a  minimum  of  cost 
and  disruption  to  existing  pollution 
control  programs.  Environmentalists 
sought  a  rule  that  provided  an 
opportunity  for  public  participation  in 
permitting  decisions,  not  only  to 
augment  citizens’  role  in  air  quality 
control,  but  to  ensiue  the  integrity  of  the 
permitting  process.  Industry  petitioners 
represented  nearly  all  of  the  major 
industry  sectors  affected  by  the  rule; 
only  small  business  was  not  represented 
at  all.  For  its  part,  industry  sought  a  rule 
that  allowed  sources  to  make  changes 
expeditiously,  so  that  they  could 
respond  to  changing  market  conditions 
in  a  timely  manner. 

The  midtilateral  settlement 
discussions  fostered  a  common 
understandii^  of  the  different 
stakeholders’  interests  in  the  permits 
regulations  and  a  constructive  effort  to 
fashion  permit  flexibility  provisions  that 
would  strike  an  appropriate  balance 
between  those  interests.  A  broad 
consensus  was  achieved  on  the  basic 
structure  of  revised  flexibility 
provisions,  i.e.,  a  clear  definition  of 
those  changes  that  require  a  permit 
revision  and  permit  revision  procedures 
that  provide  for  public  process  for 
environmentally-significant  changes  on 
a  sliding  scale,  with  more  process 
provided  as  the  significance  of  the 
change  increases. 


On  several  issues  related  to  permit 
revision  procedures  the  litigants  did  not 
reach  a  consensus.  These  issues 
typically  required  more  information  to 
resolve  than  the  litigants,  including 
EPA,  had  available  at  the  time.  For 
instance,  one  of  the  proposed  revision 
tracks  provides  only  after-the-fact  public 
notice  of,  and  an  opportimity  to 
comment  on,  “small”  changes  at  a 
permitted  facility.  The  parties  could  not 
agree  <m  what  constitutes  a  “small”  " 
change,  at  least  in  part  because  the 
information  needed  to  determine  the 
consequences  of  choosing  any  particular 
definition  was  lacking. 

Today’s  proposed  revisions  to  the 
flexibility  provisions  of  part  70  grow  out 
of  the  progress  made  in  the  settlement 
discussions.  The  basic  framework 
developed  by  the  litigants  is  followed, 
and  on  those  issues  the  litigants  were 
unable  to  achieve  consensus, 
alternatives  are  proposed  for  public 
comment.  The  proposal  does  not, 
however,  represent  a  formal  agreement 
among  the  parties  as  to  how  part  70 
should  be  ultimately  revised.  All  of  the 
litigants  are  free  to  request  changes  to 
the  proposal  in  their  public  comments. 
For  its  part,  EPA  is  satisfied  that  today’s 
proposed  changes  represent  a 
reasonable  compromise  of  the 
conflicting  concerns  and  objectives  of 
the  various  petitioners.  However,  EPA  is 
concerned  that  the  proposed  changes 
are  intricate  and  cmnplex  and  are  based 
on  discussions  with  only  a  fraction  of 
the  companies,  regulators,  and  citizen 
groups  that  have  an  interest  in  the 
permit  program  provisions  at  issue.  For 
this  reason.  EPA  encoxuages  all 
interested  parties  to  provide  detailed 
comments  on  these  changes  and  to 
address  in  these  comments  not  only  the 
specifics  of  the  four-track  permit 
revision  system  proposed  today,  but 
simpler  alternatives  that  achieve  the 
same  regulatory  goals. 

D.  Program  Implementation  and 
Resulting  Proposed  Revisions 

Since  part  70  was  promulgated,  EPA 
has  also  p«uticipated  extensively  in 
State  and  local  agency  efibits  to 
implement  part  70.  As  indicated  above, 
permitting  authorities  were  statutorily 
required  to  submit  their  programs  to 
EPA  by  November  1993.  Thus, 
permitting  authorities  could  not  wait 
until  the  part  70  litigation  had  been 
resolved  to  develop  their  programs. 
These  development  efforts  have 
revealed  other  issues  not  covered  by  the 
litigation. 

In  addition.  EPA  has  made  progress  in 
its  own  efforts  to  implement  section  112 
of  the  Act,  which  requires  the  Agency 
to  comprehensively  regulate  HAP 


emissions.  The  form  and  timing  of 
recently  promulgated  standards  under 
section  112(d)  (i.e.,  maximum 
achievable  control  technology  (MACT) 
standards)  have  made  necessary  further 
revisions  of  part  70  to  provide  for 
orderly  incorporation  of  MACT 
standards.  The  EPA  is  therefore 
including  in  today’s  notice  proposed 
revisions  to  deal  with  certain  issues 
arising  from  implementation  of  part  70 
and  section  112. 

III.  Imposed  Revisions  of  the  Flexibility 
Provisions 

A.  Overview 

As  mentioned  above,  the  flexibility 
provisions  of  part  70  prescribe  what 
changes  at  a  source  require  a  revision  ^ 
to  the  source’s  permit  and  what 
procedures  apply  if  a  revision  is 
required.  These  provisions  fall  into 
thi^  categories.  The  first  two, 
containing  the  “off-permit”  and 
“operational  flexibility”  provisions, 
define  changes  that  do  not  require 
permit  revision.  For  changes  requiring 
permit  revision,  the  third  category 
specifies  the  procedures  to  be  us^  to 
revise  the  permit  This  preamble  sets 
forth  the  proposed  revisions  to  each 
category  in  tium.  It  describes  the  current 
provisions,  the  issues  they  have  posed, 
and  the  proposed  approach  to  resolving 
those  issues. 

One  issue,  however,  is  common  to  all 
three  categcuies  and  should  be 
explained  at  the  outset.  The  current  rule 
limits  the  availability  of  the  off-permit, 
operational  flexibility,  and  minor  permit 
modification  (revision)  provisions  to 
changes  that  are  not  “modifications 
under  any  provision  of  title  I”  of  the 
Act.  The  rule  does  not  define  the  term 
“title  I  modification,”  and  much 
confusion  and  controversy  has 
surrounded  its  interpretation.  Industry 
and  most  States,  pointing  in  particular 
to  footnote  6  of  the  proposed  part  70 
regulations  (56  FR  21712,  21746-7  (May 
10, 1991)),  have  read  that  phrase  as  not 
including  modifications  governed  by 
State  or  local  agency  minor  new  source 
review  (NSR)  programs. 
Environmentalists,  on  the  other  hand, 
have  read  the  phrase  as  including  minor 
NSR  modifications  (i.e.,  changes  subject 
to  minor  NSR),  since  the  statutory  basis 
for  minor  NSR  is  section  110(a)(2)(C), 
which  is  in  title  I  of  the  Act. 

The  confusion  stems  from  EPA’s 
failure  to  state  explicitly  whether  or  not 


,  ^The  term  '‘revision"  it  used  in  this  preainble  to 
refer  to  a  change  made  to  the  permit  during  the 
permit’s  term,  as  opposed  to  a  change  at  the  time 
of  permit  renewal.  Under  the  current  rule,  many 
chaitges  that  do  not  require  permit  revision  must 
nevertheless  be  incorporated  into  the  permit  when 
it  is  renewed  at  the  end  of  its  term. 
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“modification  under  any  provision  of 
title  I”  includes  minor  NSR  changes. 
Several  commenters  requested  that  EPA 
clarify  the  meaning  of  title  I 
modification  in  the  final  rule,  but  the 
Agency  declined  to  do  so,  stating  in  its 
response  to  comment  docmnent  that 
footnote  6  of  the  proposed  rule  (56  FR 
21712,  21746-21747)  contained  an 
adequate  description.  Footnote  6  refers 
to  odier  title  I  provisions  addressing 
“modifications,”  but  does  not  mention 
section  110(a)(2)(C),  which  requires 
States  to  regulate  the  “modification”  (as 
well  as  construction)  of  stationary 
sources  as  necessary  to  assure  that 
national  air  quality  standards  are  met. 
Footnote  5  of  the  same  preamble  (56  FR 
at  21746)  refers  to  footnote  6  “for  what 
constitutes  a  ‘modification’  imder  CAA 
title  I.”  Footnotes  5  and  6  thus  imply 
that  the  phrase  title  I  modifications 
excludes  minor  NSR  modifications.  The 
final  rule’s  preamble  discussion  of 
minor  permit  modifications  also  implies 
that  title  I  modifications  do  not  include 
minor  NSR  modifications. 

At  the  same  time,  the  phrase, 
“modifications  under  any  provision  of 
title  I,”  is  broad  enough  to  cover 
modifications  under  section 
110(a)(2)(C).  As  noted  above,  section 
110(a)(2)(C)  api}ears  in  title  I  and  covers 
modifications  of  stationary  sources.  The 
prior  rulemaking  notices  did  not 
address  how  the  phrase  “title  I 
modifications”  can  be  read  to  exclude 
modifications  under  section 
110(a)(2)(C),  nor  did  they  address  how 
exclusion  of  minor  NSR  would  affect 
the  regulatory  purposes  of  the  NSR 
program. 

As  previously  noted,  the  purpose  of 
section  110(a)(2)(C)  is  to  assure  that  new 
or  modified  sources  do  not  cause  an 
area  to  fall  short  of  achieving  air  quality 
standards.  Virtually  every  State 
currently  administers  a  minor  NSR 
program.  Section  110(a)(2)(C)  and  EPA’s 
implementing  regulations  (40  CFR 
51.160-164)  leave  States  discretion  to 
craft  de  minimis  exemptions  from  the 
minor  NSR  program,  and  State  programs 
broadly  differ,  in  large  part  as  a 
reflection  of  States’  differing  air  quality 
conditions.  Under  section  110,  these 
State  programs  must  be  included  in 
State  implementation  plans  (SlP’s)  and 
thus  are  integral  parts  of  the  Federal- 
State  program  for  controlling  air 
pollution  under  the  Act. 

Congress  defined  "modification” 
under  various  title  I  provisions  for 
purposes  of  determining  the  scope  of 
particular  Federal  pollution  controls;  it 
did  not  define  that  term  for  purposes  of 
section  110(a)(2)(C).  An  argument  can 
be  made  that  the  phrase  "title  I 
modification”  only  refers  to 


modifications  defined  in  title  I 
provisions  (e.g.,  section  112(a)(5)).  It 
does  not  necessarily  follow,  however, 
that  those  title  I  modifications  that 
States  are  left  to  define  as  a  function  of 
their  minor  NSR  programs  should  be 
ignored.  Indeed,  given  the  Federal-State 
partnership  established  under  the  Act, 
“modifications  under  any  provision  of 
title  I”  could  be  construed  as  including 
modifications  of  significance  to  States 
imder  minor  NSR  as  well  as  those 
defined  by  Congress  itself. 

Since  1977,  when  Congress 
established  a  separate  and  much  more 
stringent  NSR  program  for  “major”  new 
and  modified  sources  (see  parts  C  and 
D  of  title  I  of  the  Act),  NSR  programs 
under  section  110(a)(2)(C),  i.e.,  minor 
NSR,  have  taken  on  the  additional 
important  function  of  providing  a  means 
for  sources  to  avoid  major  NSR 
requirements.  The  statute  defines 
“major”  in  terms  of  a  new  source’s 
potential  to  emit,  and  EPA’s 
implementing  regulations  provide  that 
federally-enforceable  controls  and 
operational  limits  be  considered  in 
determining  a  source’s  potential  to  emit. 
As  to  modifications,  EPA  has  by 
regulation  also  limited  the  reach  of  NSR 
under  parts  C  and  D  to  only  “major” 
modifications.  Since  minor  NSR 
programs  approved  into  SIP’s  establish 
federally-enforceable  emissions  limits, 
minor  NSR  permits  have  become  the 
vehicle  of  choice  for  creating  “synthetic 
minor  new  sources”  and  "synthetic 
minor  modifications.”  Available 
information  indicates  that  many  minor 
NSR  permits  issued  in  the  last  decade 
serve  the  function  of  creating  "synthetic 
minors.” 

Thus  in  light  of  the  role  of  minor  NSR 
in  creating  sjmthetic  minors,  the 
integrity  of  minor  NSR  programs  is 
linked  to  the  integrity  of  the  major  NSR 
program.  Underscoring  the  importance 
of  both  programs  is  EPA’s  regulatory 
requirement  that  State  or  local 
permitting  authorities  provide  an 
opportunity  for  public  participation  in 
major  and  minor  NSR  permitting  (40 
CFR  51.160, 161, 165,  and  166).  Against 
this  backdrop,  EPA  believes  that 
“modifications  under  any  provision  of 
title  !  ’  should  be  interpreted  to  include 
minor  NSR  modifications.  The  Agency 
solicits  comment  on  this  interpretation. 

The  EPA  is  aware  that  many  State  and 
local  agencies  interpreted  EPA’s 
regulatory  language  to  exclude  minor 
NSR  and  developed  their  part  70 
programs  accordingly.  The  Agency 
believes  that  it  bears  primary 
responsibility  for  the  confusion  that  has 
surrounded  the  interpretation  of  "a 
modification  under  any  provision  of 
title  I.”  It  is  therefore  proposing  in 


another  rulemaking  action  to  revise  tho 
part  70  regulations  to  allow  the  Agency 
to  grant  interim  approval  to  State  or 
local  operating  permits  programs  that 
allow  minor  NSR  actions  to  be 
processed  as  minor  permit 
modifications. 

B.  Off-Permit  Provisions 

The  first  question  to  be  addressed  in 
designing  a  flexible  permit  program  is 
what  changes  at  a  permitted  facility  that 
have  the  potential  to  affect  regulat^  air 
emissions  require  a  revision  to  the 
facility’s  permit.^  The  current  rule 
addresses  that  question  in  its  “off- 
permit”  and  “operational  flexibility” 
provisions.  The  off-permit  provisions 
generally  define  the  realm  of  changes 
that  a  source  can  make  without  first 
revising  its  permit  because  the  changes 
are  neither  prohibited  nor  addressed  by 
the  permit.  It  should  be  noted,  however, 
that  off-permit  changes  may  need  to  be 
incorporated  into  a  source’s  permit  at 
permit  renewal.  The  operational 
flexibility  provisions,  discussed  in  the 
next  section  of  this  preamble,  describe 
particular  categories  of  changes  that  a 
source  can  make  without  revising  its 
permit  because  the  permit  provides  for 
those  changes,  the  changes  involve 
emissions  trading  authorized  by  the 
permit,  or  the  changes  meet  specified 
criteria. 

1.  Current  Rule 

Section  70.4(b)(14)  of  the  current  rule 
provides  that  a  permitting  authority  may 
allow  a  source  to  make  changes  that  are 
“not  addressed  or  prohibited  by  the 
permit”  without  revising  its  permit.  As 
EPA  explained  in  thfe  preamble  to  the 
current  rule,  while  section  502(a) 
prohibits  a  source  from  operating 
“except  in  compliance”  with  its  permit, 
a  source  does  not  violate  this 
prohibition  when  it  operates  in  ways 
that  are  neither  addressed  nor 
prohibited  by  its  permit. 


’This  discussion  is  not  concerned  with  changes 
in  those  activities  that  have  no  bearing  on  regulated 
air  pollutant  emissions.  Such  activities  do  not  give 
rise  to  permit  terms,  and  thus  changes  to  those 
activities  cannot  require  a  revision  of  permit  terms. 
Examples  of  such  "unconstrained  activities”  could 
include  moving  process  equipment  and  conduc'ting 
routine  maintenance  activities.  Changes  to  activities 
that  only  insigniricantly  a^cct  regulated  air 
emissions  are  also  not  at  issue  here.  The  current 
rule  provides  that  a  source  need  not  include  in  its 
permit  application  insignificant  activities  and 
emissions  levels,  provided  they  are  not  relevant  to 
determining  a  source's  applicable  requirements  or 
the  permit  fees  the  source  owtes.  However, 
insignificant  activities  or  emissions  levels  that  are 
exempted  because  of  their  size  or  production  rate 
must  be  listed  in  the  permit  application.  ^ 
permitting  authority  is  required  to  submit  to  EPA 
for  approval  as  part  of  its  part  70  program  a  list  of 
activities  to  be  considered  insignificant. 
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At  the  same  time,  the  current 
§  70.4(b)(15)  prohibits  any  source  from 
making  changes  that  are  modifications 
under  any  provision  of  title  I  or  subject 
to  any  requirements  under  title  IV  (acid 
rain)  of  the  Act  without  revising  its 
permit.  As  EPA  explained,  section 
502(b)(10)  indicates  that  permits  should 
be  revised  to  reflect  modifications  under 
any  provision  of  title  I,  and  the 
allowance  trading  system  for  acid  rain 
sources  under  title  FV  would  not  be 
feasible  if  changes  subject  to  title  IV 
requirements  could  be  made  off-permit. 

In  the  case  of  sources  required  to 
obtain  a  permit  under  parts  C  or  D  of 
title  I  or  section  112(g)  of  the  Act, 
however,  the  current  part  70  allows  for 
the  pennit  to  be  revised  after  the  source 
begins  operation  of  the  change.  Under 
§  70.5(a)(l)(ii),  applications  for  permit 
revisions  for  such  sources  or  source 
changes  must  be  received  within  12 
months  of  commencing  operation  of  the 
modification  or  new  unit,  unless  the 
permit  prohibits  such  a  change  in 
operation,  in  which  case  the  permit 
must  be  revised  first.* 

Even  in  the  case  of  changes  eligible 
for  “off-permit”  treatment, 

§  70.4(b)(14)(ii)  requires  sources  to 
provide  contemporaneous  notice  to  the 
permitting  authority  and  EPA  of  each 
such  change,  any  resulting  change  in 
emissions,  and  any  requirements  imder 
the  Act  that  apply  as  a  result  of  the 
change.  The  purpose  of  this  provision  is 
to  allow  the  permitting  authority  and/or 
EPA  to  confirm  that  the  change  is 
eligible  for  “off-permit”  treatment  end 
to  determine  if  the  soiu*ce  is  subject  to 
any  new  applicable  requirements. 

2.  Issues  Raised 

Part  70’s  off-permit  provisions  have 
been  another  source  of  confusion  and 
controversy.  Questions  about  what 
changes  qualify  for  off-permit  treatment 
grow  out  of  the  title  I  modification 
criterion  discussed  above  as  well  as  the 
other  criteria  set  out  in  the  relevant 
regulatory  provisions.  Very  different 
views  of  what  changes  qualify  have 
been  suggested.  Some  have  argued  that 
the  off-permit  provisions  allow  a  source 
to  change  its  operations  in  ways  not 
contemplated  by  the  permit  and  to  no 
longer  comply  with  permit  terms  that 


'*The  Agency  discussed  the  relationship  of  these 
two  provisions  in  the  preamble  to  the  proposed 
section  112(g)  rulemaldng  (see  59  FR  15537-39 
(April  1. 1994)).  In  that  rulemaking,  EPA  proposed 
that  §  70.5(aKlHii)  rather  than  §  70.4(b)(15)  govern 
when  part  70  permit  revisions  are  needed  to 
implement  the  requirements  of  section  112(g).  In 
today’s  rulemaking,  EPA  is  proposing  that 
§  70.5(aKl)(ii)  govern  when  part  70  permit  revisions 
are  needed  for  changes,  including  section  112(g) 
changes,  that  qualify  for  off-permit  treatment  under 
today’s  proposal. 


were  developed  in  light  of  the  source’s 
pre-change  operations,  even  if  the 
permit  terms  on  their  face  remain 
applicable.  Others  have  argued  for  a 
much  narrower  interpretation, 
suggesting  that  as  long  as  a  permit  term 
applies  to  a  unit  or  operation  at  a 
source,  no  change  that  affects  which 
requirements  are  applicable  to  that  unit 
or  operation  can  be  made  on  an  off- 
permit  basis. 

Further,  industry  has  questioned 
whether  the  off-permit  provisions 
extend  even  to  changes  that  neither 
violate  a  permit  term  nor  change  the 
applicable  requirements  to  which  a 
source  is  subject.  As  noted  above, 

§  70.4(b)(14)  authorizes  changes  that  are 
“not  addressed  or  prohibited”  by  the 
permit  to  be  made  without  revising  the 
pennit,  but  requires  that  such  changes 
be  reported  to  the  permitting  authority 
and  ^A.  On  its  face,  it  does  not 
distinguish  between  changes  that  do 
and  changes  that  do  not  affect  the 
requirements  applicable  to  the  source, 
although  the  accompanying  discussion 
in  the  preamble  to  the  final  part  70  rule 
suggests  that  it  was  intended  to  cover 
only  changes  that  affect  which 
requirements  apply  to  the  source. 
Industry  has  b^n  concerned  that  the 
provision  could  be  read  to  cover  all 
changes  “not  addressed  or  prohibited” 
by  the  permit,  not  just  changes  that 
affect  which  requirements  are 
applicable  to  a  source. 

As  to  the  effect  of  the  off-permit 
provisions,  many  State  and  local 
agencies  have  expressed  concern  that 
allowing  sources  to  make  changes  off- 
permit  is  inconsistent  with  their  current 
operating  permit  programs.  Under  those 
State  or  local  programs,  permits 
effectively  cap  a  source’s  emissions:  in 
other  woids,  a  source  is  prohibited  fixjm 
emitting  more  or  differently  than  the 
terms  of  its  permit  provide.  Permitting 
authorities  with  this  type  of  permit 
program  are  concerned  that  the  current 
rule’s  off-permit  provisions  may  result 
in  sources  being  allowed  to  make 
changes  before  the  permitting  authority 
has  approved  them.  Other  permitting 
authorities  whose  piermits  do  not 
establish  caps  are  nevertheless  similarly 
interested  in  reviewing  a  source’s 
changes  before  they  are  made  to  ensure 
that  they  comply  with  all  applicable 
requirements. 

3.  Changes  Not  Requiring  Permit 
Revision 

At  the  outset,  EPA  believes  it  is 
important  to  make  clear  that  under  title 
V  and  the  current  part  70,  not  all 
changes  that  bear  on  regulated  air 
emissions  require  a  change  in  the  permit 
(either  throu^  permit  revision  or  at 


permit  renewal).  A  change  at  a  source 
does  not  require  a  change  in  its  part  70 
permit  if  the  source  can  make  the 
change  (1)  without  violating  any  permit 
term,  and  (2)  without  rendering  the 
source  newly  subject  to  an  applicable 
requirement.  Since  such  a  change  does 
not  violate  permit  terms,  the  permit 
need  not  be  revised  to  accommodate  the 
change.  Since  such  a  change  does  not 
make  the  source  newly  subject  to  an 
applicable  requirement,  the  permit  need 
not  be  updated  to  accurately  reflect  the 
requirements  applicable  to  the  source. 
Simply  put,  under  part  70,  such  a 
change  is  within  the  scope  of  the  permit 
and  therefore  does  not  require  a  change 
to  the  permit.  This  flexibility  is  inherent 
in  the  current  part  70  rule,  irrespective 
of  the  additional  flexibility  provided  by 
§  70.4(b)(14). 

The  EPA  is  concerned  that  the  rule 
does  not  clearly  express  this  principle. 
As  mentioned  above,  industry  in 
particular  has  been  concerned  that  the 
rule  could  be  read  to  require  any  change 
to  be  reported  and  ultimately 
incorporated  into  the  permit.  The  EPA 
is  therefore  proposing  to  revise  part  70 
to  make  clear  that  the  only  changes 
requiring  a  permit  revision  are  those 
that  a  source  cannot  operate  (1)  without 
violating  a  permit  term,  and  (2)  without 
rendering  a  source  newly  subject  to  an 
applicable  requirement.  The  Agency’s 
reasons  for  requiring  the  permit  to  be 
revised  during  the  term  of  the  permit  as 
opposed  to  updated  at  renewal  are  set 
forth  below. 

"Ihis  clarification  of  the  rule’s  effect 
on  changes  that  are  within  the  scope  of 
thp  permit  is  not  meant  to  preclude 
permitting  authorities  from  taking  a 
more  stringent  approach  to  reviewing 
changes  at  permitted  sources.  As  noted 
above,  some  permitting  authorities  are 
interested  in  reviewing  all  changes  (or 
all  changes  with  an  emissions  effect 
greater  than  a  specified  amount)  to 
ensure  that  they  meet  all  applicable 
requirements.  Action  506(a)  of  the  Act 
provides  that  States  may  adopt 
permitting  requirements  more  stringent 
than  EPA’s  permit  rule  requires. 
Permitting  authorities  may  thus  provide 
for  review  of  all  changes,  even  those 
within  the  scope  of  the  permit,  if  they 
so  desire.  Permitting  authority  review  of 
all  changes  has  the  advantage  of 
ensuring  that  all  changes  meet 
applicable  requirements,  but  EPA  does 
not  believe  it  necessary  or  appropriate 
to  require  permitting  authorities  to  take 
this  approach.  Permitting  authorities 
have  differing  air  pollution  control 
needs,  and  many  permitting  authorities 
-  may  justifiably  conclude  that  their 
situations  do  not  warrant  such 
comprehensive  review  of  changes. 
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4.  Appropriate  Scope  of  Off-Permit 
Changes 

As  described  above,  very  di^ierent 
approaches  have  been  taken  to 
interpreting  the  off-permit  provisions. 
These  differences  stem  from  di^^ering 
views  about  what  part  70  permits 
should  attempt  to  accomplish.  One  of 
the  principal  purposes  of  title  V  is  to 
create  a  single  document  for  each 
covered  source  listing  all  of  the 
applicable  requirements  that  the  source 
must  meet  under  the  Act.  To  the  extent 
a  sovuce  can  make  changes  off-permit 
that  affect  which  applicable 
requirements  it  must  meet,  its  part  70 
permit  becomes  at  least  somewhat 
outdated.  A  related  goal  of  the  part  70 
permit  is  to  ensure  that  the 
requirements  applicable  to  a  source  are 
correctly  determined  and  practicably 
enforceable.  To  the  extent  a  source  can 
make  changes  off-permit,  there  is  a  risk 
that  the  source  will  incorrectly 
determine  what  requirements  apply  to  it 
as  a  result  of  a  change  and  will  not 
adequately  monitor  its  compliance  with 
any  newly  applicable  requirements. 

Beyond  these  purposes,  some 
permitting  authorities  treat  permits  as 
licenses  that  allow  a  covered  source  to 
emit  no  more  or  no  difierently  than  the 
terms  of  its  permit  prescribe.  Allowing 
sources  to  make  off-permit  changes  is 
inconsistent  with  this  approach  to 
permits.  On  the  other  hand  is  industry’s 
concern  for  flexibility.  If  a  source  caimot 
make  any  change  wi^out  first  revising 
its  permit,  the  source  could  lose 
valuable  time  in  responding  to  changing 
market  conditions. 

The  Agency  has  re-evaluated  the 
statutory  basis  and  role  of  off-permit 
changes,  and  believes  several  revisions 
of  the  current  rule’s  off-permit 
provisions  are  warranted.  As  EPA  noted 
in  the  preambles  to  the  proposed  and 
final  part  70  regulations,  se^on  502(a) 
of  the  Act  prohibits  a  source  from 
operating  except  in  compliance  with  its 
permit.  A  source  that  could  operate  a 
change  while  remaining  in  compliance 
with  its  permit  would  not  violate  this 
prohibition,  even  if  the  change  affected 
the  composition  of  emissions  or 
increased  emissions.  At  the  same  time, 
sections  502(b)(5)(A)  and  504(a)  require 
that  a  permit  program  and  permit 
“assure  compliance  with  applicable 
requirements.’’  How  far  a  program  or 
permit  must  go  to  “assure  compliance’’ 
is  not  clear,  since  it  is  not  p>ossible  for 
any  program  or  permit  to  guarantee  that 
a  covered  source  will  comply  with  all  of 
its  applicable  requirements  dl  of  the 
time.  The  EPA  believes  that  these 
provisions  require  that  the  permitting 
process  include  reasonable  measures  for 


ensuring  that  the  requirements 
applicable  to  a  source  are  correctly  '■ 
determined  and  made  enforceable. 
Obviously,  to  the  extent  a  source  can 
make  changes  before  revising  its  permit, 
the  permitting  process  caimot  ensure 
that  the  source  has  properly  assessed 
any  resulting  change  in  applicable 
requirements  or  imdertaken  to 
adequately  monitor  its  compliance  with 
them  by  the  time  it  makes  the  change. 

The  EPA  does  not  believe,  however,  that 
sections  502(b)(5)(A)  and  504(a) 
necessarily  require  that  the  permitting 
process  screen  all  changes  before  they 
are  made.  Depending  on  the  nature  and 
significance  of  the  change  and  the 
incentives  created  for  sources  to 
carefully  assess  the  effect  of  a  change  on 
applicable  requirements,  it  may  be 
adequate  for  purposes  of  “assuring 
compliance’’  for  the  permitting  process 
to  review  the  change  within  a 
reasonable  amoimt  of  time  after  the 
change  is  made. 

Se^on  502(b)(9)  is  also  relevant  It 
provides  that  permits  with  a  remaining 
term  of  at  least  3  years  must  be 
expeditiously  revised  to  incorporate 
standards  or  regulations  promulgated 
under  the  Act  ^er  the  permit  is  issued. 

It  thus  indicates  that  Congress  did  not 
contemplate  that  permits  would 
necessarily  include  all  of  the  applicable 
requirements  to  which  a  source  is 
subject  at  any  given  time.  At  the  same 
time,  it  also  indicates  that  Congress 
wanted  permits  updated  quickly,  so  that 
they  would  remain  reasonably 
comprehensive. 

The  EPA  believes  that  the  statutory 
language  and  structvue  of  title  V 
indicate  that  Congress  intended  to 
carefully  circumscribe,  but  not  entirely 
foreclose,  a  source’s  ability  to  make 
changes  without  first  revising  its  permit. 
Section  502(a)  makes  clear  that  a  source 
may  not  violate  any  term  of  its  permit. 

It  also  provides  that  a  source  may  not 
operate  “except  in  compliance  with’’  its 
permit.  If  a  source  makes  a  change  that 
violates  a  permit  term,  then  it  violates 
section  502(a).  If  it  makes  a  change  and 
no  longer  complies  with  permit  terms 
that  remain  applicable  on  their  face,  it 
also  violates  section  502(a).  In  short,  a 
source  may  live  within  section  502(a) 
and  make  a  change  without  first  revising 
its  permit  if  it  can  and  does  operate  the 
change  while  continuing  to  comply  with 
all  of  its  applicable  permit  terms. 

The  Agency  considers  the  preceding 
sentence  to  describe  the  legal  outer 
boimds  of  off-permit  changes  under 
section  502(a).  It  therefore  rejects  the 
interpretation  of  the  current  rule’s  off- 
permit  provisions  that  would  allow 
sources  to  no  longer  comply  with  permit 
terms  that  remain  applicable  on  their 


face  but  that  the  source  believes  to  be 
out-dated  because  it  changed  its 
operations  in  a  manner  not 
contemplated  by  the  permit.  In  today’s 
notice,  EPA  proposes  to  revise 
§  70.4Cb)(14)  to  darify  that  off-permit 
changes  do  not  relieve  the  source  from 
complying  with  permit  terms  that 
remain  applicable  on  their  face. 

The  question  remains  whether  the  full 
extent  of  off-permit  changes  allowable 
imder  section  502(a)  should  be  provided 
in  view  of  sections  502(b)(5)(A)  and 
504(a).  The  effect  of  the  proposed 
clarification  of  a  source’s  ability  to 
avoid  permit  terms  by  making  off-permit 
changes  could  largely  depend  on  the 
way  in  which  its  permit  is  written.  To 
the  extent  a  permit  requires  a  source  to 
conduct  its  operations  in  a  certain  way, 
there  may  be  little  or  no  ability  on  the 
part  of  the  source  to  make  off-permit 
changes,  since  any  change  to  its 
operations  may  conflict  with  permit 
terms.  At  the  other  extreme,  to  the 
extent  a  permit  requires  a  source  to 
conduct  its  operations  in  a  certain  way 
only  under  certain  circumstances,  the 
source  may  well  be  able  to  more  or  less 
sidestep  its  permit  by  merely  changing 
those  circumstances.  For  instance,  a 
permit  that  requires  the  application  of  a 
particular  control  technology  if  a  source 
uses  a  certain  fuel  in  a  boiler  unit  does 
not  constrain  the  operation  of  that  boiler 
imit  if  the  source  switches  fuels.  Where 
the  p>ermit  is  written  in  such  a 
conditional  manner,  the  source  is  not 
violating  its  existing  permit  terms  when 
it  switches  to  a  different  fuel. 

To  give  effect  to  sections  502(b)(5)(A) 
and  504(a),  however,  a  permit  program 
may  not  allow  permits  to  be  so  narrowly 
written  as  to  guarantee  their  early 
obsolescence.  To  contain  the  potential 
realm  of  off-permit  changes,  a  source’s 
permit  should  identify  and  make 
enforceable  the  applicable  requirements 
with  which  the  source  must  comply 
over  the  foreseeable  range  of  its 
operations.  Put  another  way,  permits 
should  be  crafted  to  remain  reasonably 
comprehensive  during  their  term.  So, 
under  the  preceding  example,  where  the 
source  is  designed  to  operate  its  hoiler 
imit  using  alternative  fuels,  a  permit 
that  addresses  only  one  mode  of 
operation  would  not  satisfy  the  section 
504(a)  requirement  for 
comprehensiveness.  To  help  ensure  that 
permits  are  reasonably  comprehensive, 
EPA  is  proposing  a  minor  change  to  the 
current  rule  to  authorize  a  permitting 
authority  to  identify  and  include  in  a 
source’s  permit  reasonably  anticipated 
alternative  operating  scenarios. 

In  addition  to  provisions  for  including 
alternative  operating  scenarios  in 
permits,  EPA  is  considering  whether  the 
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realm  of  ofi’-permit  should  be  more 
directly  contained  by  limiting  the  kinds 
of  changes  that  can  1^  made  o^-permit. 
As  noted  above,  title  V  was  enacted  to 
provide  an  accurate,  enforceable 
compilation  of  the  requirements 
applicable  to  every  covered  source. 
When  a  soxirce  makes  a  change  that 
triggers  a  newly  applicable  requirement 
not  contemplated  by  its  permit,  there  is 
a  public  interest  in  ensimng  that  the 
correct  requirements  are  identified  and 
made  enforceable.  The  source,  on  the 
other  hand,  has  an  interest  in  making 
changes  as  quickly  as  possible,  and  the 
changes  at  issue  here  by  definition  do 
not  jeopardize  the  soiuce’s  compliance 
with  its  permit. 

The  EPA  believes  that  a  source  should 
not  be  required  to  revise  its  permit 
before  making  a  change  (1)  that  it  can 
make  and  still  comply  with  its  existing 
permit,  and  (2)  that  decreases  emissions 
allowable  under  the  permit.^  In  the  case 
of  changes  that  decrease  allowable 
emissions,  the  public  interest  in 
revieMong  the  change  before  it  is  made 
is  ofiset  by  the  public  interest  in 
maximizing  emissions  decreases. 
Further,  such  changes  are  at  least 
sometimes  the  result  of  voluntary 
pollution  prevention  efiorts,  which 
might  be  discouraged  by  requiring  a 
prior  permit  revision.  In  discussing 
when  a  source  could  make  a  change  that 
does  not  violate  permit  terms  but  does 
trigger  a  newly  applicable  requirement, 
the  litigants  in  the  part  70  litigation 
agreed  that  emissions-decreasing 
changes  should  not  await  permit 
revision. 

The  EPA  similarly  believes  that  a 
source  should  not  be  required  to  revise 
its  permit  before  meiking  a  change  while 
still  compljring  with  its  permit,  if  the 
change  does  not  result  in  a  net  increase 
in  emissions  allowable  imder  the 
permit.  When  a  no-net  increase  in 
allowable  emissions  is  expected,  the 
public's  interest  in  ensuring  that 
applicable  requirements  have  been 
correctly  identified  and  made 
enforceable  is  adequately  served  by 
review  after  the  change  is  made.  The 
Agency  is  interested,  however,  in 
examples  of  changes  that  would  not 
cause  a  net  increase  in  allowable 
emissions  and  comments  on  how 
straightforward  determinations  of  a  no¬ 
net  increase  in  such  emissions  would 


’  The  change  need  not  decrease  actual  emissions 
so  long  as  it  results  in  a  decrease  in  allowable 
emissions.  A  decrease  only  In  allowable  emissions 
could  occur  where  a  source  has  been  emitting  at 
levels  below  its  permit  allowables  and  then  makes 
a  change  that  results  in  the  source  being  subject  to 
a  more  stringent  limit  on  allowable  emissions  that 
nonetheless  requires  no  decrease  in  actual 
emissions  to  meet 


be.  The  Agency  also  solicits  comment 
on  whether  the  test  for  a  net  increase  in 
emissions  should  be  based  on  actual 
emissions  instead  of  allowable 
emissions  and  what  factors  the  Agency 
should  consider  in  implementing  such  a 
test. 

The  EPA  solicits  comment  on  whether 
a  change  that  meets  the  ofi-permit  test 
but  nonetheless  causes  allowable 
emissions  to  increase  (for  instance,  as  a 
result  of  the  addition  of  a  new  unit  or 
change  in  raw  materials  not  prohibited 
by  the  permit)  should  be  made  without 
first  revising  the  permit  As  stated 
above,  the  Agency  does  not  believe  the 
statute  requires  that  part  70  permits 
effectively  cap  a  source’s  allowable 
emissions.  A  source  may  be  able  to 
make  certain  emissions-increasing 
changes  and  still  operate  in  compliance 
with  its  permit.  At  the  same  time,  the 
public  interest  in  ensuring  that 
applicable  requirements  are  correctly 
identified  and  practically  enforceable  is 
greatest  in  the  case  of  emissions 
increases.  Arguably,  the  public  should 
have  an  opportrmity  to  ensure  that  any 
increases  are  in  keeping  with  applicable 
requirements  and  that  any  limits  on 
those  increases  are  enforceable  before  a 
source  may  increase  its  allowable 
emissions  over  that  level  effectively 
established  by  its  current  permit.  Tlie 
EPA  solicits  comment  on  whether  a 
source  should  be  allowed  to  make 
changes  meeting  the  off-permit  test 
without  first  revising  its  permit  even  if. 
those  changes  increase  allowable 
emissions. 

Some  have  urged  EPA  to  entirely 
foreclose  a  source’s  ability  to  make  off- 
permit  changes  as  a  way  of  ensuring  that 
permits  are  comprehensive.  The  EPA 
solicits  comment  on  this  option.  The 
Agency  believes,  however,  that  this 
soiuce  of  flexibility  is  likely  to  be 
important  to  a  source’s  ability  to  meet 
not  only  changing  markets,  but  new 
standards.  Under  section  112,  EPA 
foresees  promulgating  a  potentially  large 
number  of  MACT  stand^s.  Sources 
will  become  subject  to  those  standards 
either  at  the  time  the  standards  are 
promulgated  or  on  making  changes  that 
trigger  the  application  of  the  standard. 
To  comply  with  those  standards, 
sources  may  well  need  to  make  changes 
before  their  permits  can  be  revised.  To 
the  extent  they  can  make  those  changes 
while  still  compl>ing  with  their 
permits,  EPA  believes  they  should  be 
allowed  to  do  so.  ^ 

Even  though  the  Agency  believes  that 
at  least  some  changes  meeting  the  off- 
permit  test  can  be  made  without  first 
revising  the  permit,  it  believes  such 
changes  should  be  incorporated  into  the 
permit  within  a  reasonable  period  of 


time  after  the  source  begins  to  operate 
the  change.  As  also  noted  above,  the 
primary  purpose  of  part  70  permits  is  to 
compile  sources’  applicable 
requirements.  To  meaningfully  serve 
that  purpose,  part  70  permits  must  be 
kept  reasonably  up-to-date.  Sections 
502(b)  (9)  and  (10)  confirm  the  need  to 
keep  permits  reasonably  current.  As  also 
noted  above,  the  permitting  authority 
and  public  have  an  interest  in  ensuring 
that  applicable  requirements  have  been 
correctly  identified  and  made 
practically  enforceable.  Revising  the 
permit  within  a  reasonable  time  to 
reflect  an  off-permit  change  gives  the 
permitting  authority  and  &e  public  an 
opportunity  to  provide  that  quality 
control.  Accordingly,  EPA  proposes  that 
a  source  be  requii^  to  submit  an 
application  to  revise  its  permit  to  reflect 
an  off-permit  change  wi&in  6  months  of 
commencing  operation  of  that  change. 
Six  months  should  provide  the  source 
with  ample  time  to  prepare  a  permit 
application  and  should  not  prevent  the 
source  firom  commencing  the  change 
when  it  needs  to. 

Since  a  source  could  wait  up  to  6 
months  before  filing  a  permit  revision 
application  for  a  change  that  it  had 
made  off-permit,  the  Agency  is 
proposing  to  largely  retain  (he  current 
rule’s  requirement  that  a  source  provide 
contemporaneous  notice  to  the 
permitting  authority  and  EPA  of  off- 
permit  changes.  The  requirement  would 
be  revised  to  make  clear  that  only 
changes  that  render  a  source  newly 
subject  to  an  applicable  requirement 
must  be  reported.  Contemporaneous 
reporting  would  provide  the  permitting 
authority  and  EPA  with  an  early 
opportunity  to  ensure  that  the  source 
was  operating  the  change  in  compliance 
with  both  its  permit  and  the 
requirements  applicable  to  the  source  as 
a  result  of  the  change. 

C.  Operational  Flexibility  Provisions 

The  current  rule  provides  that  a 
source  can  make  several  types  of 
changes  without  ever  revising  its 
permit.  Most  of  these  changes  are 
defined  by  the  “operationai  flexibility" 
provisions  of  the  rule,  so-called  because 
they  implement  section  502(b)(10).* 


*  Section  502(b)(10):  The  Administrator  shall 
promulgate  *  *  *  regulations  establishing  the 
minimum  elements  of  a  permit  program  *  *  * 
These  elements  shall  include  each  of  the  following: 
*  *  *  Provisions  to  allow  changes  within  a 
permitted  facility  (or  one  operating  pursuant  to 
section  S03(d))  without  requiring  a  permit  revision, 
if  the  changes  are  not  modifications  under  any 
provision  of  title  I  and  the  changes  do  not  exceed 
the  emissions  allowable  under  the  permit  (whether 
expressed  therein  as  a  rate  of  emissions  or  in  terms 
of  total  emissions:  Provided,  That  the  facility 
provides  the  Administrator  end  the  permitting 
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That  section  requires  that  the  minimum 
elements  of  an  approvable  permit 
program  include  provisions  to  allow 
changes  within  a  permitted  facility 
without  requiring  a  permit  revision,  so 
long  as  those  changes  do  not  constitute 
a  modification  under  any  provision  of 
title  I  or  increase  emissions  above 
permitted  levels.  An  additional  type  of 
change  not  requiring  permit  revision  is 
that  defined  by  the  “alternative 
scenarios”  provision  of  the  rule.  Since 
alternative  scenarios  do  not  implement 
section  502(b)(10),  they  are  not 
discussed  in  this  section  of  the 
preamble,  although  they  do  provide 
another  sort  of  operational  flexibility.  A 
minor  revision  to  the  alternative 
scenarios  provision  of  the  rule  is 
proposed  in  the  next  section  of  this 
preamble.'^ 

The  current  rule  contains  three 
provisions  implementing  operational 
flexibility  imder  section  502(b)(10). 
Section  70.4(b)(12)(i)  allows  a  source 
after  providing  tne  permitting  authority 
with  seven  days  prior  notice  to 
contravene  permit  terms  that  are 
uiuelated  to  assuring  compliance  with 
applicable  requirements  (section 
502(b)(10)  changes).  Section 
70.4(b)(12)(ii)  authorizes  a  permitting 
authority  to  allow  a  source  to  opt  into 
an  emissions  trading  program  contained 
in  the  SIP,  but  not  necessarily  in  the 
permit,  to  comply  with  limits 
established  in  its  permit  (trading  based 
on  a  SIP).  Section  70.4(b)(12)(iii) 
requires  pOTmitting  authorities  to  allow 
a  source  to  comply  with  an  independent 
emissions  cap  in  its  permit  through 
emissions  trading  when  the  source 
proposes  an  acceptable  trading  plan. 

Concerns  have  been  raised  about 
some  or  all  of  these  provisions  by  State 
and  local  agencies,  environmentalists, 
and  industry.  In  response  to  these 
concerns,  EPA  is  proposing  to  revise 
some  aspects  of  the  operational 
flexibility  provisions  and  to  clarify  the 
operation  of  others.  This  section  of  the 
preamble  examines  each  of  the 
operational  flexibility  provisions  and 
the  proposed  changes  to  it  in  tiun.  It  is 
important  first  to  imderstand  EPA’s 
general  theory  for  implementing  section 
502(b)(10),  however,  before  discussing 
the  details  of  the  proposed  rule  changes. 


authority  with  written  notification  in  advance  of  the 
proposed  changes  which  shall  be  a  minimum  of  7 
days,  unless  the  permitting  authority  provides  in  its 
regulations  a  different  timeframe  for  emergencies. 
(Parenthesis  missing  in  original.) 

’’  Other  regulatory  provisions  (e.g.,  the  off-permlt 
provisions)  also  provide  sources  with  operational 
flexibility,  but  not  as  a  function  of  section 
502(b)(10). 


1.  Statutory  Interpretation 

As  indicated  above,  EPA  believes  that 
section  502(b)(10)  requires  State  and 
local  permitting  authorities  to  provide  a 
minimum  level  of  operational  flexibility 
in  a  federally-approved  part  70  program. 
Several  of  the  petitioners  in  the  permits 
case,  however,  challenged  this  view. 

They  argued  that  section  506(a)  allows 
permitting  authorities  to  establish 
additional  permitting  requirements  that 
may  limit  operational  flexibility,  and 
further  that  section  116  of  the  Act 
secures  the  permitting  authorities’  rights 
to  enforce  any  requirement  respecting 
air  pollution  control  as  long  as  it  is  no 
less  stringent  than  Federal 
requirements.* 

The  EPA  believes  the  language  of 
section  502(b)  clearly  settles  the  issue. 
Section  502(b)  requires  EPA  to 
promulgate  regulations  establishing  the 
“minimum  elements”  of  a  State  or  local 
operating  permit  program.  It  then  lists 
what  these  elements  must  include,  and 
section  502(b)(10)  is  one  of  the  specified 
elements.  Thus,  section  502(b)  requires 
that  operational  flexibility  as  prescribed 
by  section  502(b)(10)  be  included  in  an 
approvable  permit  program. 

Section  506(a)  does  allow  a  permitting 
authority  to  adopt  additional  permitting 
requirements,  but  those  additional 
requirements  must  not  be  inconsistent 
with  the  Act,  and  the  Act  contains  a 
mandate  for  operational  flexibility  in  a 
federally-approved  permitting  program. 
Similarly,  while  petitioners  correctly 
point  out  that  section  116  gives  State 
and  local  authorities  considerable 
autonomy  in  operating  an  air  pollution 
control  program,  section  116  does  not 
alter  the  mandate  for  this  minimum 
element;  it  simply  preserves  the 
permitting  authority’s  right  to  enforce 
its  own  air  pollution  control 
requirements. 

Various  groups  have  expressed 
differing  views  on  how  EPA  should 
require  permit  programs  to  meet  the 
Act’s  mandate  for  operational  flexibility. 
Some  argue  that  section  502(b)(10) 
merely  authorizes  the  permitting 


^Section  506(a):  Nothing  in  this  title  shall  prevent 
a  State  *  *  *  from  establishing  additional 
permitting  requirements  not  inconsistent  with  this 
Act.  (42  U.S.C.  7661e(a)] 

Section  116:  Except  as  otherwise  provided  in 
sections  [not  relevant  to  title  V]  nothing  in  this  Act 
shall  preclude  or  deny  the  right  of  any  State  or 
political  subdivision  thereof  to  adopt  or  enforce 
*  *  *  any  requirement  respecting  control  or 
abatement  of  air  pollution;  except  that  if  an 
emissions  standard  or  limitation  is  in  effect  under 
an  applicable  implementation  plan  or  under  section 
111  or  112,  such  State  or  political  subdivision  may 
not  adopt  or  enforce  any  emission  standard  or 
limitation  which  is  less  stringent  than  the  standard 
or  limitation  under  such  plan  or  section.  [42  U.S.C. 
7416) 


authority  to  put  alternative  scenarios 
into  a  source’s  permit.  For  a  source 
which  anticipates  making  specific 
changes  in  its  operations,  its  permit  may 
be  written  to  identify  and  enforce  the 
applicable  requirements  to  which  the 
source  would  become  subject  on  making 
the  specified  changes.  A  permit 
containing  such  alternative  scenarios 
allows  a  source  to  change  its  operations 
from  one  scenario  to  the  other  without 
requiring  a  permit  revision.  At  the  other 
extreme,  others  argue  that  section 
502(b)(10)  allows  sources,  after  7  days’ 
notice,  to  implement  changes  at  the 
facility  in  contravention  of  their  existing 
permit  terms  as  long  as  the  total 
allowable  emissions  from  the  permitted 
facility  do  not  increase. 

The  Agency  disagrees  with  both 
extremes.  Interpreting  section  502(b)(10) 
to  only  mandate  that  programs  provide 
for  the  inclusion  of  alternative  operating 
'  scenarios  in  permits  makes  the 
operational  flexibility  provision  a 
virtual  redundancy.  The  Agency  does 
not  believe  that  Congress  would  have 
included  section  502(b)(10)  in  the  1990 
Act  amendments  if  it  were  merely  a 
mandate  providing  for  permits 
containing  alternative  scenarios, 
because  section  504(a)  effectively 
requires  the  same.  As  explained  above, 
section  504(a)  provides  that  a  source’s 
permit  must  contain  the  terms  and 
conditions  necessary  to  assure 
compliance  with  applicable 
requirements.  For  a  source  whose 
operations  change  in  routine  or 
foreseeable  ways,  its  permit  should 
accordingly  anticipate  those  changes 
and  specify  the  requirements  that  will 
apply. 

On  the  other  hand,  EPA  cannot 
support  the  idea  that  section  502(b)(10) 
obliges  permitting  authorities  to  allow 
unrestricted  ad  hoc  proposals  for 
emissions  shifts  across  the  permitted 
facility  after  only  7  days’  notice.  This 
interpretation  would  effectively  allow 
sources  at  will  to  revise  requirements  of 
the  Act,  revise  the  compliance 
requirements  in  their  permits,  or  both. 
Neither  practice  is  defensible  as  a  legal 
or  policy  matter,  for  they  would  render 
the  permit  imenforceable,  in  violation  of 
the  mandates  of  sections  502(b)(5)(A) 
and  504(a)  that  permit  programs  and  the 
permits  themselves  assiue  compliance 
with  the  requirements  of  the  Act.’ 


’The  current  rule  does  allow  sources  to  make 
some  changes  that  contravene  permit  terms. 
However,  the  rule’s  definitions  governing  section 
502(b)(10)  changes  (“section  502(b)(10)  change” 
and  “emissions  allowable  under  the  permit”)  are 
drawn  tightly  to  limit  such  changes  to  those  permit 
terms  that  are  unrelated  to  enforcing  the  applicable 
requirements  of  the  Act.  The  EPA  believes  that  such 

Continu«xi 
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In  view  of  the  necessarily  limited 
scope  of  section  502(b)(10)  changes, 

EPA  interprets  this  section  primarily  as 
a  mandate  to  promote  emissions  trading 
within  permitted  facilities  that  is 
consistent  with  the  applicable 
underlying  requirements.  The  EPA  does 
not  believe,  however,  that  Congress 
intended  to  create  free-floating  authority 
for  a  source  to  revise  imilaterdly  the 
compliance  requirements  in  its  permit. 
The  combination  of  sections 
502(b)(5)(A),  502(b)(10),  and  504(a) 
appears  to  contemplate  changes  in  a 
facility’s  operations  that  do  not  require 
rewriting  the  permit  and  that  do  not 
increase  emissions  allowable  under  the 
permit.  This  is  a  reasonable  description 
of  a  well-crafted  emissions  trading  plan 
with  compliance  terms  governing  pre- 
established  emissions  trading 
parameters.  The  common  theme  shared 
by  the  program  elements  EPA  is 
proposing  today  to  implement  section 
502(b)(10)  is  that  they  provide 
opportunities  for  emissions  trading, 
while  requiring  that  the  trading  plans  be 
clearly  enforceable  according  to 
established  compliance  terms. 

2.  Section  502(b)(10)  Changes 
For  the  reasons  presented  above,  EPA 
considers  the  potential  scope  of  section 
502(b)(10)  changes  to  be  very  narrow. 
Many  State  and  local  agencies,  however, 
contend  that  section  502(b)(10)  changes 
are  illegal,  unworkable,  and  unwise. 
They  argue  that  these  dianges  allow  a 
permittee  to  violate  its  permit  terms 
without  going  through  a  permit  revision 
process,  in  violation  of  sections 
502(b)(5)(A),  502(b)(6),  and  504(a).  As  a 
policy  matter,  they  argue  that  the 
section  502(b)(10)  change  process  will 
be  susceptible  to  misuse  and  possible 
abuse  by  permittees  seeking  to  confuse 
the  permitting  authority  and  avoid 
enforcement  actions. 

As  noted  above,  EPA  views  section 
502(b)(10)  changes  as  providing  an 
opportunity  for  a  source  to  clean  up  its 
permit  by  avoiding  compliance  with 
provisions  that  unnecessarily  constrain 
its  operations  in  ways  unrelated  to 
implementing  the  Act’s  requirements. 
However,  EPA  now  believes  that  section 
502(b)(10)  changes  will  create  a 
mechanism  that  could  potentially  wreak 
havoc  with  orderly  compliance 
determinations  under  the  permit 
As  permitting  authorities  began 
developing  programs  and  probing  the 
operation  of  this  provision,  it  became 
clear  that  determining  what  qualified  as 

changes  are  only  available  in  a  case  where  some 
extraneous  term  has  found  Its  way  into  the 
federally-enforceable  part  of  the  penntt  A  well- 
drafted  permit  should  not  contain  any  teims  subject 
to  section  S02(b)(10)  changes. 


a  section  502(b)(10)  change  is  a  delicate 
evaluation  of  just  what  terms  are 
absolutely  necessary  to  enforce 
applicable  requirements.  At  its  root,  this 
evaluation  involves  the  fundamental 
question  of  applicability:  are  the  permit 
terms  justified  by  the  applicable 
requirements?  The  process  for  these 
changes  allows  the  source  to  make  these 
determinations  unilaterally  and  act  on 
them  after  only  7  days’  notice,  with  the 
likelihood  that  neither  the  permitting 
authority  nor  EPA  will  have  reviewed 
them  in  any  detail,  and  with  no 
systematic  opportunity  for  review  by  the 
public.  A  permit  with  a  series  of  section 
502(b)(10)  notices  attached  to  it  voiding 
various  permit  terms  would  be  a 
cumbersome  dociunent  to  enforce  at 
best,  and  may  include  mistaken 
determinations  of  inapplicability  which 
would  cloud  the  enforcement  of  the 
permit  terms  which  are  avoided  by 
•  using  the  section  502(b)(10)  change 
notices. 

The  Agency  believes  that  the  risks 
posed  by  this  mechanism  far  outweigh 
the  relaUvely  slight  contribution  it 
makes  to  a  permittee’s  operating 
flexibility.  One  central  goal  of  the 
permit  program  is  to  settle  disputes  in 
the  permit  issuance  process  almut  the 
applicability  of  the  Act’s  requirements 
at  a  source  and  to  keep  such  disputes 
out  of  enforcement  actions.  Section 
502(b)(10)  changes  could  inject  such 
disputes  ^to  eniorcement  action  where 
a  facility  claims  to  have  properly 
avoided  a  permit  term  that  ^e 
permitting  authority  seeks  to  enforce. 
Litigating  the  availability  of  the  section 
502(b)(10)  process  to  avoid  the  permit 
term  would  basically  reopen  the 
question  of  the  applicability  of  the 
permit  term  and  the  underlying 
applicable  reouirement  to  the  facility. 

Moreover,  me  permit  issuance  process 
already  protects  a  source’s  interest  in 
avoiding  permit  terms  unrelated  to  the 
Act’s  requirements.  If  a  permit  contains 
an  unnecessary  or  extraneous  term,  the 
facility  will  have  good  grounds  to 
challenge  it  in  the  permit  issuance 
process,  and  ultimately  to  seek  review 
in  State  court.  'This  is  the  forum  where 
such  fundamental  disputes  of 
applicability  are  appropriately  resolved, 
not  with  a  unilateral  7-day  notice. 
Section  502(b)(10)  changes  give  the 
source  another  opportunity  for 
contesting  applicability,  and  arguably 
rewards  a  source  that  is  not  diligent  in 
scrutinizing  the  basis  for  the  permit 
terms  established  in  the  permit  issuance 
process. 

Consequently,  EPA  proposes  today  to 
eliminate  section  502(b)(10)  changes  as 
a  mechanism  for  implementing 
operational  flexibility.  The  Agency 


solicits  comment  on  the  rationale  for 
this  proposed  elimination. 

3.  Trading  Under  Permitted  Emissions 
Caps 

Section  70.4(b)(12)(iii),  as  described 
earlier,  requires  permitting  authorities 
to  allow  a  source  to  comply  with  a 
certain  type  of  cap  through  emissions 
trading  if  it  can  suggest  a  workable 
trading  program.  The  type  of  cap 
eligible  for  trading  imder  this  section  is 
a  cap  the  sorirce  imdertakes  in  its  part 
70  permit  to  limit  emissions 
independent  of  any  applicable 
requirement,  usually  to  avoid  an 
applicable  requirement  to  which  the 
source  would  otherwise  be  subject. 

Several  State  and  local  agencies  have 
expressed  concern  that  this  provision 
requires  them  to  approve  emissions 
trading  proposals  that  they  would  find 
inadequate  absent  the  mandate  of 
section  502(b)(10).  They  are  also 
concerned  that  the  trading  regime 
established  pursuant  to  tl^  provision 
would  supplant  enforcement  or  other 
requirements  associated  with 
underlying  applicable  requirements, 
perhaps  undoing  a  permitting 
authority’s  decisions  regarding  whether 
and  how  to  include  emissions  trading  in 
its  SIP.  In  addition,  some  State  and  l^al 
agencies  are  concerned  that  this 
provision  is  designed  to  authorize 
sources  to  create  ad  hoc  bubbles  after 
only  7  day’s  notice. 

Industry,  for  its  part,  has  objected  to 
the  fact  that  the  benefit  of  this  provision 
is  only  available  when  a  State  or  local 
agency,  in  its  discretion,  allows  a  source 
to  establish  a  cap  in  its  permit.  They 
argue  that  this  provision  can  hardly  be 
considered  adequate  implementation  of 
section  502(b)(10)’s  “mandate”  to 
provide  operational  flexibility  if  State  or 
local  agencies  can  imilaterally  block  the 
use  of  the  provision  by  simply  refusing 
to  grant  caps. 

The  Agency  proposes  to  retain  this 
provision  as  the  basic  mandate  for 
implementing  section  502(b)(10),  but  to 
revise  it  to  address  the  concerns 
expressed  by  permitting  authorities  and 
by  industry.  As  to  permitting 
authorities’  concerns,  the  proposed  rule 
makes  clear  that  a  permitting  authority 
must  allow  trading  if  it  determines  that 
the  trading  plan  proposed  by  the  source 
is  consistent  with  all  applicable 
requirements  (including  any  SIP 
provisions  governing  trading)  and  meets 
the  criteria  for  responsible  emissions 
trades  (described  mIow).  The  permitting 
authority  retains  its  discretion  to 
evaluate  proposed  trading  plans  using 
those  criteria.  Of  course,  this  provision 
also  creates  an  obligation  for  ^e 
permitting  authority  to  evaluate 
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proposed  trading  plans,  and  its  exercise 
of  discretion  will  be  subject  to  the 
appropriate  standard  of  review 
applicable  in  State  court  where  a  permit 
applicant  believes  the  permitting 
authority  has  arbitrarily  rejected  a 
trading  proposal.  The  permitting 
authority  may  not  reject  a  trading 
proposal  simply  because  as  a  matter  of 
policy  it  does  not  allow  trading  in 
circumstances  when  SIP  or  other 
applicable  requirements  would  not 
otherwise  restrict  such  trading. 

The  Agency  also  proposes  to  revise 
the  language  in  the  current  rule  to 
clarify  that  any  emissions  trading  plan 
developed  pursuant  to  this  provision 
should  operate  independently  of  the 
measures  a  source  undertakes  to  meet 
(as  opposed  to  avoid)  applicable 
requirements.  This  provision  would 
require  the  permitting  authority  to 
consider  emissions  trading  plans 
designed  to  comply  with  emissions  caps 
that  the  permitting  authority  establishes 
in  the  part  70  permit  in  addition  to 
applicable  requirements.  The  rule 
would  go  on  to  specify  that  the  permit 
must  in  addition  require  compliance 
with  all  applicable  requirements. 
Further,  if  an  emissions  cap  is 
established  in  the  permit  pursuant  to  a 
requirement  in  the  SIP,  and  the  SIP  does 
not  provide  for  emissions  trading  to 
demonstrate  compliance  with  the  cap, 
the  mandate  in  the  SIP  for  line-by-line 
compliance  under  the  cap  controls.  The 
section  502(b){10)  emissions  trading 
provision  therefore  attaches  only  where 
the  part  70  permit  alone  creates  the  cap, 
not  where  the  underlying  applicable 
requirement  provides  for  one. 

As  to  State  and  local  agency  concern 
over  ad  hoc  bubble  authority,  EPA 
proposes  to  clarify  what  is  implicit  in 
the  current  rule.  That  is,  the  compliance 
terms  governing  emissions  trading 
under  permit  caps  must  be  established 
along  with  the  cap  in  a  permit  issuance 
or  revision  process  subject  to  public 
review  and  comment.  All  the  terms  and 
conditions  of  any  emissions  trading 
plan  must  be  contained  in  the  permit. 
The  function  of  the  7-day  notice  under 
this  provision  is  not  to  establish  the 
terms  of  emissions  trading,  but  rather  to 
notify  the  permitting  authority  and  EPA 
that  the  source  is  utilizing  the  trading 
opportunities  already  provided  for  in 
the  permit. 

In  response  to  industry’s  concern, 
EPA  is  proposing  to  revise  the  language 
of  the  current  rule  to  require  permitting 
authorities  to  grant  a  source’s  request  to 
establish  as  well  as  trade  under  an 
independent  cap,  if  the  somce  proposes 
an  acceptable  cap  and  trading  plan.  The 
Agency  imderstands  industry’s  concern 
about  the  potential  unavailability  of 


trading  under  this  provision  as  currently 
drafted,  although  EPA  did  not  expect 
permitting  authorities  to  arbitrarily 
reject  well-crafted  caps.  As  provided 
above  for  trading,  permitting  authorities 
would  have  discretion  to  reject 
proposed  caps  if  they  were  not  allowed 
under  the  relevant  applicable 
requirement(s)  or  did  not  meet  the 
relevant  criteria  described  below  for 
trading  under  SIPs.  Permitting 
authorities  would  also  have  the  same 
duty  to  scrutinize  proposed  caps  and 
approve  them  if  they  do  meet  ihese 
criteria. 

The  Agency  believes  that  affording 
sources  an  opportxmity  to  establish  an 
emissions  cap  and  an  opportunity  to 
comply  with  that  cap  through  trading  is 
an  appropriate  means  of  implementing 
section  502(b)(10).  Accordingly,  a 
source  could  request  an  emissions 
trading  plan  to  meet  a  cap  that  would 
allow  the  source  to  shift  emissions 
among  several  emissions  rmits  operating 
under  the  cap.  At  the  seme  time,  the 
permit  must  contain  the  emission  limits 
and  compliance  terms,  including 
monitoring,  that  are  necessary  to  assure 
compliance  with  SIP  limits  and  other 
applicable  requirements.  Indeed,  it 
would  probably  behoove  the  source  to 
attempt  to  employ  the  same  monitoring 
regime  for  both  the  applicable 
requirements  and  the  cap. 

In  addition,  a  source  could  request  a 
cap  that  would  restrict  total  plant 
emissions  of  a  particular  pollutant 
(including  emissions  of  that  pollutant 
from  new  or  modified  imits  and 
activities)  at  an  emissions  level  that 
would  avoid  a  specific  applicable 
requirement.  Two  examples  serve  to 
illustrate  traditionally  accepted  options 
for  such  cap  development.  First,  a 
source  that  must  obtain  a  part  70  permit 
because  it  is  already  major  for  NOx 
emissions  might  wish  to  avoid  also 
being  major  for  volatile  organic 
compounds  (VCX;)  emissions  in  order  to 
avoid  the  reasonably  available  control 
technology  (RACT)  requirements  that 
apply  only  to  major  VOC  sources  (e.g., 
for  this  example,  sources  of  100  or  more 
tons  per  year  (tpy)  VCX^’s  are  major).  To 
accomplish  this  result,  the  source  could 
establish  in  its  part  70  permit  an 
enforceable  emissions  cap  for  VOC’s  of 
99  tpy  and  an  enforceable  means  to 
track  total  plantwide  VOC  emissions 
from  the  source  (including  any 
emissions  from  new  or  modified  units). 
Compliance  with  such  a  cap  would  have 
the  effect  of  insulating  the  source  from 
the  RACT  requirement  to  which  any 
major  source  of  VOC’s  would  be  subject. 

Second,  a  plant-wide  emissions  limit 
could  be  set  for  a  major  source  of  VOC’s 
at  a  level  which,  if  not  exceeded,  would 


allow  the  source  to  avoid  triggering 
preconstruction  review  under  part  C  of 
the  Act  even  when  it  made  physical 
changes  that  increased  VOC  emissions. 

In  this  example,  the  cap  would  be  set  at 
a  VOC  emissions  level  which  is 
representative  of  actual  source 
emissions  over  the  preceding  5-year 
(contemporaneous)  period  plus  an 
amount  just  below  the  significance  level 
defining  a  major  modification  for  VOC 
(i.e.  40  tpy).  If  a  practical,  enforceable 
means  can  be  defined  in  the  permit  to 
track  emission  changes  from  new  as 
well  as  existing  emissions  sources  at  the 
plant,  then  compliance  with  the  cap 
would  avoid  the  triggering  of  otherwise 
applicable  PSD  requirements. 

In  designing  a  cap  such  as  in  the 
second  example,  it  is  important  to 
remember  that,  by  its  terms,  section 
502(b)(10)  cannot  accommodate  title  I 
modifications.  As  explained  earlier, 

EPA  believes  that  the  better 
interpretation  of  the  term  “title  I 
modifications”  would  include  changes 
subject  to  a  SIP-approved  minor  NSR 
program.  Industry  representatives  have 
expressed  concern  that  imder  this 
interpretation  of  title  I  modifications, 
the  utility  of  section  502(b)(10)  trading 
could  be  significantly  limited  to  the 
extent  changes  made  pursuant  to  a 
trading  regime  were  minor  NSR 
modifications.  They  contend  that  under 
this  interpretation  such  changes  would 
be  outside  the  scope  of  section 
502(b)(10)  and  would  require  permit 
revision,  even  if  they  did  not  exceed  the 
cap  established  in  the  permit. 

The  Agency  believes  that  section 
502(b)(10)  trading  plans  need  not  be 
circumscribed  by  State  or  local  minor 
NSR  programs.  The  effect  of  a  minor 
NSR  program  on  trading  plans  would 
initially  depend  on  the  scope  and 
design  of  the  minor  NSR  program.  The 
more  inclusive  the  minor  NSR  program, 
the  greater  the  likelihood  that  a  trade 
might  involve  a  minor  NSR 
mc^ification.  At  the  same  time,  a  minor 
NSR  program  that  allows  a  source  to 
undertake  a  practicably  enforceable 
emissions  cap  to  avoid  the  need  for 
modification-by-modification 
application  of  minor  NSR  requirements 
would  allow  section  502(b)(10)  trading 
plans  to  avoid  the  same. 

Regardless  of  the  availability  of 
emissions  caps  under  a  minor  NSR 
program,  trading  plans  could  be 
devtiluped  consistent  with  section 
502(b)(10)  to  the  extent  the  plans 
anticipated  and  provided  for  minor  NSR 
requirements  that  the  source  would 
have  to  meet  as  a  result  of  changes  made 
pursuant  to  the  trading  plan.  As 
described  in  more  detail  later  in  this 
preamble,  permitting  authorities  could 
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use  the  device  of  “advance  NSR”  to 
avoid  modification-by-modification 
application  of  minor  NSR  requirements. 
The  EPA  expects  that  a  source  may 
often  be  able  to  anticipate  both  the 
prospective  minor  mc^ifications  that 
would  occur  at  a  facility  as  a  result  of 
trading,  as  well  as  the  technology  or 
other  minor  NSR  requirements  that 
would  apply  as  a  result  of  the 
modification.  To  the  extent  the  trading 
plan  provided  for  these  requirements  to 
be  met  when  the  changes  are  made,  the 
changes  themselves  would  at  that  time 
not  trigger  NSR  and  thus  would  not  be 
title  I  modifications. 

It  is  also  worth  noting  that  the 
Agency’s  regulations  at  40  CFR  51.160- 
164  give  permitting  authorities 
significant  discretion  in  shaping  their 
minor  NSR  programs  to  meet  the 
statutory  requirements  of  section 
110(a)(2)(C)  of  the  Act.  This  discretion 
would  enable  permitting  authorities  to 
tailor  their  minor  NSR  programs  to 
better  fit  the  desired  shape  of  emissions  ' 
trading  programs  under  proposed 
§  70.4(b)(12),  provided  that  the  structure 
of  any  program  or  cap  would  adequately 
safegu^  all  applicable  ambient 
constraints  (e.g.,  national  ambient  air 
quality  standards).  This  limitation  might 
constrain  caps  to  VOC  emissions  trades 
imless  additional  ambient  safeguards 
are  added  for  other  criteria  pollutants 
(e.g.,  PM-10  or  S02).  For  instance,  a 
permitting  authority  that  wanted  to 
make  full  use  of  emissions  trading 
under  proposed  §  70.4(b)(12)  could  as 
part  of  its  minor  NSR  program  allow 
sources  to  establish  plant-wide 
emissions  caps  that  are  practicably 
enforceable  for  the  combination  of  new 
and  existing  emissions  imits  at  the  plant 
site.  Individual  changes  under  this  cap 
would  then  not  trigger  either  major  or 
minor  NSR  and  would  fall  within  the 
scope  of  section  502(b)(10). 

Tnese  options  for  cap  development 
should  effectively  address  many  of  the 
concerns  that  have  been  raised  by 
industry  about  the  potential  effect  of 
minor  NSR  on  a  source’s  ability  to  trade. 
In  addition  to  these  options,  it  should  be 
noted  that  today’s  proposal  contains 
other  provisions  that  would  also  be 
useful  in  addressing  these  concerns.  As 
previously  described,  the  proposal 
would  provide  that  changes  qualifying 
for  off-permit  treatment  could  be  made 
before  even  a  permit  revision 
application  is  submitted.  Moreover, 
changes  not  quaUfying  for  off-permit 
treatment  might  qualify  for  the 
streamlined  permit  revision  tracks 
(described  later  in  this  notice)  that  allow 
a  source  to  begin  operation  of  the 
change  as  early  as  the  day  it  submits  its 
permit  application.  These  proposed 


provisions  would  reduce  delay  and 
opportunity  costs  to  affected  sources. 

The  Agency  solicits  comment  on 
whether  these  aspects  of  the  proposal 
together  with  the  options  for  cap 
development  and  “advance  NSR”  noted 
above  would  adequately  address  the 
concerns  raised  by  industry  while 
assuring  compliance  with  the  Act. 

The  foregoing  discussion  on  caps 
points  out  the  ramifications  of  the 
intersection  of  minor  NSR  and  part  70 
permit  revision  requirements  generally 
for  plant-wide  caps,  whether  or  not 
developed  pursuant  to  the  part  70 
provisions  implementing  section 
502(b)(10).  Plant-wide  caps  currently 
are  being  used  to  both  limit 
applicability  (as  in  the  case  of  a  NSR 
cap)  and  as  an  air  quality  management 
tool  (as  in  the  case  of  a  ratcheting  cap 
within  the  Regional  Clean  Air- 
Incentives  Market  program  in  the  South 
Coast  Air  Quality  Management  District 
of  California).  The  EPA  believes  that 
plant-wide  caps  represent  a  sound 
alternative  for  sources  seeking  to 
maximize  their  production  flexibility 
while  still  meeting  Act  mandates. 
However,  under  either  the  current  or 
proposed  part  70,  care  must  be  used  in 
constructing  caps  to  avoid  triggering 
part  70  permit  revision  requirements. 

The  Agency  wishes  to  clarify  that 
neither  the  proposal  nor  the  current  rule 
would  interfere  with  the  establishment 
of  other  plant- wide  caps  set  by 
permitting  authorities  that  are  in 
addition  to  applicable  requirements.  It 
notes  that  changes  at  a  source  operating 
in  compliance  with  a  plant-wide  cap 
developed  by  a  State  or  local  agency 
would  not  need  a  permit  revision, 
provided  the  change  did  not  violate  an 
existing  permit  term  or  trigger  an 
applicable  requirement  to  which  the 
source  was  not  previously  subject. 

4.  Trading  Under  the  Implementation 
Plan 

As  noted  above,  §  70.4(b)(12)(ii) 
authorizes,  but  does  not  require, 
permitting  authorities  to  allow  a  source 
to  engage  in  emissions  trading  as 
provided  by  the  applicable 
implementation  pl^  without  revising 
its  permit.  Environmental  groups  argue 
that  this  provision  creates  the  risk  of  a  ' 
“shell  game”  in  which  neither  the 
permit  nor  the  SEP  contain  adequate 
compliance  requirements  to  assure  that 
the  emissions  trades  allowed  are 
enforceable.  They  believe  that  after 
incorporating  carefully  crafted  emission 
limits  into  the  permit  at  issuance,  a 
source  could  send  in  a  7-day  notice  to 
opt  into  a  SIP  trading  regime  that  no  one 
scrutinized  at  permit  issuance. 


In  response  to  this  concern,  the 
proposed  part  70  revisions  would 
require  that  the  permit  identify  as  part 
of  a  permit  issuance,  renewal,  or 
significant  permit  revision  process  those 
permit  terms  which  may  be  replaced 
with  the  emissions  trading  provisions  in 
the  implementation  plan. 

A  similar  concern  nas  been  expressed 
that  this  provision  allows  sources  to 
replace  enforceable  emission  limits  in 
the  permit  with  as  yet  imdefined  trading 
programs  in  SIP’s.  The  Agency’s 
response  is  that  the  trading  provisions 
which  a  source  may  use  under  this 
provision  must  be  approved  into  the  SIP 
through  a  process  that  involves 
rulemaking  on  the  State  or  local  level 
(including  a  hearing)  and  on  the  Federal 
level  with  public  notice  and  an 
opportunity  for  public  comment.  As 
EPA  stated  when  it  promulgated  this 
provision,  there  are  currenUy  no 
approved  SIP’s  that  are  designed  to 
implement  these  trading  provisions  (57 
FR  32268).  If  permitting  authorities 
choose  to  develop  such  SIP 
requirements,  the  public  will  have 
ample  opportunity  to  scrutinize  the 
ability  of  a  SIP  trading  plan  to  supply 
the  complimce  terms  that  would 
replace  permit  terms. 

Furthermore.  EPA  envisions  that  there 
will  be  substantial  effort  required  to 
formulate  such  SIP  provisions,  which 
would  be  roughly  analogous  to 
developing  a  general  permit  within  the 
SIP  consistent  with  the  criteria  for 
emissions  trading  outlined  below  for 
classes  of  emissions  trades  at  source 
categories.  One  reason  EPA  has  made 
this  method  for  implementing  section 
502(b)(10)  optional  for  permitting 
authorities  is  that  it  would  entail  a 
significant  restructuring  of  existing  SIP’s 
to  accomplish.  Moreover,  such  SIP’s 
would  have  to  supply  sufficient  detail  to 
enforce  compliance  with  the  level  of 
emissions  reduction  required  by  the 
permit  term  that  the  SIP’s  requirements 
could  replace.  If  any  party  believed  that 
a  proposed  SIP  revision  did  not  contain 
sufficiently  clear  or  detailed  compliance 
requirements,  they  could  challenge  the 
SIP  proposal  or  the  proposed  permit 
that  identified  the  units  eligible  for  such 
trading  based  on  its  failure  to  include 
enforceable  emission  limitations 
consistent  with  section  110(a)(2)(A)  of 
the  Act.  Therefore,  there  is  no  risk  of  a 
“shell  game”  in  which  the  public 
searches  fiuitlessly  in  the  permit  or  the 
SIP  for  enforceable  compliance  terms. 

5.  Criteria  for  Emissions  Trading 
Provisions 

As  a  result  of  the  above  interpretation 
of  section  502(b)(10)  and  other  elements 
of  the  part  70  rule,  ^A  £mticipates  that 
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State  and  local  permitting  authorities 
will  be  evaluating  proposals  for 
emissions  caps  and  trading  plans  in  a 
variety  of  contexts.  Therefore,  EPA 
believes  it  is  useful  to  emphasize  the 
key  criteria  it  has  identified  for 
evaluating  emissions  caps  and  trading 
caps.  These  criteria  are  drawn  from 
EPA’s  Emissions  Trading  Policy 
Statement  (51  FR  433814  (Dec.  4, 1986), 
hereinafter  the  ET  Policy)  and  the  final 
Economic  Incentive  Program  Rules  (59 
FR  16690  (April  17, 1994),  hereinafter 
the  EIP  rule.  See  also  the  preeunble  to 
the  final  part  70  rules  (57  FR  32268). 
Although  each  of  these  prior  statements 
discusses  emissions  caps  or  trading  in  a 
slightly  different  context  (e.g.,  setting  up 
an  entire  program  as  opposed  to 
determining  an  emissions  reduction 
credit  at  an  individual  source  or 
establishing  a  plant-wide  emissions  cap 
below  which  a  particular  requirement 
such  as  major  NSR  or  112(g)  would  not 
apply  for  that  polKitant),  there  are 
critical  criteria  that  nm  through  all 
responsible  emissions  caps  or  trading 
plans  as  they  would  apply  in  the 
context  of  this  rule. 

a.  Quantifiable.  Emissions  being 
capped  or  traded  in  an  emissions 
trading  plan  must  be  quantifiable.  There 
must  be  a  workable,  reliable  method  for 
determining  the  amount  of  emissions 
being  counted  towards  a  cap  or  being 
trad^.  “Quantification  may  be  based  on 
emissions  factors,  stack  tests,  monitored 
values,  operating  rates  and  averaging 
times,  process  or  production  inputs, 
modeling,  or  other  reasonable 
measurement  practices.  The  same 
method  of  calculating  emissions  should 
generally  be  used  to  quantify  emission 
levels  both  before  and  after  the 
reduction”  (ET  Policy,  51  FR  43832,  see 
also  final  EIP  preamble,  59  FR  16689). 
For  example,  emission  sources  that  are 
regulated  by  work  practice  standards 
because  emissions  are  difficult  to 
quantify  using  an  emission  limit  would 
be  unlikely  candidates  for  inclusion  in 
an  emissions  cap  or  trading  plan,  absent 
some  new  development  in  measurement 
or  monitoring  methodology. 

b.  Enforceable.  The  emissions  cap  or 
trading  plan  must  be  embodied  in  a 
federally-enforceable  instrument  with 
clear  and  unambiguous  compliance 
requirements  which  EPA,  the  permitting 
authority,  and  citizens  may  readily 
enforce  as  a  practical  matter.  Typically 
this  will  be  the  part  70  permit,  although, 
as  discussed  above,  it  may  also  be  the 
SIP.  An  emission  limit  must  also  be 
practicably  enforceable,  with 
monitoring  and  recordkeeping 
requirements  that  match  the  emissions 
limits  and  averaging  time  designed  into 
the  emissions  trading  plan.  “Bubbles 


should  be  incorporated  in  an 
enforceable  compliance  instrument 
which  requires  recordkeeping  based  on 
the  averaging  period  over  which  the 
bubble  is  operating,  so  it  may  easily  be 
determined  over  any  single  averaging 
period  that  bubble  limits  are  being  met” 
(ET  Policy,  51  FR  43832). 

c.  Replicable.  Caps  and  trading 
procedures  should  be  structured  so  that 
two  independent  entities  applying  the 
procedures  would  obtain  the  same 
result  when  determining  compliance 
with  the  emission  cap  or  tradii^ 
provisions.  In  the  context  of  an 
emissions  cap  or  trading  plan  approved 
into  a  permit,  this  involves  objective 
methods  of  quantifying  and  accotmting 
for  emissions.  “All  source-specific 
program  requiremrats  must  be 
structured  in  such  a  way  that  both 
inspectors  and  facility  owners  can  judge 
the  compliance  status  of  a  faciUty  at  any 
time.  •  *  *  This  will  require  an 
authoritative,  reliable  repository  of  all 
relevant  information  at  each  fai^ity” 

(EIP  rule,  59  FR  16690). 

d.  Surplus.  Where  a  permitting 
authority  is  establishing  SIP  rules  to 
authorize  trading  at  permitted  facilities, 
as  described  above,  those  ndes  must  be 
consistent  with  the  assumptions  made 
in  the  demonstration  of  reasonable 
further  progress,  attainment,  or 
maintenance  supporting  the  SIP.  For 
example,  emissions  reductions  which  a 
source  may  use  as  an  emissions 
reduction  credit  in  any  trading  rule 
must  not  already  be  relied  upon  for  SIP 
planning  piuposes  (see  generally  ET 
Policy,  51  FR  43832),  nor  may  the 
reductions  be  otherwise  required  under 
any  provision  of  the  Act. 

e.  Accountable.  Correspondingly,  the 
reasonable  further  progress,  attainment, 
or  maintenance  demonstration  must 
account  for  the  aggregate  effect  of  the 
emissions  cap  or  trades  allowed  under 
any  such  cap  or  trading  rules  (see  57  FR 
32268). 

D.  Other  Elements  of  the  Rule  Providing 
Operational  Flexibility 

Beyond  the  mandate  in  section 
502(b)(10).  the  current  rule  requires  that 
permit  programs  contain  other  elements 
providing  operational  flexibility.  The 
Agency  is  proposing  to  retain  these 
provisions  with  minor  adjustments 
subsequently  described. 

1,  Emissions  Trading  Based  on 
Applicable  Requirements 

Section  70.6(a)(8)  of  the  current  rule 
requires  that  permits  state  that  no 
permit  modification  shall  be  required 
under  approved  economic  incentive  and 
similar  programs  for  changes  that  are 
provided  for  in  the  permit.  Section 


70.6(a)(10)  further  provides  that  permits 
must  also  include  terms  and  conditions 
for  emissions  trading  where  the 
applicant  requests  them  and  the 
underlying  applicable  requirements 
provide  for  emissions  trading  without 
requiring  a  case-by-case  review  of  each 
emissions  trade. 

Several  of  the  petitioners  in  the 
permits  case  expressed  concern  that  the 
rule  is  not  clear  that  economic  incentive 
programs  must  be  approved  in  the  SIP 
and  that  the  permit  terms  and 
conditions  governing  the  trading  must 
be  established  in  the  permit  pursuant  to 
procedures  that  involve  public 
comment.  They  also  obj^ed  that  these 
provisions  improperly  require  a 
permitting  au&ority  to  include  trading 
requirements  in  a  permit,  preempting 
their  authority  to  deny  emissions 
trading  to  sources. 

The  Agency  is  not  proposing  to 
change  these  provisions  significantly, 
other  than  to  clarify  in  §  70.6(a)(8)  that 
any  economic  incentive  or  similar 
program  or  process  providing  for 
emissions  trading  in  the  permit  must 
first  be  approved  in  an  implementation 
plan  or  other  applicable  requirement. 
Both  provisions  read  in  context  make 
clear  that  the  permit  must  contain  the 
compliance  terms  and  conditions 
governing  any  emissions  trades 
authorize  in  the  permit  pursuant  to 
these  requirements.  Section  70.6(a)(8) 
requires  that  any  emissions  trading 
changes  must  be  provided  for  in  the 
permit.  Nothing  in  that  section  removes 
the  obligation  for  all  permits  to  have 
terms  and  conditions  pursuant  to 
§§  70.6(a)  and  (c)  to  assure  compliance 
with  all  permit  terms,  including  the 
trading  provisions.  Section  70.6(a)(10) 
explicitly  refers  to  the  rest  of  §§  70.6(a) 
and  (c)  in  directing  that  compliance 
terms  must  be  in  the  permit.  Therefore, 
when  the  permit  is  issued,  the  public 
will  have  ample  opportunity  in  the 
permit  issuance  process  to  scrutinize 
those  compliance  terms  governing  the 
emissions  trades. 

The  Agency  does  not  agree  that  these 
trading  provisions  preempt  the 
discretion  of  State  and  local  permitting 
authorities.  Rather,  these  provisions 
require  a  permitting  authority  to  include 
in  the  permit  emissions  trading 
opportunities  already  contain^  in  the 
underlying  applicable  requirements. 
Note,  however,  that  where  tlie 
opportunity  for  trading  to  meet  an 
applicable  requirement  is  optional  and 
subject  to  the  discretion  of  the 
permitting  authority,  this  discretion  is 
limited  by  the  requirement  in 
§  70.6(a)(10)  which  requires  the 
permitting  authority  to  provide  for  such 
trading.  Commenters  may  raise  any 
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complaint  they  may  have  with  the 
appropriateness  of  mandatory  emissions 
trading  when  the  applicable 
requirement  is  established,  through 
either  an  approval  or  rulemaking 
process  for  a  SIP  or  Federal  standard. 

The  permitting  authority  will  be 
required  to  incorporate  the  applicable 
requirement  and  its  trading  opportunity 
into  the  permit. 

2.  Alternative  Operating  Scenarios 

Section  70.6(a)(9)  requires  that 
reasonably  anticipated  alternative 
operating  scenarios  must  be  provided 
for  in  the  permit  to  the  extent  all 
scenarios  comply  with  applicable 
requirements.  The  current  rule  specifies 
that  the  permitting  authority  include 
such  scenarios  in  the  permit  at  the 
request  of  the  sovuce.  As  explained 
above,  the  inclusion  of  all  reasonably 
foreseeable  alternative  scenarios  in  die 
permit  is  important  to  the  permit’s 
comprehensiveness.  The  Agency  is 
therefore  proposing  a  minor  revision  to 
this  section  of  the  rule  to  make  clear 
that  the  permitting  authority  is 
authorized  to  include  in  a  source’s 
permit  the  alternative  scenarios  that  it 
identifies  as  likely. 

Section  70.6(a)(9)  further  requires  that 
a  source  keep  a  contemporaneous  record 
of  all  changes  among  alternative 
scenarios  in  an  on-site  log.  Several 
petitioners  in  the  permit  case  have 
challenged  the  use  of  an  on-site  log  to 
record  changes  among  scenarios.  They 
argue  that  the  risk  of  post  hoc 
manipulation  of  an  on-site  log  is  too 
great,  potentially  allowing  a  facility  to 
chcmge  records  of  which  scenario  was  in 
effect  at  specific  times  in  an  effort  to 
reconcile  the  recorded  scenarios  with 
the  monitoring  data  the  source  must 
submit  semi-annually. 

In  response  to  these  concerns,  today’s 
proposed  revisions  to  part  70  would 
allow  a  source  to  use  an  on-site  log  of 
changes  among  operating  scenarios 
when  each  of  those  scenarios  has 
monitoring  that  meets  two  conditions. 
First,  each  scenario  must  be  monitored 
in  a  way  that  yields  objective, 
contemporaneous  measurement  and 
recordation  of  the  relevant  emissions  or 
parameters.  Second,  each  scenario  must 
have  a  sufficiently  different  means  of 
measurement  that  the  contemporaneous 
record  reveals  the  scenario  under  which 
the  source  was  operating  when  the 
record  was  made.  In  any  other  case,  the 
facility  would  be  required,  for  each 
week  during  which  one  or  more  changes 
to  a  different  operating  scenario  was 
made,  to  copy  the  on-site  log  of  changes 
for  that  week  and  mail  it  to  the 
permitting  authority.  These  proposed 
new  provisions  would  assure  that  either 


the  scenarios  are  monitored  in  a  way 
that  inherently  reveals  the  scenario  in 
effect  at  all  times,  or  the  permittee 
reports  changes  among  scenarios  within 
a  sufficient  period  of  time  to  avoid  any 
significant  possibility  of  after-the-fact 
tampering. 

The  Agency  invites  comments  on  two 
aspects  of  this  proposal  to  revise  the 
reporting  requirements  associated  with 
alternative  scenarios.  First,  EPA  is 
concerned  that  this  framework  for 
reporting  would  create  another  layer  of 
complexity  and  paperwork  in  order  to 
address  a  risk  that  may  be  theoretically 
important,  but  actually  small. 
Subsequently  in  today’s  notice,  EPA 
proposes  to  clarify  that  the  required 
monitoring  reports  must  indicate  the 
alternative  scenario  that  was  in 
operation  during  each  monitored 
period.  In  light  of  this  clarification,  EPA 
requests  information  concerning  the 
need  for  and  burden  of  the  proposed 
changes  to  the  alternative  scenarios 
reporting  requirements.  The  Agency  is 
particularly  interested  in  permitting 
authorities’  experiences  with 
monitoring  alternative  scenarios.  In 
their  experience,  has  tampering  with 
compliance  reports  been  a  problem? 
Would  the  proposed  revisions 
effectively  address  any  such  problem? 
Specific  accounts  of  experiences  and 
practices  in  the  field  would  assist  EPA 
in  deciding  whether  to  Include  the 
proposed  revisions  in  the  final  rule. 

Second,  assuming  EPA  promulgates 
revisions  requiring  reporting  of  changes 
between  alternative  scenarios,  the 
Agency  is  interested  in  receiving 
comments  on  the  appropriate  interval 
for  reporting.  Weekly  reports  are 
proposed,  but  EPA  requests  comments 
and  information  on  whether  monthly  or 
quarterly  reporting  would  be  sufficient 
to  significantly  reduce  any  risk  of 
tampering  with  the  relevant  records. 

3.  Advance  NSR  Approval 

The  Agency  also  proposes  to  allow 
the  use  of  alternative  scenarios  to 
provide  advance  approval  of 
construction  or  modification  subject  to 
NSR.  If  a  permit  applicant  can 
anticipate  its  construction  or 
operational  needs  with  sufficient 
particularity,  the  permitting  authority 
may  be  able  to  build  into  the  permit  an 
alternative  scenario  that  sets  forth  and 
makes  enforceable  the  applicable  NSR 
requirements  to  which  the  source  would 
become  subject  on  constructing  or 
modifying  its  operations  in  that  fashion. 
The  permitting  authority  would 
essentially  be  approving  a  construction 
permit  in  advance  and  placing  its  terms 
within  the  operating  permit.  The 
opportunity  for  the  source  to  act  on  the 


permission  to  construct  would  expire 
consistent  with  the  limits  in  the 
underlying  program  for  the  duration  of 
a  construction  approval  (e.g.,  a  PSD 
permittee  must  generally  begin  a 
continuous  course  of  construction 
within  18  months  of  permit  issuance). 
Where  the  applicable  NSR 
requirement(s)  would  not  allow  the 
source  to  implement  an  advance  NSR 
change  as  an  alternative  scenario 
through  the  full  term  of  the  permit,  EPA 
solicits  comment  on  allowing  a 
permitting  authority  to  extend  the 
availability  of  the  advance  NSR  option 
subject  to  certain  additional  constraints. 
For  example,  when  the  period  over 
which  a  specific  control  determination 
is  authorized  would  be  exceeded,  the 
permit  might  still  provide  that  the 
advance  NSR  option  remains  available 
to  the  source  if  the  source  resubmits  the 
control  approach  to  the  permitting 
authority  before  its  expiration  and  it  is 
reaffirmed.  If  no  change  from  the 
originally  approved  approach  is 
required,  the  source  could  again  have 
the  option  to  implement  the  related 
operational  change  as  an  alternative 
scenario. 

The  Agency  anticipates  that  the 
advance  opportunity  may  prove  useful 
in  enhancing  the  flexibility  under  the 
permit  for  facilities  that  can  anticipate 
their  expansion  needs  with  reasonable 
specificity.  Comment  is  invited  on  the 
use  of  “advance  NSR’’  for  any  of  the 
following  programs:  nonattainment  area 
NSR  under  part  D  of  the  Act,  PSD  under 
part  C,  minor  NSR  imder  section 
110(a)(2)(C),  and  modifications  at  HAP’s 
sources  under  section  112. 

E.  Permit  Revisions 
1.  Introduction 

As  set  forth  above,  the  only  changes 
requiring  a  permit  revision  are  those 
that  cannot  be  operated  without  (1) 
violating  a  permit  term,  or  (2)  rendering 
the  source  subject  to  a  requirement  to 
which  the  source  has  not  been 
previously  subject.  The  number  of 
changes  requiring  permit  revision  can 
be  minimi2«d,  moreover,  through  the 
use  of  alternative  scenarios  and 
operational  flexibility  provisions,  as 
well  as  "worst-case”  permitting  (i.e., 
writing  permits  to  reflect  maximum 
allowable  emissions).  In  view  of  these 
provisions,  EPA  believes  that  a  permit 
can  and  should  be  crafted  to 
accommodate  a  broad  spectrum  of 
changes  at  the  covered  source. 

There  is  a  limit,  however,  to  a 
source’s  ability  to  predict  the  future, 
and  some  changes  at  a  facility  will 
require  permit  revision.  The  issue  then 
becomes  how  to  revise  the  permit.  Of 
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course,  changes  qualifying  for  off-permit 
treatment  need  not  await  permit 
revision  before  being  operated.  But  for 
all  other  changes  requiring  permit 
revision,  the  procedures  for  revising  the 
permit  will  be  key  to  a  source’s  ability 
to  make  changes  in  time  to  meet  market 
demands.  Finding  the  right  balance 
between  industry’s  need  for  flexibiUty 
and  the  public’s  interest  in  permit 
decisionmaking  has  been  a  challenge  for 
the  Agency. 

The  current  rule  establishes  a  three- 
track  revision  process  that  provides 
differing  levels  of  review  depending  on 
the  nature  of  the  change  being  made. 
Administrative  amendments  receive  the 
least  process  (i.e.,  no  public,  affected 
State,  or  EPA  review),  and  are 
consequently  limited  to  changes  that 
either  are  trivial  in  nature  or  have 
already  undergone  a  preconstruction 
permit  process  (e.g.,  NSR)  that  met  part 
70  permit  content  and  process 
requirements  (see  §  70.7(d)(l)(v)).  Minor 
permit  modifications  receive  EPA  and 
affected  State  review,  but  only  after  the 
source  has  begun  to  operate  the  change. 
They  receive  no  public  review,  and  are 
accordingly  limited  to  changes  that, 
among  other  things,  are  not 
modiftcations  under  any  provision  of 
title  I  and  do  not  involve  case-by-case 
determinations.  Significant  permit 
modifications  are  processed  using  full 
permit  issuance  procedures,  including 
public,  affected  State,  and  EPA  review. 
All  changes  not  efigible  for 
administrative  amendment  or  minor 
permit  modification  treatment  must  be 
processed  as  significant  permit 
modifications.  In  addition,  such  changes 
may  not  be  operated  imtil  the  permit 
has  been  revised  to  accommodate  the 
change. 

Related  to  these  procedures  is  the 
availability  of  a  “permit  shield’’  against 
enforcement  action.  Under  §  70.6(f)  of 
the  current  rule.  States  are  authorized  to 
include  in  a  source’s  permit  a  provision 
stating  that  compliance  with  the 
conditions  of  the  permit  shall  be 
deemed  compliance  with  any  applicable 
requirement  to  which  the  source  was 
subject  as  of  the  date  of  permit  issuance 
and  which  is  addressed  by  the  permit. 

In  other  words,  so  long  as  a  source 
complies  with  its  permit,  and  its  permit 
indicates  which  applicable 
requirements  do  and  do  not  apply  to  the 
source,  the  source  may  not  be 
prosecuted  for  failing  to  comply  with  a 
requirement  that  the  permit  failed  to 
incorporate  either  correctly  or  at  all.  The 
rule,  however,  does  not  extend  the 
shield  to  permit  terms  that  are  revised 
via  administrative  amendment  or  minor 
permit  modification  procedures, 
because  of  the  lack  of  public  process 


associated  with  those  permit  revision 
tracks. 

As  noted  above,  many  of  the  issues 
raised  in  the  part  70  lawsuit  relate  to 
one  or  more  of  the  revision  tracks.  State 
petitioners  are  concerned  that  the  rule 
allows  sources  to  make  changes  eligible 
for  administrative  amendment  and 
minor  permit  modification  procedures 
without  adequate  permitting  authority 
review  or  prior  approval.  Environmental 
groups  and  some  State  litigants  argue 
that  public  notice  and  opportunity  for 
comment  must  be  provided  for  minor 
permit  modifications;  otherwise, 
sources  will  be  able  to  rewrite  with 
virtually  no  process  substantive  permit 
terms  t^t  had  been  established  through 
full  public  process.  'They  also  assert  that 
the  public’s  right  under  the  statute  and 
the  rule  to  petition  EPA  or  the  courts  to 
overturn  permitting  decisions  is 
effectively  mooted  in  the  case  of  minor 
permit  modifications  by  the  rule’s 
failure  to  provide  public  notice  of  those 
chances.  . 

Industry,  on  the  other  hand,  believes 
that  the  current  rule’s  revision 
procedures  are  more  burdensome  than 
necessary  for  small  changes  or  changes 
that  have  undergone  prior  permitting 
authority  review.  In  general,  they  argue 
that  there  is  some  level  of  changes  that 
may  be  incorporated  into  a  part  70 
permit  without  public  process  on  de 
minimis  grounds.  In  particular,  they 
contend  that  changes  that  have  already 
received  preconstruction  approval  (e.g., 
pursuant  to  NSR)  do  not  warrant  further 
process  before  being  incorporated  into  a 
part  70  operating  permit  'They  therefore 
recommend  that  the  rule  allow  such 
changes  to  be  treated  as  administrative 
amendments  and  included  in  a  part  70 
permit  without  public,  affected  State,  or 
EPA  review.  They  also  suggest  that 
minor  permit  m'sdifications  do  not 
warrant  affected  State  and  EPA  review 
and  should  get  the  benefit  of  a  permit 
shield. 

Clouding  the  debate  over  the 
sufficiency  of  the  ciurent  rule’s  revision 
procedures  has  been  the  issue  of  the 
proper  interpretation  of  the  phrase, 
“modifications  imder  any  provision  of 
title  I.’’  As  indicated  above,  imder  the 
current  rule  title  I  modifications  are  not 
eligible  for  minor  piermit  modification 
procedures.  The  scope  of  minor  permit 
modifications  thus  depends  in  p^  on 
the  interpretation  of  “title  I 
modification.’’  Under  a  narrow  reading 
of  that  term,  a  change  subject  to  minor 
NSR  can  be  operated  before  affected 
State  and  EPA  review  and  then 
incoiporated  into  a  part  70  pennit 
without  pubUc  review,  provided  the 
change  is  not  prohibited  by  any  of  the 
other  applicable  "gatekeepers."  Under  a 


broad  reading,  a  minor  NSR  change  can 
be  operated  only  after  the  permit  has 
been  revised  via  significant  permit 
modification  procedures  providing  for 
full  public  process.  The  meaning  of  title 
I  modification  thus  determines  whether 
the  public  gets  any  notice  of  permit 
actions  involving  a  minor  NSR  change 
and  whether  sources  can  operate  such  a 
change  as  soon  as  they  apply  for  a  part 
70  permit  revision  or  as  long  as  18 
months  afterwards. 

The  Agency  is  concerned  that  the 
current  rule  requires  either  too  Uttle  or 
too  much  public  process  depending  on 
how  the  title  I  m^fication  gatekeeper 
is  read.  As  explained  previously,  EPA 
believes  that  minor  NSR  programs  play 
an  important  role  in  the  statutory  design 
for  achieving  clean  air.  Not  only  do 
those  programs  ensure  that  minor 
sources  do  not  interfere  with  an  area’s 
attainment  of  air  quafity  standards,  they 
also  provide  sources  with  a  means  of 
establishing  federally-enforceable  limits 
on  potential  to  emit  that  sources  may 
rely  upon  to  avoid  more  burdensome  . 
requirements.  Accordingly,  EPA 
considers  it  inappropriate  to  allow  all 
minor  NSR  actions  to  escape  public 
review  altogether.  On  the  oth^  hand, 
EPA  does  not  beheve  that  all  or  even 
most  minor  NSR  changes  warrant  the 
full  public  procedures  required  for 
significant  permit  modifications.  All 
changes  subject  to  minor  NSR  by 
definition  have  undergone  prior 
permitting  authority  review,  and  many 
involve  at  most  only  small  increases  in- 
emissions.  More  streamlined  procedures 
should  thus  be  sufficient  for 
incorporating  those  changes  into  the 
part  70  permit. 

In  attempting  to  resolve  the  issues 
concerning  permit  revision  procedures, 
EPA  has  sov^t  to  strike  the  appropriate 
balance  between  permitting  integrity 
and  flexibility.  Title  V  of  the  Act 
provides  for  a  number  of  procedural 
safeguards  to  ensure  the  integrity  of  the 
permitting  process.  These  safeguards 
include  EPA  review  of,  and  appropriate 
opportunities  for  public  and  affected 
State  participation  in,  permit 
decisionmaking  (see  sections  505(a)  and 
(b)  and  502(b)(6)).  At  the  same  time,  title 
V  calls  for  pennit  procedures  that  are 
“streamlined”  and  “expeditiousO”  (see 
section  502(b)(6)).  The  Agency  believes 
the  statute  afibrds  it  broad  discretion  to 
fashion  permit  revision  procedures  that 
are  reasonable  in  light  of  the 
environmental  interests  at  stake.  In 
developing  the  proposed  permit 
revision  procedures,  EPA’s  approach 
has  been  to  provide  procedural 
safeguards,  including  opportunities  for 
public  and  affected  state  participation, 
that  are  commensurate  with  the 
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potential  environmental  significance  of 
the  change  being  sought.  Thus,  for  the 
most  environmentally  significant 
changes,  the  greatest  procediual 
protections  would  be  afforded, 
including  a  30-day  public  comment 
period  and  permitting  authority  final 
decision  before  the  change  could  be 
made.  For  environmentally  insignificant 
changes,  however,  EPA  has  authority  to 
forego  procedural  protections,  including 
public  and  affected  State  review,  on  de 
minimis  grounds  (see  Alabama  Power 
Co.  V.  Castle,  636  F.2d  323,  357-361 
(D.C.Cir.  1979).  To  ensure  that  the 
changes  are  indeed  insignificant, 
though,  EPA  proposes  to  provide  for 
abbreviated  public  review  after  the 
change  has  been  made  and  it  solicits 
comments  on  this  approach. 

As  detailed  below,  EPA  is  proposing 
a  four-track  system  that  matches  the 
amount  of  public  process  provided  to 
the  potential  environmental  significance 
of  the  change,  taking  into  account  the 
amount  of  prior  public  review.  Only  the 
most  significant  changes  that  had 
received  little  or  no  prior  public  review 
would  be  processed  as  significant 
permit  revisions  requiring  a  30-day 
public  comment  period  and  an 
opportimity  for  a  public  hearing  before 
the  source  could  operate  the  change. 

The  large  majority  of  changes  requiring 
permit  revision  would  be  processed 
using  one  of  the  three  more  streamlined 
tracks,  with  the  choice  of  track 
depending  primarily  on  the  size  of  the 
change  and  the  amount  of  public 
process  the  change  received  prior  to  the 
part  70  revision  process.  To  die  extent 
a  change  was  subjected  to  public  review 
prior  to  the  part  70  process  (e.g.,  as  a 
result  of  preconstruction  review),  it 
would  receive  abbreviated  or  no 
additional  pubhc  review  during  the  part 
70  process.  To  the  extent  a  change  was 
small  in  terms  of  emissions  impact, 
even  if  no  prior  public  review  was 
provided,  it  would  receive  only  post  hoc 
public  review  during  the  part  70 
process.  In  addition,  the  permit  shield 
would  be  available  for  some  of  the 
changes  that  underwern.  streamlined 
processing. 

The  following  section  of  the  preamble 
provides  an  overview  of  the  four  permit 
revision  tracks  being  proposed  and  then 
examines  each  of  the  tracks  in  turn, 
beginning  with  the  most  streamlined. 
While  EPA  believes  that  the  proposed 
framework  better  balances  the  interests 
of  industry  and  the  public  in  the  permit 
revision  process,  it  is  nonetheless 
concerned  that  it  may  be  too  complex  to 
be  readily  implemented.  The  Agency 
thus  solicits  suggestions  as  to  how  the 
proposed  procedures  might  be 


simplified  while  generally  reteiining  the 
balance  struck  by  the  overall  framework. 

2.  Overview  of  Proposed  Revision 
Procedures 

EPA  today  is  proposing  changes  to  the 
current  rule’s  revision  procedures  to  ' 
provide  a  streamlined  process  that 
includes  appropriate  opportimities  for 
public  participation.  Briefly  stated,  the 
Agency  proposes  to  largely  retain  the 
current  rule’s  administrative 
amendment  procedures,  which  provide 
no  public,  affected  State,  or  EPA  review 
and  allows  a  source  to  operate  an 
eligible  change  upon  submission  of  a 
permit  revision  application.  (In 
operating  a  change  before  its  permit  is 
revised,  the  source  accepts  the  risk  of 
being  found  liable  for  violating  its 
existing  permit  if  its  revision 
application  is  later  denied.)  Indeed,  EPA 
is  proposing  to  ease  one  of  the 
requirements  for  use  of  administrative 
amendments.  Under  the  current  rule, 
any  change  that  undergoes  a  prior 
preconstruction  review  process  that  (1) 
provides  public  and  affected  State 
review  opportunities  substantially 
equivalent  to  those  required  by  the  part 
70  rule,  (2)  addresses  part  70  permit 
content  requirements,  and  (3)  provides 
a  45-day  EPA  objection  opportimity  is 
eligible  for  administrative  amendment 
incorporation  into  the  part  70  permit. 
Under  today’s  proposal,  however,  a 
source  would  no  longer  have  to  wait 
until  the  end  of  EPA ’s  objection 
opportunity  to  construct  the  requested 
change.  Instead,  the  source  could 
construct  the  change  upon  receiving 
preconstruction  approval  and  could 
operate  the  change  at  its  own  risk  21 
days  after,  or  upon  submission  of,  an 
administrative  amendment  application, 
depending  on  the  nature  of  the  change. 
The  Agency’s  objection  opportunity 
would  begin  only  upon  submission  of 
the  administrative  amendment 
application. 

The  Agency  also  proposes  to  create  a 
new  permit  revision  track  for  changes 
having  a  de  minimis  effect  on 
emissions.  A  source  could  generally 
operate  at  its  own  risk  any  chemge  at  a 
small  unit  or  a  small  change  at  a  big  unit 
as  early  as  the  day  it  submits  a  permit 
revision  application.  To  ensure  the 
continuing  enforceability  of  controls  on 
big  units,  a  small  change  at  a  big  unit 
would  qualify  for  de  minimis  processing 
only  if  no  unauthorized  changes  to 
compliance  terms  were  needed.  Public 
and  affected  State  notice  and 
opportunity  to  challenge  the  eligibility 
of  the  change  for  the  process  would  be 
provided  after  the  change  was  made. 

The  Agency  would  not  review  de 
minimis  changes  unless  petitioned  to  do 


so.  Today’s  notice  takes  comment  on  a 
range  of  possible  size  thresholds  for 
defining  what  units  and  what  changes 
would  be  eligible  for  de  minimis  change 
processing. 

Extensive  revisions  are  being 
proposed  to  the  current  rule’s  minor 
permit  modification  provisions  to  create 
the  minor  permit  revision  track.  Public 
and  affected  State  notice  and  a  21 -day 
opportimity  to  challenge  the  eligibility 
of  the  change  for  the  process  would  be 
provided  before  the  source  could 
operate  the  change.  Following  the  close 
of  the  comment  period,  however,  the 
source  could  operate  the  change  at  its 
own  risk  if  no  commenter  objected  and 
the  permitting  authority  or  EPA  did  not 
act  to  disapprove  the  change  by  then.  If 
a  commenter  did  object,  the  source 
could  operate  the  change  starting  1 
week  after  the  close  of  5ie  comment 
period  if  the  permitting  authority  or 
EPA  did  not  act  to  disapprove  the 
change  by  then.  A  public  commenter 
whose  objection  was  not  heeded  would 
have  recourse  to  the  courts,  either  to 
require  the  permitting  authority  to 
respond  to  ^e  objection  or  to  challenge 
the  agency's  rejection  of  it.  The 
permitting  authority  would  be  required 
to  take  final  action  on  the  revision 
application  within  60  days  of  receiving 
it  or  15  days  after  EPA’s  45-day  review 
period  had  expired. 

In  view  of  the  public  participation 
opportunities  provided,  the  scope  of 
changes  eligible  for  minor  permit 
revision  procedures  would  be 
significantly  expanded.  Most  changes 
that  had  undergone  a  preconstruction 
approval  process  that  was  not  upgraded 
to  part  70  standards  would  be  eligible 
for  minor  permit  revision  procedures.  In 
addition,  a  permit  shield  would  be 
authorized  for  all  changes  so  processed. 

The  current  rule’s  significant  permit 
modification  procedures  would  remain 
unchanged  in  the  significant  permit 
revision  track.  However,  as  a  result  of 
the  changes  to  the  other  revision 
procedures,  the  scope  of  significant 
permit  revisions  would  be  greatly 
narrowed.  Changes  that  conflict^  witn 
the  gatekeepers  to  the  more  streamlined 
permit  revision  tracks  would  have  to  be 
processed  using  significant  permit 
revision  procedures.  For  example,  any 
change  to  a  permit  term  which 
establishes  an  emissions  limit  or  cap 
developed  through  a  part  70-only  permit 
action could  not  be  made  pursuant  to 

'“The  phrase  “part  70-only  permit  actions”  Is 
used  to  refer  to  those  permit  actions  that  involve 
only  part  70  processes,  as  opposed  to  actions 
undertaken  pursuant  to  a  preconstruction  review 
process  that  has  been  upgraded  to  meet  part  70 
requirements.  Part  70-only  permit  actions  could 
include  establishment  of  early  reductions 
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the  more  streamlined  tracks  and  would 
have  to  undergo  significant  permit 
revision  processing.  Any  ch^ge  that 
involved  large  or  complex  netting 
transactions  that  did  not  receive 
adequate  prior  public  review  would  also 
be  subject  to  the  significant  permit 
revision  process. 

It  should  be  noted  that  the  permit 
revision  procedures  set  forth  in  this 
proposal  would  represent  minimiun 
requirements  for  permit  programs. 
Permitting  authorities  would  be  free,  as 
they  are  under  the  cvuront  rule,  to 
establish  revision  procedures  that  are 
more  stringent  than  those  proposed 
here.  Some  State  or  local  agency  laws, 
for  example,  do  not  allow  a  source  to 
operate  a  change  until  after  it  has 
received  the  affirmative  approval  of  the 
permitting  authority  to  do  so.  Those 
permitting  authorities  could  include 
such  provisions  in  their  regulations 
implementing  part  70. 

While  EPA  Mlieves  that  the  four-track 
revision  process  outlined  above  better 
matches  the  opportunities  for  public 
participation  to  Ihe  environmental 
significance  of  the  change,  it 
understands  that  a  four-track  process 
requires  sources  and  permitting 
authorities  to  make  further  distinctions 
between  changes  than  the  cvurent  three- 
track  process  requires  them  to  make. 

The  basic  eligibility  criteria  for  the  four 
tracks  are  easy  to  comprehend,  but  the 
interaction  of  the  relevant  gatekeepers 
may  make  the  task  of  identifying  the 
appropriate  revision  track  for  a  given 
change  difficult.  In  section  V.  of  this 
preamble  are  several  flow  charts  that  list 
the  relevant  questions  to  be  asked  in  the 
proper  order  to  ascertain  what  revision 
track  applies  to  a  particular  type  of 
change.  While  the  charts  do  not  cover 
all  types  of  changes,  they  address  the 
most  common  ones  (e.g.,  major  and 
minor  NSR),  and  should  assist  in 
identifying  the  proper  revision  process 
for  those  changes.  They  also  illustrate 
the  application  of  and  interaction 
between  the  various  gatekeepers.  The 
EPA  solicits  comments  on  whether  all  of 
the  proposed  gatekeepers  are  necessary 
and  suggestions  as  to  other  ways  the 
revision  process  might  be  simp^lified. 

It  should  also  be  noted  that  EPA  is 
considering,  and  soliciting  public 
comment  on,  a  variation,  on  the  revision 
tracks  just  described  that  would  provide 
for  more  flexible  treatment  of  changes  to 
compliance  monitoring  permit  terms.  At 
the  end  of  the  “Permit  Revision”  section 


alternative  emissions  limitations  under  section 
112(i)(5).  case-by-case  MACT  limits  under  section 
112{j).  and  federally-enforceable  emissions  caps 
created  in  a  part  70  permit  to  limit  a  source's 
potential  to  emit  in  order  to  avoid  otherwise 
applicable  requirements. 


of  this  preamble,  EPA  delineates  this 
alternative  approach  to  changes  in 
compliance  monitoring  terms.  The 
Agency  developed  this  approach  after 
the  close  of  its  discussions  about  the 
flexibility  provisions  with  the  permits 
case  litigants.  It  is  therefore  presented 
separately.  At  the  same  time,  EPA 
believes  the  alternative  approach  to 
changes  in  compUance  monitoring 
terms  better  matches  the  significance  of 
potential  changes  with  the  amount  of 
public  process  required.  For  instance, 
under  the  proposal  just  described,  the 
de  minimis  permit  revision  process 
could  be  used  to  change  any  compliance 
monitoring  term  associated  with  a 
change  at  a  small  unit,  but  could  not  be 
used  to  change  any  compliance 
monitoring  term  associated  with  a  de 
minimis  change  at  a  big  imit,  unless  the 
change  had  b^n  previously  approved  in 
a  process  involving  substantially  more 
public,  affected  State,  and  EPA 
participation.  The  alternative 
subsequently  described,  however, 
would  allow  specified  types  of  changes 
to  compliance  monitoring  terms  to  be 
made  pursuant  to  de  minimis  permit 
revision  procedures.  The  overall  effect 
of  the  alternative  would  be  to  partially 
limit  the  types  of  de  minimis  changes 
that  could  be  made  at  small  units  but 
significantly  expand  the  types  of  de 
minimis  changes  that  could  be  made  at 
bigimits. 

^e  proposed  permit  revision  tracks 
first  discussed  in  this  preamble  should 
thus  be  viewed  as  representing  one 
approach  to  changes  in  compliance 
monitoring  terms;  the  latter  section  of 
the  preamble  presents  another.  The 
Agency  solicits  comment  on  the  relative 
costs  and  benefits  of  the  two 
approaches.  It  should  also  be  |K>inted 
out  that  the  flow  charts  mentioned 
above  reflect  the  first  approach  to 
changes  in  compliance  monitoring 
terms.  They  would  have  to  be  changed 
if  EPA  adopted  the  alternative  approach 
later  described. 

3.  Administrative  Amendments 

a.  Current  Administrative 
Amendment  Procedures. —  (1)  Scope. 
Currently,  part  70  allows  three 
categories  of  changes  to  be  processed 
under  the  administrative  amendment 
procedures  of  §  70.7(d).  The  first 
category  of  changes  is  generally  clerical 
in  nature.  It  includes  correction  of 
typographical  errors;  changes  in  the 
name,  phone  number,  or  address  of 
persons  identified  in  the  permit;  and 
changes  in  ownership  if  no  other  change 
is  necessary  and  certain  conditions  are 
met  concerning  transfer  of  ownership. 
The  second  category  includes  increases 
in  the  frequency  of  required  monitoring 


or  reporting.  Other  changes  similar  to 
the  ones  just  described  may  also  be 
made  as  administrative  amendments  if 
the  permitting  authority  receives 
authorization  from  EPA  to  treat  them  as 
such  at  the  time  of  pro^am  approval. 

The  third  category  of  changes  that  , 
existing  part  70  classifies  as  an 
administrative  amendment  includes 
requirements  of  a  NSR  permit,  provided 
the  NSR  program  under  which  the 
permit  was  issued  meets  procedural 
requirements  substantially  equivalent  to 
those  of  §§  70.7  and  70.8  of  the  rule  and 
provides  for  compliance  requirements 
substantially  equivalent  to  those  of 
§  70.6.  A  NSR  program  is  termed 
“enhanced”  if  it  meets  all  of  these 
requirements. 

^tion  70.7(d)  also  provides  that  acid 
rain  sources  are  governed  by  any  . 
administrative  amendment  procedures 
promulgated  under  title  IV. 

(2)  Process.  The  current  part  70 
administrative  amendment  process  is 
uncomplicated.  The  permitting 
authority  must  take  final  action  within 
60  days  after  receiving  a  request  from  a 
source  for  an  administrative 
amendment,  and  may  incorporate  the 
requested  change  in  the  existing  part  70 
permit  without  providing  notice  to  the 
public  or  affected  States,  but  must 
submit  a  copy  of  the  revised  permit  to 
EPA.  The  source  may  implement  the 
requested  change  immediately  upon 
submitting  a  request.  The  permitting 
authority  may  provide  a  permit  shield 
only  to  administrative  amendments 
incorporating  “enhanced”  NSR  permit 
requirements. 

b.  Proposed  Administrative 


Amendment  Procedures. —  (1)  Scope. 
Today’s  proposal  retains  the  provisions 
of  the  current  rule  at  §§  70.7(d)(l)(i-iv) 
allowing  certain  clerical  changes, 
changes  that  result  in  more  fi'equent 
monitoring  and  reporting,  and  changes 
of  ownership  or  operational  control  to 
be  made  as  administrative  amendments. 
Also  retained  is  the  provision  allowing 
State  or  local  p>ermit  programs  to 
establish  other  changes  similar  to  those 
in  §§  70.7(d)(l)(i-iv)  provided  they  are 
approved  by  EPA. 

m  addition,  the  proposed  revisions 
would  allow  changes  that  undergo  a 
“merged”  part  70/NSR  or  part  70/ 
section  112(g)  process  to  be 
incorporated  into  the  part  70  permit  as 
administrative  amendments.  To  be 
merged,  a  part  70/NSR  or  part  70/ 
section  112(g)  review  process  would 
have  to  addi^  and  comply  with  the 
permit  appUcation  and  content 
requirements  of  both  part  70  and  NSR 
or  section  112(g)  programs,  and  provide 
for  certain  minimum  elements  of  public 
process.  These  elements  are: 
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(i)  Prior  (i.e.,  preconstruction)  notice 
to  the  public,  EPA,  and  affected  States 
of  proposed  NSR  or  section  112(g) 
actions; 

(ii)  A  public  comment  period  of  at 
least  30  days  for  major  NSR  or  section 
112(g)  actions,  and  for  minor  NSR 
changes,  as  many  days  as  required  by 
the  State  or  local  agency’s  existing 
minor  NSR  regulations  as  of  November 
15, 1993,  but  not  less  than  15  •');  and 

(iii)  An  opportunity  for  a  public 
hearing  for  major  modifications  under 
part  C  or  part  D  of  the  Act. 

The  public  comment  period,  and 
hearing  if  required,  would  occur  prior  to 
any  permitting  authority  approval  for 
the  source  to  construct  However,  unlike 
the  current  rule,  EPA’s  opportunity  to 
object  to  the  change  would  not  ne^  to 
be  provided  prior  to  construction  or 
modification  of  the  source.  Rather, 

EPA’s  opportunity  to  object  could  occur 
at  the  time  the  source  applies  for  the 
administrative  amendment.  A 
permitting  authority  or  source  would 
remain  fiw  to  provide  for  EPA’s 
objection  opportunity  to  occiir  prior  to 
construction,  if  it  preferred  not  to  run 
the  risk  of  EPA’s  onjecting  to  the  change 
after  construction.  'Today’s  proposal 
uses  the  term  “merged”  to  refer  to  a  part 
70/NSR  or  part  70/section  112(g) 
process  that  meets  the  requirements  set 
forth  above,  to  distinguish  it  finm  one 
meeting  the  current  rule’s  requirements 
for  “enhanced”  NSR,  which  includes  a 
preconstruction  EPA  objection 
opportunity. 

Permitting  authorities  could  also 
obtain  approval  from  EPA  in  their  part 
70  programs  to  conduct  merged 
processing  on  a  case-by-case  basis.  'That 
is,  permitting  authorities  could  be 
authorized  to  provide  merged  process 
for  all  or  some  of  their  preconstruction 
determinations  or  to  allow  sources  to 
elect  merged  process  for  only  individual 
changes.  State  and  local  agencies  that 
provided  merged  process  on  only  a  case- 
specific  basis  would  be  required  to  state 
when  they  were  doing  so  in  the  initial 
notification  of  the  permit  action  sent  to 
EPA. 

Under  both  the  current  part  70  and 
the  proposed  revisions.  State  and  local 
part  70  programs  must  provide 
adequate,  streamlined,  and  reasonable 
procedures  for  expeditious  review  of 
permit  revisions  (§  70.4(b)(13)).  A 

' '  However,  for  any  minor  NSR  change  that 
involved  a  netting  tranaaction  that  included  any 
single  emissions  increase  that  is  greater  than 
applicable  significance  levels  or  a  sum  of  increases 
greater  than  applicable  major  source  levels,  a  public 
comment  period  of  at  least  30  days  would  have  to 
be  provided.  Tbb  qualification  is  needed  to  ensure 
consislency  between  the  proposed  procedtues  for 
administrative  amendments  and  minor  permit 
revisions  (subsequently  described  in  this  preamble). 
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permitting  authority  that  wished  to 
provide  for  merged  NSR  changes  would, 
therefore,  have  to  set  out  the  eligibility 
criteria  and  process  for  merged  NSR 
changes  in  its  part  70  program. 

Depending  on  existing  State  or  local 
statute  or  regulatory  provisions,  no 
changes  would  be  required  to  existing 
State  or  local  NSR  programs.  The  EPA 
solicits  comments,  however,  on  whether 
changes  in  a  State  or  local  agency’s 
policies  or  procedures  (as  oppos^  to 
regulations)  would  be  sufficient  to 
provide  for  merged  processing  in  their 
part  70  progreim. 

Finally,  HPA  wishes  to  make  clear 
that  a  merged  NSR  program  could  be 
one  which  totally  integrates  the 
preconstruction  and  part  70  review 
requirements  into  a  single  permit 
system,  'That  is,  a  part  70  permit  under 
such  a  system  could  be  revised  through 
an  operating  permit  revision  process 
that  is  integrated  with  the 
preconstruction  review  process 
resulting  in  a  single  permit  containing 
both  preconstruction  and  operating 
permit  terms  and  conditions,  rather  than 
a  merged  NSR  process  followed  by  an 
administrative  amendment  process  to 
incorporate  the  change  into  the 
separately  existing  part  70  permit.  Such 
an  integrated  approach  would  be 
allowable  under  today’s  propos£il  in  that 
NSR  determinations  as  well  as  NSR 
permit  terms  and  conditions  could  be 
incorporated  administratively  into  a 
part  70  permit  after  EPA’s  objection 
period  ^d  ended. 

(2)  Process  for  All  Administrative 
Amendments.  For  all  changes  that 
qualify  as  administrative  amendments, 
the  following  procedures  would  be 
used.  First,  ^e  source  would  submit  to 
the  p>ermitting  authority  an  application 
for  an  administrative  amendment.  'The 
application  would  include  a  description 
of  the  change  and  supporting 
information  as  necessary  to  dlow  the 
permitting  authority  to  review  the 
request.  Ilie  application  would  also 
contain  a  demonstration  and  a 
certification  that  the  change  is  eligible 
for  the  administrative  amendment 
process  and  a  proposed  addendum  to 
the  permit  reflecting  the  new  permit 
terms  that  would  apply  as  a  result  of  the 
change.  'The  addendmn  would  specify 
that,  unless  disapproved,  it  is  effective 
60  days  from  the  date  the  permitting 
authority  received  the  request. 

States  could  provide  in  regulations  or  guidance 
when  requests  would  be  deeni^  received,  given  the 
particular  manner  and  timing  of  submissions.  For 
instance,  a  State  could  provide  that  requests 
submitted  by  telefax  are  deemed  received  the  seme 
day  the  transmission  occurs,  so  that  60  days  from 
tbe  date  of  receipt  would  be  the  same  as  60  days 
from  tbe  date  of  submission. 
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In  its  part  70  program,  the  permitting 
authority  may  authorize  a  source,  at  its 
own  risk,  to  operate  the  change  in 
compliance  with  the  terms  of  the 
proposed  addendum  after  submitting  its 
request.  The  addendum  would  be 
incorporated  into  the  permit  if  the 
permitting  authority  did  not  disapprove 
the  administrative  amendment  request 
within  60  days  after  receipt.  The  permit 
would  be  amended  by  attaching  the 
proposed  addendum  to  the  permit.  A 
copy  of  the  addendum  would  then  be 
provided  to  EPA.  Any  administrative 
amendment  to  the  permit  would  be 
designated  as  such.  No  permit  shield 
would  be  available  for  changes 
qualifying  as  administrative 
amendments  under  §§  70.7(e)(1)  (i)-(iv). 

(3)  Process  for  Merged  Program 
Changes.  Changes  that  had  undergone 
merged  part  7o7nSR  or  part  70/section 
112(g)  procedmes  would  generally 
follow  the  process  just  outlined  for 
administrative  amendments  with  some 
important  additional  steps  reflecting  the 
greater  environmental  significance  of 
these  changes.  First,  the  source  would 
be  required  to  submit  with  its 
application  an  affidavit  acknowledging 
that  if  it  operates  the  change  before  its 
permit  is  revised,  it  may  be  liable  for 
violating  the  terms  of  its  existing  permit 
in  the  event  that  its  revision  request  is 
denied.  (An  affidavit  would  be  required 
only  for  merged  program  changes 
because  they  would  typically  involve 
significant  <±anges  to  substantive 
permit  terms.)  Second,  the  source  would 
submit  to  EPA,  as  well  as  the  permitting 
authority,  a  copy  of  the  administrative 
amendment  request,  including  the 
proposed  addendum.  For  major  NSR 
and  section  112(g)  changes,  the  source 
would  be  required  to  wait  at  least  21 
days  after  EPA  receives  the  request  or 
21  days  after  the  permitting  authority 
makes  its  NSR  or  section  112(g) 
determination,  whichever  is  later. 
before  operating  the  change  at  its  own 
risk.  For  all  other  changes  (i.e.,  minor 
NSR),  the  source  could  operate  the 
change  at  its  own  risk  imder  the 
proposed  addendiim  on  the  day  EPA 
receives  the  request,  except  where  this 

'^Tbe  EPA  would  provide  in  regulations  or 
guidance  when  requests  would  be  deemed  received 
based  on  the  ntanner  and  timing  of  submissions. 

'*ln  this  description  of  a  merged  process,  EPA's 
objection  opportunity  begins  only  after  the 
permitting  authority  has  completed  its  NSR  or 
section  112(g}  review.  This  is  not  meant  to  preclude 
the  ]>oasibility  of  EPA’s  objection  opportunity 
running  during  preconstruction  review  by  the 
permitting  authority.  Any  parallel  processing 
procedures  established  by  the  permitting  authority 
should  provide  that  EPA’s  review  period  extends  30 
days  beyond  the  close  of  the  public  conunent 
period  to  afiord  EPA  the  opp^unity  to  take  timely 
comments  into  account. 
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process  would  be  prohibited  by 
applicable  requirements. ‘5  The  EPA 
would  have  45  days  from  receipt  of  the 
request  (or  45  days  from  the  day  the 
permitting  authority  makes  its  NSR  or 
section  112(g)  decision,  whichever  is 
later)  to  object  to  the  change. 

The  proj^sed  addendum  would  be 
incorporated  into  the  permit  if  EPA  had 
not  objected  to  it  within  its  45-day 
review  period.  The  addendum  would 
specify  that  it  is  effective  45  days  from 
the  date  EPA  received  the  request  unless 
EPA  objected  to  it  by  then.  For  merged 
process  changes  incorporated  as 
administrative  amendments,  the  permit 
shield  would  be  available. 

(4)  Liability  for  Making  Changes 
Before  the  Permit  is  Renewed.  As 
already  noted,  the  proposed 
administrative  amendment  procedure 
would  authorize  a  permitting  authority 
to  allow  a  source  to  begin  operation  of 
the  change  prior  to  its  permit  being 
revised.  However,  if  the  sovirce’s  request 
for  an  administrative  amendment  (e.g., 
for  a  merged  program  change)  were 
disapproved,  the  source  would  be  liable 
for  violating  its  existing  permit  from  the 
time  it  began  to  operate  the  change. 
Rather  th^  disapprove  the  request, 
however,  the  perr^tting  authority  could 
in  some  cases  revise  a  request  without 
necessarily  rendering  the  source  liable 
for  violating  its  existing  permit.  So  long 
as  (1)  the  permitting  authority’s 
revisions  were  not  necessary  to  make 
the  request  eligible  for  administrative 
amendment  procedures  and  did  not 
change  the  source’s  proposed 
determination  of  which  applicable 
requirements  it  must  meet  as  a  result  of 
the  change,  and  (2)  the  source  could 
demonstrate  its  compliance  with 
proposed  permit  terms  using  reasonably 
available  means,  the  permitting 
authority  would  be  authorized  to 
determine  that  its  revisions  did  not 
render  the  source  liable  for  violating  its 
existing  permit. 

c.  Rationale  for  Proposed  Revisions. — 
(1)  Scope.  The  proposed  revisions 
generally  build  upon  the  current  part  70 
provisions  that  allow  NSR  permit  terms 
or  section  112(g)  actions  to  be 
incorporated  through  the  administrative 
amendment  process  if  the  State  or  local 
agency’s  NSR  or  section  112(g)  program 
is  “enhanced.”  The  theory  behind  these 
provisions  is  that  the  public,  affected 
States,  and  EPA  need  only  one 


In  the  case  of  delegated  PSD  programs,  for 
example,  where  a  public  comment  has  been 
received,  applicable  regulations  prohibit  sources 
horn  commencing  construction  before  a  specified 
amount  of  time  hu  passed  following  issuance  of  the 
State  preconstruction  permit.  This  delay  enables 
appeal  to  the  Environmental  Appeal  Board  on  the 
issue  raised  by  the  commenter  (40  CFR  124.19). 


opportunity  to  review  a  change  prior  to 
its  incorporation  into  a  part  70  permit. 

So  long  as  the  NSR  or  section  112(g) 
process  offers  an  adequate  opportunity 
for  the  public,  affected  States,  and  EPA 
to  address  part  70  as  well  as  NSR  or 
section  112(g)  issues,  title  V’s 
procedural  safeguards  are  fulfilled. 
Changes  that  imdergo  enhanced  NSR  or 
section  112(g)  review  may  thus  use  the 
most  streamlined  (i.e.  administrative 
amendment)  procedures  for 
incoiporation  into  the  part  70  permit. 

Industry  petitioners  in  the  permits 
case  challenged  the  current  rule’s 
requirement  that  preconstruction  review 
programs  be  enhanced  for  changes  made 
pursuant  to  those  programs  to  be 
incorporated  into  part  70  permits  as 
administrative  amendments.  They 
argued  that  the  only  issue  posed  by  the 
incorporation  of  NSR  changes  into  part 
70  permits  is  whether  the  change  is 
being  accurately  recorded  in  the  permit. 
'The  Agency  does  not  agree.  Title  V 
independently  requires  that  all  part  70 
permit  terms  be  enforceable.  Thus,  part 
70  requires  that  permitting  authorities 
include  in  permits  supplemental 
compliance  monitoring  terms  where 
needed.  Given  the  importance  of 
compliance  monitoring  terms  and  the 
fact  that  these  types  of  terms  often 
require  the  exercise  of  permitting 
authority  discretion,  some  public  review 
of  these  terms  is  important.  Relatedly, 
part  70  imposes  application  and  other 
permit  content  requirements  that  other 
preconstruction  review  programs  do  not 
necessarily  meet.  Assurance  that  these 
requirements  are  met  at  least  during  the 
part  70  permitting  process  also  warrants 
public  review. 

Enhancement  imder  the  current  rule 
offers  permitting  authorities  the 
opportunity  to  combine  the  operating 
permit  and  NSR  or  section  112(g) 
programs  and  thereby  avoid  sequential 
permitting.  The  ourent  rule,  though, 
requires  that  an  enhanced  program 
subject  proposed  NSR  or  section  112(g) 
actions  to  a  45-day  opportunity  for  EPA 
objection  prior  to  the  final  NSR  or 
section  112(g)  determination  being 
made.  While  this  requirement  avoids 
the  possibihty  of  a  source  constructing 
a  change  pursuant  to  a  preconstruction 
determination  only  to  have  EPA  object 
to  its  operation,  it  does  so  at  the  cost  of 
potentially  lengthening  the 
preconstruction  review  process  by  45 
days.'* 


‘‘The  potential  for  delay  under  the  current  rule 
is  greatest  in  the  case  of  minor  NSR  actions  subject 
to  expedited  procedures  under  existing  SIP 
programs.  Providing  a  45-day  EPA  objection 
opportunity  following  issuance  of  the  draft  permit 
but  before  construction  could  begin  would.  In  many 
instances,  delay  issuance  of  the  final  approval  to 


The  Agency  is  proposing  to  allow 
EPA’s  objection  opportunity  to  follow 
the  final  NSR  or  section  112(g)  action  to 
give  permitting  authorities  greater 
flexibility  in  merging  their  NSR  and 
operating  permit  programs.  A  permitting 
authority  could  still  provide  for  an  EPA 
objection  opportunity  prior  to  a  final 
NSR  and  section  112(^  determination. 

It  would  have  the  option,  however,  of 
allowing  a  source  to  act  on  a  NSR 
determination  and  become  subject  to  a 
potential  EPA  objection  only  at  the  time 
it  files  an  application  for  an 
administrative  amendment  to  its  part  70 
permit.  The  source  could  thereby  avoid 
the  possibility  of  being  unnecessarily 
delayed  by  an  EPA  review  period, 
although  at  the  risk  of  an  EPA  objection 
after  construction.  Like  the  current  rule, 
however,  the  proposal  would  require 
that  EPA  receive  prior  notification  of, 
and  an  opportunity  to  comment  on, 
every  NSR  or  section  112(g)  action.  As 
a  result  of  EPA  involvement  in  the 
earlier  preconstruction  action,  the 
source  would  likely  learn  of  any  EPA 
objection  to  its  requested  change  prior 
to  construction. 

The  Agency  expects  that,  given  this 
addition^  flexibility,  every  State  and 
local  permitting  agency  would  at  least 
merge  its  major  NSR  program  with  its 
part  70  program.  As  required  by  current 
EPA  regulations,  virtually  every  State 
provides  public  and  EPA  notice,  a  30- 
day  comment  period,  and  an 
opportunity  for  a  public  hearing  prior  to 
m^ng  finid  major  NSR  determinations. 
To  merge  its  existing  major  NSR 
program  with  its  part  70  program,  a 
permitting  authority  need  only  assure 
that  affected  States  receive  notice  at  the 
same  time  as  the  public  and  EPA,  that 
part  70  permit  application  and  content 
requirements  are  met,  and  that  EPA  is 
proxdded  with  an  objection  opportunity 
when  a  source  applies  for  an 
administrative  amendment.  The  EPA 
thus  expects  that  imder  the  revised  rule, 
all  major  NSR  actions  would  be 
incorporated  into  part  70  permits 
through  administrative  amendments. 


construct  beyond  the  date  when  such  approval 
would  have  been  granted  in  the  absence  of  a 
preconstruction  EPA  objection  opportunity.  In  the 
case  of  major  NSR  and  section  112(g)  actions, 
however,  it  is  not  clear  that  deferring  EPA’s 
objection  opportunity  would  expedite  the 
permitting  process.  This  is  because  the  time  needed 
to  respond  to  comments  received  during  the 
requi^  30-day  comment  period  and.  in  many 
instances,  public  hearing,  and  to  perform  the  other 
tasks  necessary  to  reach  a  final  decision  on  these 
more  complex  and  environmentally  significant 
actions,  historically  has  required  (in  the  case  of 
major  NSR)  and  likely  will  require  (in  the  case  of 
section  112(g)  actions)  more  than  45  days,  even  in 
those  cases  where  EPA's  objection  opportunity 
commences  after  the  30-day  comment  period. 
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Permitting  authorities  may  also  find  it 
advantageous  to  merge  their  minor  NSR 
programs  with  their  part  70  programs. 

At  least  some  State  and  local  agency 
minor  NSR  programs  already  provide 
public  review  opportunities  equivalent 
to  those  that  would  be  required  imder 
today’s  proposal  (i.e.,  prior  notice  and  at 
least  15  days  of  public  comment).  For 
those  agencies,  merging  minor  NSR  as 
well  as  major  NSR  with  part  70  would 
be  relatively  straightforward.  Most  State 
or  local  minor  NSR  programs,  however, 
do  not  provide  the  requisite  public 
process.  These  agencies  would  have  the 
option  of  upgracfing  their  current 
programs  to  part  70  standards  so  minor 
NSR  changes  would  be  treated  as 
administrative  amendments  to  part  70 
permits.  To  the  extent  a  permitting 
authority  did  not  want  to  merge  its 
programs  for  all  permitting  actions,  the 
pro{>osal  would  allow  it  to  follow 
merged  procedures  on  an  ad  hoc  basis 
when  the  source  requests  such 
processing.  Those  cmanges  that  did  not 
undergo  a  merged  process  would  be 
incorporated  into  part  70  permits 
through  the  other  permit  revision 
processes  (i.e.  de  minimis,  minor,  and 
significant  permit  revision  procedures). 
These  proc^ures  would  provide  for 
public  process,  the  timing  and  amount 
depen<fing  on  the  size  and  nature  of  the 
chanm. 

Today’s  proposal  would  have  the 
effect  of  requiring  that  all  minor  NSR 
changes  receive  some  level  of  public 
notice  before  their  final  incorporation 
into  a  part  70  permit.  As  discussed,  if 
the  State  or  local  minor  NSR  program 
includes  public  participation 
requirements  meeting  the  “merged” 
program  criteria  set  out  above,  the 
change  could  be  incorporated  into  the 
part  70  permit  thrqpgh  the 
administrative  amendment  track.  On  the 
other  hand,  if  the  minor  NSR  change  did 
not  receive  sufficient  public  process 
during  the  permitting  authority’s 
processing  of  the  action  to  meet  the 
requirements  for  a  merged  program,  it 
would  face  a  public  participation 
requirement  as  part  of  the  part  70 
process.  In  requiring  public  process  for 
€dl  minor  NSR  permitting  actions  by 
permitting  authorities,  tUs  propos^  is 
adding  process  steps  that  in  some  cases 
may  not  be  required  by  the  underlying 
minor  NSR  program. 

The  EPA’s  regulations  governing  these 
State  or  local  programs  require  that 
permitting  authorities  establish  “legally 
enforceable  procedures”  that  “enable 
the  State  or  local  agency  to  determine 
whether  the  construction  or 
modification”  of  a  source  violates  the 
State  or  local  agency’s  “control  strategy” 
or  interferes  "with  attainment  or 


maintenance  of  a  national  standard”  in 
the  State  or  local  agency  area  of 
jurisdiction  or  in  a  nei^boring  State 
(see  40  CFR  51.160(a)).  'These 
procedures  "must  also  require  that  the 
State  or  local  agency  provide 
opportunity  for  public  comment,” 
which  is  specified  to  include  notice  to 
the  public,  EPA,  and  to  svirrounding 
States,  of  the  source’s  project  and  the 
permitting  authority’s  andysis  and 
proposed  decision,  as  well  as  a  30-day 
comment  period  (or  a  shorter  time 
where  approved  by  EPA)  (see  40  OR 
51.161). 

However,  EPA’s  regulations  also 
contemplate  that  this  review  program 
will  not  extend  to  every  source  if  the 
permitting  authority  provides  a 
reasoned  explanation  for  any 
exclusions.  Specifically,  the  permitting 
authority  must  “identify  types  and  sizes 
of  facilities,  buildings,  structures,  or 
installations  which  will  be  subject  to 
review”  and  directs  that  the  plm 
discuss  "the  basis  for  determining 
which  facilities  will  be  subject  to 
review”  (see  40  OR  51.160(e)).  'This  last 
provision  is  intended  to  allow 
permitting  authorities  to  exclude  finm 
State  or  local  NSR  sources  that  have 
negligible  impacts  on  air  quality.  Any 
such  exclusion  must  be  justified  on  de 
minimis  or  administrative  necessity 
grounds  in  accordance  with  the  doctrine 
of  Alabama  Power  Co.  v.  Costle.  636 
F.2d  323,355-61  (D.C.  Cir.  1979). 
Consistent  with  this  result,  authorities 
may  also  determine  that  sources  or 
source  activities  that  could  otherwise  be 
totally  exempted  pursuant  to  this 
provision  may  be  subject  to  a  partial 
exemption,  for  instance  from  all  or  part 
of  the  public  notice  requirements,  upon 
the  same  showing  that  the  excluded 
category  is  not  environmentally 


''’As  noted,  section  160  is  a  direct  descendent  of 
EPA’s  first  new  source  review  regulations 
implententing  the  Clean  Air  Act  Amendments 
1970  and  predates  the  existence  of  the  major  new 
source  review  programs  under  parts  C  and  D  of  the 
Act  As  proposal  these  original  regulations 
provided  that  States  could  exclude  sources  "of 
minor  significance”  (see  36  FR  6680,  6688  (April  7, 
1971)  proposed  rule).  While  the  explicit 
requirement  that  States  adopt  a  permit  ptognm  to 
implement  NSR  procedures  was  eliminated  from 
the  final  rule  (see  36  FR  15486  (August  14, 1971)), 
most  States  responded  to  EPA's  regulations  by  in 
fact  adopting  stationary  source  permitting  programs 
for  new  and  modifying  sources  including 
exclusions  for  insignificant  sources.  Because  of 
concerns  that  these  exclusions  were  too  broad,  EPA 
several  years  later  clarified  its  regulations  to  qaecify 
that  States  must  in  the  plan  describe  the  "types  and 
sizes”  of  sources  subjert  to  the  exclusion  and 
provide  the  basis  for  this  determination  (see  38  FR 
15834, 15836  Qune  18, 1973)).  Since  that  time,  the 
decision  in  Alabama  Power  has  provided  judicial 
guidance  on  the  circumstances  in  which  such 
exclusions  may  be  granted,  making  It  clear  that 
States'  ability  to  adopt,  and  EPA  to  approve, 
exemptions  from  statutory  requirements  is  limited. 


significant,  or  a  similar  but  more  limited 
showing  that  the  value  of  public 
participation  regarding  that  category 
would  provide  negligible  benefits  or 
would  be  administratively  impractical. 

In  fact,  many  State  and  local  agencies 
have  adopted  minor  NSR  programs  that 
either  exclude  certain  types  of  source 
changes  completely,  or  excludes  them 
fi-om  some  or  all  of  the  public 
participation  requirements.  These 
exclusions  have  been  approved  by  EPA 
and  are  included  in  the  agencies’ 
current  SIP’s.  Arguably,  vafid 
exceptions  in  a  State  or  local  agency 
minor  NSR  program  should  carry  over 
to  part  70  since,  as  described  above,  the 
public  participation  requirement  of  title 
V  also  does  not  extend  to 
environmentally  insignificant  actions. 
Thus,  under  this  theory,  part  70  could 
allow  the  incorporation  through  the 
administrative  amendment  track  of 
minor  NSR  changes  that  have  not  been 
subject  to  public  notice  and  comment  in 
accordance  with  a  valid  exemption  in 
the  State  or  local  minor  NSR  program. 

Adoption  of  existing  State  or  local 
exclusions  firom  public  process  raises 
several  issues,  however.  First,  existing 
exemptions  may  not  all  be  appropriate 
given  that  many  State  or  local  programs 
were  adopted  and  approved  into  SIPs  by 
EPA  in  the  early  1970’s  prior  to  the 
adoption  of  the  public  participation 
requirements  of  40  CFR  51.161,  and  that 
the  environmental  significance  of  these 
exclusions  has  since  changed.  For 
instance,  the  use  of  minor  NSR  to 
provide  federally-enforceable  limits  on  a 
source’s  potential  to  emit  in  order  to 
avoid  the  major  NSR  programs  in  parts 
C  and  D  of  title  I  was  not  a 
consideration  at  that  time,  since  these 
programs  were  not  added  imtil  the  Act 
was  amended  in  1977.  Also,  this 
approach  would  require  State  and  local 
agencies  to  review  and  possibly  revise 
their  minor  NSR  permitting  programs  at 
the  same  time  that  they  are  faced  with 
adopting  and  implementing  a  part  70 
program.  For  these  and  other  reasons, 
today’s  proposal  establishes  minimum 
public  process  reqmrements  for  all 
minor  NSR  changes  without  regard  to 
the  validity  of  existing  State  or  local 
exclusions. 

'The  EPA,  however,  solicits  comment 
on  the  question  of  whether  State  or  local 
minor  NSR  process  exclusions  can  and 
should  carry  over  into  the  part  70 
permit  revision  process.  For  instance, 
EPA  could  allow  permitting  authorities 
to  demonstrate,  as  part  of  their  program 
revisions  in  response  to  the  revised  part 
70  permit  revision  procedures,  that  their 
existing  minor  NSR  exclusions  cover 
only  environmentally  insignificant 
actions.  To  the  extent  a  permitting 
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authority  made  the  required 
demonstration,  minor  NSR  actions 
eligible  for  an  exclusion  could  be 
incorporated  into  part  70  permits  as 
administrative  amendments,  without 
having  undergone  a  merged  part  70/ 
minor  NSR  process.  Alternatively,  a 
permitting  authority  might  seek  to 
demonstrate  that  a  portion  of  the  minor 
NSR  exclusions  should  pass  through  to 
its  part  70  program.  The  EPA  is 
especially  interested  in  receiving 
comments  on  this  issue  from  permitting 
authorities  with  inclusive  minor  NSR 
programs  that  rely  on  exclusions  to  limit 
the  delays  and  costs  associated  with 
their  programs. 

With  regard  to  today’s  proposal  for 
merged  programs,  since  there  would  be 
affirmative  NSR  approval  and  public 
review  of  merged -actions,  EPA  does  not 
see  a  clear  need  for  any  (and  has  not 
proposed  any)  limitations  on  the  use  of 
administrative  amendment  procedures 
for  merged  part  70/NSR  and  part  70/ 
section  112(g)  actions.  However,  the 
Agency  solicits  comment  on  whether 
sources  shouldT  be  allowed  to  use  the 
merged  process  to  change  a  requirement 
uniquely  established  in  the  part  70 
permit,  such  as  an  early  reduction  limit 
under  section  112(i)  of  the  Act  or  an 
emissions  cap  to  avoid  an  otherwise 
applicable  requirement.  Without  a 
limitation  on  this  use  of  merged 
procedures,  a  source  could  seek  a 
change  to  part  70  permit-unique 
emissions  limits  in  the  context  of  a 
merged  State  or  local  NSR  or  112(g) 
action  and  have  the  change  incorporated 
into  the  part  70  permit  as  an 
administrative  amendment.  The  EPA 
notes  that  such  a  limitation  is  proposed 
for  both  the  de  minimis  and  the  minor 
permit  revision  processes. 

(2)  Process  for  All  Administrative 
Amendments.  The  Agency’s  proposed 
minor  changes  to  the  current  rule’s 
administrative  amendment  process 
should  provide  additional  safegueurds 
and  streamlining.  Specifically,  the 
proposed  requirement  that  the  source 
demonstrate  and  certify  that  the  change 
is  eligible  for  the  administrative 
amendment  process  should  increase  the 
likelihood  that  the  source  is  properly 
invoking  this  most  streamlined  process. 
The  proposal  to  require  the  source  to 
submit  a  proposed  permit  addendum 
and  to  no  longer  require  the  permitting 
authority  to  affirmatively  act  to  revise 
the  permit  should  help  streamline  the 
process.  'The  current  rule  was 
challenged  by  States  as  unnecessarily 
forcing  permitting  authorities  to  act 
affirmatively  on  changes  of  extremely 
low  environmental  significance  and 
diverting  limited  resources  away  firom 
higher  priorities.  The  Agency  is 


therefore  proposing  to  allow  the 
requested  change  to  be  deemed  granted 
60  days  after  the  permitting  authority’s 
receipt  of  an  administrative  amendment 
request  (45  days  from  EPA’s  receipt,  in 
cases  of  merged  program  changes), 
unless  the  permitting  authority  (or  EPA) 
disapproves  the  change  by  then.  The 
permit  would  be  amended  by  simply 
attaching  to  the  permit  the  addendum 
previously  submitted  as  part  of  the 
application  for  the  administrative 
amendment  and  as  potentially  revised 
by  the  permittinc  authority. 

The  proposal,  like  the  current  rule, 
provides  no  pubUc  process,  opportunity 
for  affected  State  review,  or  opportunity 
for  EPA  objection  for  the  first  four  types 
of  administrative  amendments  listed  in 
the  regulations.  The  EPA  believes,  and 
there  has  been  no  dispute,  that 
exempting  these  types  of  clerical 
changes  from  the  statute’s  requirements 
for  public  process,  affected  State  review, 
and  EPA  objection  opportunity  is  well 
within  the  Agency’s  power  to  grant  de 
minimis  exemptions  under  Alabama 
Power. 

For  merged  program  chemges,  EPA 
believes  tl^t  the  proposal,  again  like  the 
current  rule,  legitimately  relies  on  the 
public  process  afibrded  by  merged  NSR/ 
operating  permit  programs  to  discharge 
title  V’s  notice  and  comment 
requirements.  The  Agency 
acl^owledges  that  its  proposed 
requirements  for  merged  programs  do 
not  include  an  opportunity  for  a  public 
hearing  except  where  otherwise 
required  by  me  NSR  program.  The 
Agency  sees  little  point  in  requiring  a 
hearing  for  part  70-only  purposes  for  a 
change  that  has  already  undergone 
pubhc  notice  and  comment  procedures 
that  meet  part  70  requirements.  Given 
the  potential  number  of  merged  program 
changes,  EPA  is  also  concerned  that 
pro\'iding  a  hearing  for  them  would  be 
infeasible  for  permitting  authorities.  In 
light  of  the  small  incremental  benefit 
that  public  hearings  would  afford  and 
the  likely  administrative  impracticality 
of  providing  them  for  merged  program 
changes,  the  Agency  believes  it  may 
exempt  merged  program  changes  from 
the  statute’s  public  hearing  requirement. 

(3)  Additional  Process  for  Merged 
Program  Changes.  For  merged  program 
changes,  a  few  additional  procedural 
requirements  are  proposed  to  account 
for  the  potential  diange  in  timing  of 
EPA’s  objection  opportimity.  For  those 
permitting  authorities  that  opt  to  begin 
EPA’s  objection  opportunity  at  the  time 
a  source  submits  its  administrative 
amendment  application,  instead  of 
during  preconstruction  review,  the 
source  would  be  required  to  submit  a 
copy  of  its  application  to  EPA.  For  those 


permitting  authorities  that  authorized 
the  source  to  begin  operation  of  the 
change  prior  to  the  expiration  of  EPA’s 
objection  opportunity,  the  source  would 
also  be  required  to  submit  with  its 
application  an  affidavit  acknowledging 
its  potential  liability  if  it  operates  the 
change  before  its  permit  is  revised.  The 
purpose  of  the  affidavit  would  be  to 
ensure  that  the  source  and  the  courts 
imderstand  that  a  source  operates  a 
change  prior  to  permit  revision  at  its 
own  risk.  (See  explanation  of  liability 
provisions  of  adn^nistrative  amendment 
procedures  below.)  Further,  the  Agency 
is  proposing  that  a  source  wait  21  days 
after  submitting  its  amendment  request 
before  operating  a  major  NSR  or  section 
112(g)  change  to  ^ve  EPA  the 
opportimity  to  object  to  these  more 
significant  types  of  changes  before  they 
are  operated.  It  solicits  comments, 
however,  on  the  need  for,  and  cost  of, 
the  proposed  21-day  waiting  period  for 
operation  of  major  NSR  and  section 
112(g)  changes. 

(4)  Liability  for  Making  Changes 
Before  Permit  is  Revised.  As  inmcated 
above,  EPA  is  retaining  the  aspect  of  the 
current  rule’s  administrative  procedures 
that  allows  a  source  to  operate  the 
change  for  which  it  seeks  an 
administrative  amendment  before  its 
permit  has  been  amended.  Indeed,  EPA 
is  proposing  to  similarly  allow  a  source 
to  operate  (Ganges  qualifying  for  the  de 
minimis  and  minor  permit  revision 
procedures  before  its  permit  is  revised. 
Assuming,  however,  that  the  source 
could  not  operate  the  change  without 
violating  an  existing  permit  term,  its 
operation  of  the  change  would  violate 
the  section  502(a)  prohibition  against 
operating  in  violation  of  its  permit. 

For  the  reasons  set  forth  in  the 
preamble  to  the  current  rule  and  briefly 
restated  below,  the  Agency  believes  it 
may  exercise  its  authority  to  grant  de 
minimis  exemptions  from  statutory 
provisions  to  allow  permitting 
authorities  to  temporarily  exempt 
sources  from  the  section  502(a) 
prohibition  under  certain 
circumstances.  For  a  change  that  poses 
relatively  small  environmental  risk  as  a 
result  of  its  nature,  size,  or  prior  review 
by  permitting  authorities,  the  Agency 
believes  the  source  may  be  allowed  to 
operate  the  change  before  its  permit  is 
revised,  so  long  as  the  source 
undertakes  the  risk  of  being  found  in 
violation  of  the  original  permit  firom  the 
time  it  makes  the  change  if  its  request 
to  revise  the  permit  is  ultimately 
denied.  (The  source  must  also  comply 
with  the  terms  of  its  proposed  permit 
revision.)  Placing  a  source  at  risk  for 
operating  a  change  before  its  permit  is 
revised  gives  the  source  a  powerful 
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incentive  to  correctly  assess  and 
account  for  the  effect  of  the  change  on 
its  compliance  with  applicable 
requirements.  This  incentive  in  turn 
lowers  the  risk  of  a  source  not 
complying  with  applicable  requirements 
before  its  permit  is  revised,  rendering 
the  incremental  effect  of  the  section 
502(a)  prohibition  on  source  compliance 
de  minimis. 

The  litigants  in  the  permits  case 
generally  agreed  that  a  source  should  be 
allowed  to  make  certain  changes  prior  to 
permit  revision  at  its  own  risk.  Industry 
representatives  were  concerned, 
however,  about  the  situation  where  the 
permitting  authority  believes  that  a 
source’s  proposed  revision  is  largely 
approvable,  but  nevertheless  requires 
relatively  minor  changes  to,  for 
instance,  the  proposed  recordkeeping 
and  reporting  provisions.  They  feared 
that  the  need  to  make  even  small 
changes  might  mean  that  the  proposed 
revision  was  not  approvable  and  that 
the  source  would  therefore  be  liable  for 
having  operated  the  change  in  violation 
of  its  existing  permit. 

In  response  to  industry’s  concern,  the 
Utigants  agreed  that  the  permitting 
au&ority  should  have  authority  to  make 
relatively  minor  alterations  to  a 
proposed  permit  revision,  approve  the 
revision  as  altered,  and  thereby  avoid 
subjecting  the  source  to  liability  for  any 
violations  of  its  existing  permit.  To 
maintain  a  source’s  incentive  to 
correctly  assess  emd  implement  its 
propos^  change,  however,  the 
permitting  authority’s  discretion  to 
correct  deficient  proposals  for  permit 
revisions  must  be  Umited.  'The  Agency 
is  therefore  proposing  two  criteria  for 
defining  the  alterations  that  a  permitting 
authority  may  make  to  a  proposed 
revision  without  rendering  the  source 
liable  for  operating  the  change:  (1)  the 
change  is  unnecessary  to  make  the 
revision  request  eligible  for  the 
streamlined  process  the  source  has 
undertaken  to  use;  and  (2)  the  change  is 
unnecessary  to  correct  the  source’s 
identification  of  the  applicable 
requirements  it  must  meet.  The  first 
criterion  would  dissuade  a  source  from 
attempting  to  use  a  more  streamlined 
procedure  than  it  qualifies  for,  while  the 
second  would  maintain  the  source’s 
incentive  to  correctly  assess  and  comply 
with  the  requirements  that  apply  to  it  as 
a  result  of  its  requested  change. 

The  enforceability  of  proposed  permit 
terms  must  also  be  safeguarded.  If  a 
permitting  authority  were  allowed  to 
broadly  correct  deficient  propos€ds,  a 
source  might  be  tempted  to  not  include 
adequate  compliance  monitoring  terms 
in  its  proposed  revision.  The  ability  to 
operate  the  chemge  before  the  permit  is 


revised  would  allow  the  source  to  at 
least  temporarily  trade  an  enforceable 
requirement  for  an  tmenforceable  one. 
However,  industry  is  concerned  that 
sources  may  find  it  increasingly  difficult 
to  confidently  predict  what  monitoring 
requirements  permitting  authorities  may 
impose.  The  current  rule  requires  that 
permitting  authorities  supplement  the 
monitoring  required  by  regulations 
establishing  applicable  requirements  to 
the  extent  necessary  to  determine  a 
covered  source’s  compliance  with  those 
requirements.  The  Agency’s  proposed 
enhanced  monitoring  rule  (58  FR  54648 
(October  22, 1993))  would  also  require 
permitting  authorities  to  impose 
supplemental  monitoring  requirements 
where  needed.  Particularly  under  the 
enhanced  monitoring  rule,  if  issued  as 
proposed,  industry  foresees  that  many 
monitoring  decisions  will  be  made  on  a 
case-specific  basis  and  thus  be  very 
difficult  to  predict.  Industry  is 
concerned  that  permitting  authorities 
may  often  see  fit  to  make  some  changes 
to  Ae  monitoring  terms  that  a  source 
has  included  in  its  proposed  revision.  If 
a  permitting  authority  is  unable  to  make 
those  changes  without  rendering  the 
source  liable  for  violating  its  existing 
permit,  industry  contends  that  the 
utility  of  the  current  and  proposed 
rules’  provisions  for  operation  of 
changes  before  permit  revision  will  be 
lareely  lost. 

'The  Agency  acknowledges  that 
sources  may  face  some  short-term 
imcertalnty  regarding  what  constitutes 
adequate  compliance  terms  imder  the 
operating  permit  and  enhanced 
monitoring  rules.  It  is  therefore 
proposing  that  a  decision  by  the 
permitting  authority  to  require  different 
monitoring  not  automatically  render  the 
source  in  violation  of  its  existing  permit 
because  it  failed  to  monitor  its  proposed 
change  in  the  manner  ultimately 
specified  by  the  permitting  authority.  So 
long  as  the  source  using  reasonable 
available  methods  demonstrates 
compliance  with  the  proposed  terms 
incorporating  applicable  requirements, 
the  permitting  authority  could  find  the 
source  not  in  violation  of  its  existing 
permit.  The  Agency  is  proposing  that 
the  permitting  authority  be  the  judge  of 
the  adequacy  of  the  source’s  compliance 
monitoring  to  avoid  that  becoming  an 
issue  in  enforcement  actions. 

The  Agency  solicits  comment  on  all 
aspects  of  the  proposal  to  allow  the 
permitting  authority  to  approve 
proposed  permit  revisions  with  minor 
supplemental  alterations  and  to  limit 
source  liability  for  operation  of  changes 
prior  to  permit  revision  that  are 
subsequently  altered.  In  particular,  EPA 
solicits  comment  on  the  practical  extent 


and  nature  of  the  risk  posed  by  potential 
source  hability  for  operating  the  change, 
whether  relief  from  liability  is  necessary 
and  appropriate  in  some  or  all  of  the 
revision  tracks  for  which  it  has  been 
proposed,  and  the  efficacy  of  reliance  on 
State,  local,  and  Federal  enforcement 
discretion  to  address  industry  concerns 
in  lieu  of  the  proposed  approach. 

4.  De  Minimis  Permit  Revisions 

As  noted  above,  the  current  rule  does 
not  include  a  permit  revision  track 
analogous  to  the  de  minimis  permit 
revision  track  proposed  today.  The 
Agency  is  proposing  the  addition  of  this 
track  for  changes  that  did  not  undergo 
merged  program  review  but  have  only  a 
small  emissions  impact.  Under  this 
track,  a  source  would  be  able  to  operate 
the  change  as  early  as  the  day  it  submits 
its  permit  revision  appfication.  Public 
review  of  the  change  would  follow  and 
EPA  review  and  objection  opportunity 
would  not  occur  except  in  response  to 
a  public  petition.  The  Agency  believes 
that  many,  typically  minor  NSR, 
changes  involve  small  changes  in 
emissions.  Requiring  these  Ganges  to 
undergo  the  more  extensive  public 
procedures  required  for  minor  permit 
revisions  would  almost  certcdnly 
overwhelm  State  permitting  authorities 
and  is  not  justified  given  their  small 
environmental  impact. 

a.  Overview  of  Proposal.  Under  the 
proposed  rule,  a  source  could  operate  a 
de  minimis  change  7  days  after 
submitting  its  application  for  a  permit 
revision  to  the  permitting  authority  or  as 
early  as  the  day  it  submits  its 
application  if  the  permitting  authority 
so  allows.  Similar  to  the  requirements 
for  merged  program  changes,  the 
source’s  application  would  be  required 
to  include  a  proposed  addendum  for 
revising  the  permit  to  reflect  the  change, 
a  demonstration  and  certification  that 
the  chemge  is  eligible  for  the  de  minimis 
change  track,  and  an  affidavit  accepting 
the  risk  of  operating  the  change  before 
its  permit  is  revised. 

Public  notice  of  de  minimis  changes 
would  occur  on  a  monthly,  batched 
basis  after  the  changes  could  have  been 
made.  In  other  words,  all  of  the  de 
minimis  changes  for  which  the 
permitting  authority  had  received 
applications  in  a  given  month  would  be 
listed  together  in  a  public  notice  issued 
the  following  month.  For  a  specified 
period  of  time  after  public  notice  is 
given,  citizens  would  have  the 
opportunity  to  petition  the  permitting 
authority  to  disapprove  the  change. 
Grounds  for  objection  would  include  a 
change’s  ineligibility  for  the  de  minimis 
permit  revision  process  or  its 
inconsistency  with  applicable 
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requirements.  If  the  permitting  authority 
failed  to  respond  to  any  objections  by 
the  end  of  that  period  and  did  not 
otherwise  disapprove  the  permit 
revision  request,  the  proposed  permit 
addendum  would  take  eHect.  A  person 
who  was  unsuccessful  in  persuading  the 
permitting  authority  to  disapprove  the 
change  could  petition  EPA  to  do  so. 

Unlike  the  other  revision  tracks 
proposed  today,  the  permitting 
authority  would  have  discretion 
regarding  whether  and  to  what  extent  to 
allow  any  particular  source  to  make 
changes  via  this  process.  The  permitting 
authority  would  include  in  the  source’s 
draft  permit  a  term  describing  the  extent 
to  which  it  could  use  the  de  minimis 
permit  revision  process,  and  the  public 
would  have  the  opportunity  to  comment 
on  that  permit  term.  The  proposed  rule, 
however,  would  not  establish  criteria  for 
final  permitting  authority  decisions 
regarding  whether  to  include  such  a 
permit  term  in  a  source’s  permit  and  the 
scope  of  that  term  (within  the  limits 
specified  below). 

The  scope  of  de  minimis  changes 
would  be  defined  in  two  ways.  Any 
change  at  a  small  unit  (unit-based  de 
minimis)  would  qualify,  as  would  a 
small  change  at  a  big  unit  (increment- 
based  de  minimis)  provided  certain 
conditions  desigiied  to  ensure  the 
enforceability  of  the  resulting  permit 
limit  were  met.  The  Agency  is  soliciting 
comment  on  a  range  of  values  for 
defining  “small”  for  the  purpose  of 
these  procedures. 

b.  Scope  of  Unit-Based  De  Minimis 
Revisions.  Unit-based  de  minimis 
changes  would  include  the  addition  of 
any  new  unit,  and  the  modification  of 
any  existing  unit,  whose  permit 
allowable  emissions  (after  the  change  in 
the  case  of  modifications)  did  not 
exceed  the  unit-based  de  minimis 
thresholds.  In  other  words,  the  new  unit 
or  the  existing  unit  after  the  de  minimis 
change  could  not  have  a  potential  to 
emit  greater  than  the  unit-based 
threshold.  Inter-unit  netting  could  not 
be  used  to  avoid  exceeding  the  de 
minimis  threshold. 

(1)  Pmposed  Thresholds.  For  criteria 
pollutants,  EPA  proposes  a  range  of  four 
possible  threshold  levels,*^  as  well  as  a 
provision  mat  would  allow  a  permitting 
authority  to  develop  alternative 
threshold  levels  for  its  own  jurisdiction. 


These  levels  (and  any  others  representing  a 
cutoff  for  de  miniiTtis  permit  revision  eligibility) 
would  not  require  that  an  emissions  cap  be 
established  in  the  part  70  permit  as  part  of  the 
process.  Calculations  relative  to  the  threshold  level 
would  be  made  jn  the  basis  of  increases  in 
potential  to  emit  and  would  accompany  the 
source's  request  for  processing  as  a  de  minimis 
permit  revision. 


For  the  final  rule,  EPA  would  select  a 
level  from  the  range  or  include  the 
provision  for  a  permitting  authority- 
determined  level,  or  both.  The  four 
proposed  criteria  pollutant  threshold 
levels  are  as  follows: 

(i)  4  tons  per  permit  term  (tppt)  ** 
carbon  monoxide  (CX)),  1  tppt  NOx,  1.6 
tppt  sulfur  dioxide  (SO2),  0.6  tppt  PM- 
10,  and  1  tppt  VOC; 

(ii)  5  tpy  (for  any  criteria  pollutant); 

(iii)  20  percent  of  the  applicable  major 
source  threshold  or  5  tpy  VCX]  or  NOx 
(whichever  is  greater)  or  15  tpy  PM-10 
or  0.6  tpy  lead  20  (whichever  is  less) 

(iv)  30  percent  of  the  applicable  major 
source  threshold  or  5  tpy,  whichever  is 
greater. 

Some  have  suggested  that  thresholds 
higher  than  the  ones  proposed  would  be 
appropriate,  including  major  title  I 
modification  levels  for  criteria 
pollutants.  The  EPA  solicits  comment  as 
to  the  appropriateness  of  higher  levels, 
as  well  as  submission  of  data  that  would 
support  higher  thresholds  in  the  final 
rule. 

As  noted  above,  EPA  also  proposes  to 
allow  any  permitting  authority  to 
establish  alternative  unit-based 
threshold  levels  based  on  a 
demonstration  it  would  be  required  to 
make  as  specified  below.  The  threshold 
levels  would  be  pollutant-specific  and 
would  be  based  on  total  emissions  from 
units  after  the  changes  were  made.  *1116 
permitting  authority  would  have  to 
submit  to  EPA  for  approval  the 
demonstration,  including  the 
calculations  upon  which  the  unit-based 
threshold  levels  were  based. 

To  establish  a  specific  threshold,  a 
permitting  authority  would  have  to 
submit  historical  data  that  would  (a) 
document  the  aggregate  amount  of 
emissions  (i.e.,  total  emissions  after  the 
change)  from  all  units  subject  to  the 


•’"Tons  per  permit  term  (tppt)"  refers  to  a  level 
that  could  not  be  exceeded  over  the  remaining  life 
of  the  permit  (up  to  5  years).  Once  the  threshold 
were  met,  no  more  de  minimis  permit  revisions 
could  be  made  during  that  term  of  the  permit  For 
example,  a  threshold  of  4  tppt  would  allow  one 
change  of  4  tons  during  the  permit  term,  or  2 
changes  of  2  tons  each,  or  any  number  of  small 
changes  that  totalled  4  tons  over  the  life  of  the 
permit 

"  15  tpy  PM-10  and  0.6  tpy  lead  are  the 
significance  levels  under  the  PSD  program  for  these 
pollutants. 

For  example,  if  the  major  source  threshold  were 
100  tpy  for  all  criteria  pollutants,  then  20%  of  riujor 
source  thresholds  would  be  20  tpy  and  the  formula 
would  take  the  greater  of  20  tpy  or  5  tpy  for  VCXI 
or  NOx.  For  PM-10,  it  would  take  the  lesser  of  20 
tpy  or  IS  tpy,  and  for  lead  it  would  take  the  lesser 
of  20  tpy  or  0.6  tpy.  Thus,  the  formula  would  yield 
values  of  20  tpy  VOC.  20  tpy  NOx,  15  tpy  PM-10 
and  O.o  tpy  lead.  If  the  major  source  threshold  were 
10  tpy  VOC  and  NOx,  70  tpy  PM-10  and  IOC  tpy 
lead,  the  values  would  be  5  tpy  VCX;  or  NOx 
(greater  of  2  tpy  or  5  tpv),  14  tpy  PM-10  (20%  of 
70  tpy)  and  0.6  tpy  lean. 


State  or  local  SIP-approved  NSR 
program  over  a  representative  period  of 
time  (e.g.,  previous  2  years)  and  (b) 
demonstrate  that  all  units  above  the 
proposed  cut-off  for  unit-based  de 
minimis  changes  represent  at  least  80 
percent  of  emissions  subject  to  NSR. 

The  EPA  would  place  this  data  in  the 
rulemaking  record  when  determining 
approvabiUty  of  the  part  70  program. 
(Data  of  this  sort  from  New  Jersey  is  in 
the  docket  of  today’s  rule.)  Potentially, 
the  levels  established  by  the  permitting 
authority  could  be  larger  than  the 
national  levels  ultimately  promulgated. 

As  an  example  of  how  threshold 
levels  could  be  established,  if  a 
permitting  authority  demonstrated  that 
(1)  emissions  of  VC>C  firom  all  new  or 
modified  units  subject  to  NSR  totaled 
5,000  tpy  and  (2)  units  comprising  80 
percent  (i.e.,  4,000  tpy)  of  these 
emissions  were  all  above  20  tpy,  the 
permitting  authority  could  adopt  20  tpy 
as  the  threshold  level  for  VOC  in  lieu  of 
the  national  threshold  level  for  VOC 
adopted  in  the  final  rule.  (Similar 
showings  would  need  to  be  made  for 
other  pollutants.)  In  the  case  of  a  20  tpy 
V(X)  threshold  level,  a  change  would  be 
eligible  for  the  unit-^sed  de  minimis 
category  if  the  total  emissions  of  a  unit 
after  the  change  did  not  exceed  20  tpy. 
For  toxic  pollutants,  EPA  proposes  three 
possible  threshold  levels: 

(1)  0  tppt; 

(ii)  20  percent  of  section  112  major 
source  tl^sholds  or  50  percent  of 
section  112(g)  de  minimis  levels, 
whichever  is  less;  or 

(iii)  75  percent  of  section  112(g)  de 
minimis  levels. 

Again,  EPA  would  select  a  threshold 
level  from  within  the  proposed  range 
and  solicits  comment  and  data  in 
support  of  the  proposed  options. 
Moreover,  EPA  solicits  comment  on 
whether  higher  de  minimis  thresholds 
for  toxic  pollutants  might  be 
appropriate,  such  as  section  112(g)  de 
minimis  levels,  and  data  supporting 
them.  While  EPA  does  not  propose  to 
allow  permitting  authorities  to  establish 
alternative  imit^sed  threshold  levels 
for  toxic  pollutants,  the  Agency  solicits 
comment  on  this  possibility  and  the 
potential  criteria  for  establishing  such 
program-specific  levels. 

For  section  111  pollutants  (i.e.  those 
regulated  by  EPA  under  section  111, 
including  fluorides,  sulfuric  acid  mist, 
municipal  waste  combustor  emissions, 
and  hydrogen  sulfide),  EPA  proposes 
that  the  applicable  PSD  significance 
levels  be  used  to  define  the  unit-based 
de  minimis  threshclds  for  those 
pollutants  (40  CFR  52.21). 

(2)  Proposed  Gatekeepers.  Even  if  a 
change  qualifies  for  de  minimis 
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procedures  based  on  size,  EPA  is 
proposing  that  it  not  qualify  for  the  de 
minimis  permit  revision  process  if: 

(i)  The  source  is  in  violation  of  the 
part  70  permit  terms  emd  conditions  it 
seeks  to  change; 

(ii)  The  need  for  the  permit  revision 
does  not  result  from  a  physical  or 
operational  change;  or 

(iii)  The  change  does  not  involve  a 
permit  term  or  condition  established  to 
limit  emissions  which  is  federally 
enforceable  only  as  a  part  70  permit 
term  or  condition. 

Thus,  if  a  change  were  disallowed  by 
any  of  these  gatekeepers,  even  if  it  were 
clearly  below  the  relevant  de  minimis 
threshold  levels,  it  could  not  be 
processed  as  a  de  minimis  permit 
revision. 

(3)  Aggregation  limitation.  The  EPA  is 
not  proposing  an  aggregation  or 
“stacking”  limitation  on  unit-based  de 
minimis  permit  revisions.  However, 

EPA  recognizes  concerns  that  sources 
might  make  inappropriate  use  of  de 
minimis  procedures  by  dividing  what 
would  otherwise  be  a  significant 
emissions  increase  into  several  smaller 
increases  to  avoid  more  extensive 
public,  permitting  authority,  EPA,  and 
affected  State  review.  The  EPA  does  not 
believe  stacking  limitations  are 
necessary  to  guard  against  inappropriate 
disaggregation,  because  de  minimis 
changes  will  be  publicly  noticed, 
enabling  the  public  as  well  as  the 
permitting  authority  and  EPA  to  spot 
questionable  consecutive  changes.  In 
addition,  section  182(c)(6)  of  the  Act 
establishes  a  stacking  limitation  for  VOC 
emissions  in  serious  and  worse 
nonattainment  areas.  Nevertheless,  EPA 
solicits  comment  on  the  need  for 
stacking  limitations  to  prevent  multiple 
imit-based  de  minimis  permit  revisions 
from  increasing  the  size  of  any  source 
by  certain  amounts  or  percentages  of  the 
source’s  total  permitted  emissions.  The 
Agency  also  solicits  comment  on  the 
administrative  difficulty  they  would 
represent  for  permitting  authorities  and 
covered  sources.  Finally,  EPA  solicits 
comment  and  suggestions  on 
appropriate  stacking  limits,  and  whether 
such  limits  should  be  based  on  a 
specified  emissions  amount  or  a 
percentage  of  a  somce’s  total  permitted 
emissions. 

c.  Scope  of  Increment-Based  De 
Minimis  Permit  Revisions. — (1) 

Proposed  Thresholds.  For  criteria 
pollutants,  EPA  proposes  a  range  of 
three  possible  threshold  levels  for 
increment-based  de  minimis  changes.  It 
also  proposes  that  a  permitting  authority 
have  the  option  of  developing 
alternative  thresholds  for  its 
jurisdiction.  For  the  final  rule,  EPA 


would  select  increment-based  levels 
from  the  proposed  range  or  include  the 
provision  for  permitting  authority- 
defined  levels,  or  both.  The  three 
proposed  increment-based  threshold 
levels  for  criteria  pollutants  are: 

(i)  4  tppt  CO,  1  tppt  NOx,  1.6  tppt 
SO2,  0.6  tppt  PM-10,  or  1  tppt  VOiC; 

(ii)  20  percent  olthe  applicable  major 
source  threshold,  10  percent  of  the  limit 
applicable  to  the  imit  imdergoing  the 
change,  or  15  tpy  VOC  or  NOx 
(whichever  is  less,  but  not  less  than  2- 
5  tpy),  or  15  tpy  PM-10  or  0.6  tpy  lead 
(whichever  is  less)  22;  or 

(iii)  30  percent  of  the  applicable  major 
source  threshold,  15  percent  of  the  limit 
applicable  to  the  unit  undergoing  the 
change,  whichever  is  less,  but  not  less 
than  5  tpy  VOC  or  NOx- 

Permitting  authorities  would  also  be 
allowed  to  develop  an  alternative 
threshold  level  for  each  pollutant  based 
on  the  estimated  annual  emissions 
increases  of  that  pollutant  from  all  imits 
subject  to  NSR.  The  permitting  authority 
would  have  to  submit  a  demonstration 
containing  the  calculations  upon  which 
the  threshold  levels  were  based.  The 
demonstration  would  have  to  show  that 
the  increment-based  de  minimis 
threshold  level  specified  by  the 
permitting  authority  for  a  pollutant 
would  correspond  to  a  level  where  at 
least  80  percent  of  the  emissions 
increases  of  that  pollutant  were  above 
that  level.  The  Agency  solicits  comment 
on  whether  it  should  allow  permitting 
authorities  to  set  their  own  increment- 
based  de  minimis  threshold  levels. 

For  toxic  pollutants,  EPA  proposes  a 
range  of  three  possible  increment-based 
threshold  levels: 

(i)  O  tppt; 

(ii)  20  percent  of  section  112  major 
source  thresholds,  50  percent  of  section 
112(g)  de  minimis  levels,  or  10  percent 
of  the  limit  applicable  to  the  unit 
imdergoing  the  change,  whichever  is 
less;  or 

(iii)  75  percent  of  section  112(g)  de 
minimis  levels. 

As  with  unit-based  de  minimis 
threshold  levels  for  toxics,  EPA  is  not 
proposing  an  option  for  permit  program- 
specific  threshold  levels,  but  again 
solicits  comment  on  the  desirability  of 
such  an  option  and  what  would  be  the 
grounds  for  approving  State  or  local 
agency  demonstrations.  Also,  EPA 


“For  example,  if  the  major  source  thresholds 
were  100  tpy  for  VOC,  NOx.  PM-10  and  lead,  and 
the  unit’s  allowable  emissions  were  10  tons  VOC, 
then  20%  of  major  source  thresholds  would  be  20 
tpy,  10%  of  the  unit's  allowables  is  1  tpy,  and  the 
formula  would  take  the  lesser  of  20  tpy,  1  tpy  or 
15  tpy  VOC  or  NOx,  but  not  less  than  2-5  tpy.  Thus, 
the  formula  yields  de  minimis  values  of  2-5  tpy 
Vfx:  or  NOx. 


solicits  comment  on  whether  higher 
increment-based  threshold  levels  would 
be  appropriate  for  toxic  pollutants  and 
data  supporting  any  higher  levels. 

As  proposed  for  the  unit-based  de 
minimis  threshold  levels,  EPA  proposes 
the  PSD  significance  levels  for  section 
111  pollutants. 

(2)  Proposed  Gatekeepers.  In  addition 
to  the  gatekeepers  applicable  to  unit- 
based  de  minimis  permit  revisions  set 
forth  above,  two  ofiber  gatekeepers 
would  apply  to  increment-based  de 
minimis  permit  revisions.  First,  the 
resulting  emission  limit  would  have  to 
be  expressed  in  the  same  form  and  unit 
of  measure  as  the  previous  limit. 

Second,  any  associated  changes  in 
compliance  monitoring  terms  would 
have  to  be  undertaken  in  a  manner 
established  in  the  permitting  authority’s 
program  regulations,  in  the  source’s 
permit,  or  dirough  the  proposed  minor 
permit  revision  procedures.  Therefore, 
any  change  that  was  disallowed  by  any 
of  these  additional  gatekeepers,  even  if 
it  met  increment-based  emissions 
threshold  levels  and  complied  with  the 
unit-based  de  minimis  gatekeepers, 
could  not  be  processed  as  an  increment- 
based  de  minimis  permit  revision. 

The  Agency  recognizes  that  the 
proposed  provisions  defining  the  scope 
and  gatekeepers  for  the  de  minimis 
process  are  quite  complex.  Thus,  EPA 
solicits  suggestions  on  how  to  make  the 
approach  less  complicated  while  at  the 
same  time  providing  adequate  flexibility 
and  programmatic  integrity 

(3)  Aggregation  limitations.  As  in  the 
case  of  unit-based  de  minimis  permit 
revisions,  EPA  is  not  proposing 
aggregation  or  stacking  limitations  for 
increment-based  de  minimis  permit 
revisions.  However,  for  the  reasons 
discussed  previously,  EPA  solicits 
comment  on  the  need  for  stacking 
limitations  to  prevent  increment-based 
de  minimis  permit  revisions  from 
increasing  the  size  of  any  unit  or  an 
entire  source  by  certain  amounts  or 
percentages  of  limits  applicable  to  a  unit 
or  source.  The  EPA  also  solicits 
comment  on  whether  stacking  limits 
should  be  based  on  a  specified  amount 
or  percentage  of  a  source’s  total 
permitted  emissions  and  what  those 
amounts  or  percentages  should  be. 

d.  Process  for  De  Minimis  Permit 
Revisions.  De  minimis  permit  revisions 


“The  alternative  approach  to  changes  in 
compliance  monitoring  terms,  discussed  later  in 
this  preamble,  presents  one  potential  way  of 
simplifying  de  minimis  permit  revision  procedures. 
That  approach  would  apply  the  same  compliance 
term  gatekeepers  to  changes  at  both  small  and  large 
units  and  would  thus  obviate  the  need  for  the  two 
different  types  of  de  minimis  permit  revisions,  unit- 
based  and  increment-based. 
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would  be  processed  as  follows.  First,  the 
source  would  submit  its  application  to 
make  a  de  minimis  permit  revision  to 
the  permitting  authority.  As  for  merged 
program  changes,  the  application  would 
be  required  to  contain  a  description  of 
the  change  and  supporting  information, 
a  demonstration,  a  certification  signed 
by  a  responsible  official  that  the  change 
is  eligible  for  the  de  minimis  permit 
revision  process,  an  affidavit  accepting 
the  risk  of  making  the  change  before  the 
permit  is  revised,  and  a  proposed 
addenduAi  to  the  permit  containing  the 
proposed  permit  terms  that  would  apply 
as  a  result  of  the  change. 

The  permit  program  could  authorize 
the  source  to  operate  the  requested 
change  7  days  after  the  permitting 
authority  received  the  application  or, 
with  the  permitting  authority’s 
permission,  as  early  as  the  day  its 
application  is  submitted.  Public  notice 
of  the  changes  would  be  provided  on  a 
monthly,  batched  basis.  In  other  words, 
one  notice  Usting  all  changes  for  which 
applications  for  de  minimis  permit 
revisions  had  been  received  in  the 
preceding  month  would  be  provided 
each  month.  The  proposal  does  not 
specify  the  manner  in  which  such 
public  notice  should  be  given,  and  on 
whom  the  responsibility  should  fall  td 
provide  it.  The  final  rule  would  at  least 
provide  that  State  or  local  permit 
programs  estabUsh  a  mechanism 
sufficient  to  ensure  that  pubUc  notice 
reaches  all  interested  citizens.  In  any 
case,  EPA  is  not  proposing  that  EPA  and 
affected  States  receive  separate 
notification  of  de  minimis  permit 
revisions,  but  that  they  have  access  to 
the  monthly  reports.  The  permitting 
authority  would  also  be  required  to 
establish  a  pubUc  docket  into  which  it 
places  de  minimis  permit  revision 
requests  on  the  date  it  receives  them,  or 
otherwise  provide  substantially 
equivalent  pubUc  access  to  the  requests 
as  they  are  received. 

The  extent  to  which  the  permitting 
authority  would  be  required  to  retain 
authority  to  disapprove  the  de  minimis 
permit  revision  request  would  depend 
on  the  nature  of  any  preconstruction 
review  the  change  may  have  imdergone. 
State  and  local  agency  minor  NSR 
procedures  vary  in  terms  of  whether 
affirmative  permitting  authority  review 
is  required  for  all  changes  and  whether 
and  how  much  public  review  is 
provided.  The  proposed  de  minimis 
revision  procedures  would  take  account 
of  these  differences  and  require  that  the 
permitting  authority  retain  authority  to 
disapprove  a  de  minimis  permit 
revision  request  depending  on  the 
extent  of  permitting  authority  and 


public  review  of  the  change  in  the 
vmderlying  minor  NSR  process. 

For  a  change  that  the  permitting 
authority  had  afiirmatively  approved 
(i.e.,  had  not  approved  by  default) 
piu^uant  to  a  minor  NSR  process  that 
included  a  public  comment  period  of  at 
least  21  days,2<  the  permitting  authority 
would  be  required  to  retain  authority  to 
disapprove  incorporation  of  the  change 
into  the  part  70  permit  as  a  de  minimis 
permit  revision  for  a  period  of  no  more 
than  7  days  after  receipt  of  the  request. 
For  such  a  change,  the  proposed  permit 
addendum  containing  the  revised  terms 
could  take  effect  7  days  after  receipt  of 
the  appUcation  or  as  early  as  the  day  of 
receipt  where  the  permitting  authority 
so  allowed  in  response  to  a  request  by 
the  source.  For  a  change  that  the 
permitting  authority  approved  by 
default  in  the  preconstruction  review 
process  or  for  which  a  21-day  public 
comment  period  was  not  provided,  the 
permitting  authority  would  have  to 
retain  authority  to  ^sapprove  the 
change  for  a  specified  period  of  time 
following  the  date  public  notice  was 
given.  Such  a  change  would  be 
incorporated  into  the  part  70  permit  on 
the  day  after  this  period  expired  if  the 
permitting  authority  had  not  acted  by 
then  to  disapprove  the  change.  For  all 
de  minimis  permit  revisions,  the  permit 
would  be  amended  by  attaching  the 
proposed  addendum  to  the  jrarmit. 

In  the  case  of  any  change  Tor  which 
the  permitting  authority  retained 
authority  to  disapprove,  citizens  could 
request  that  the  permitting  authority 
disapprove  the  diange.“  Any  such 
request  would  have  to  be  submitted 
within  a  specified  period  of  time  after 
the  date  pubUc  notice  was  provided  for 
the  change.  (The  Agency  soUcits 
comment  on  whether  the  pubUc  would 
need  as  little  as  15  days  to  as  much  as 
45  days  to  submit  such  requests.)  If  any 
requests  were  submitted,  the  permitting 
authority  would  have  a  specified  period 
of  time  following  the  deadline  for 
submission  of  such  requests  to  respond. 
(The  Agency  soUcits  comment  on  how 
long  this  period  for  permitting  authority 
response  should  be,  fiom  15  to  45  days.) 
If  the  permitting  authority  did  not  heed 
a  request  to  disapprove  the  change,  the 


*■*  As  in  the  case  of  a  nnerged  {>art  70/NSR  or  part 
70/section  112(g)  process,  permitting  authorities 
whose  NSR  programs  operate  by  defoult  could 
provide  in  their  permit  programs  that  sources  could 
elect  to  subject  changes  to  NSR  requiring  an 
affirmative  decision  and  21-day  comment  period  on 
a  case-by-case  basis. 

^  In  the  case  of  a  change  for  which  the  permitting 
authority  did  not  retain  authority  to  disapprove,  the 
permit  would  be  revised  to  incorporate  the  change 
as  explained  above,  but,  like  the  permit  as  a  whole, 
the  permit  revision  would  be  subject  to  the  current 
part  70  provisions  for  revocation  for  cause. 


person  requesting  disapproval  could 
petition  EPA  to  object  to  the  change  in 
the  manner  set  forth  in  §  70.8.  Any  such 
petition  to  EPA  would  have  to  be 
submitted  within  60  days  of  the  end  of 
the  period  for  permitting  authority 
response  to  citizen  objections. 

If  the  permitting  authority 
disapproved  a  request  for  a  de  minimis 
change  or  EPA  objected  to  a  request  (in 
response  to  a  pubUc  petition)  after  the 
source  had  made  the  change,  the  source 
would  be  Uable  for  violating  the  existing 
permit  horn  the  time  it  made  the 
change.  However,  as  would  be  the  case 
for  merged  program  changes  made 
through  administrative  amendments, 
the  permitting  authority,  to  a  limited 
extent,  could  revise  (instead  of 
disapprove)  a  de  minimis  change 
request  without  necessarily  rendering 
the  source  Uable  for  violating  its 
existing  permit  firom  the  time  it  made 
the  proposed  change.  So  long  as  (1)  the 
permit  authority’s  revisions  were  not 
necessary  to  m^e  the  request  eligible 
for  de  minimis  procedmes  and  did  not 
change  the  source’s  proposed 
determination  in  the  request  of  which 
applicable  requirements  it  must  meet  as 
a  result  of  the  change,  and  (2)  the 
source,  using  reasonably  available 
means,  demonstrated  its  compliance 
with  the  proposed  permit  terms 
incorporating  appUcable  requirements, 
the  permitting  authority  could  find  that 
its  revisions  to  the  de  minimis  permit 
revision  request  did  not  render  the 
source  Uable  for  violating  its  existing 
permit. 

Finally,  a  copy  of  the  final  addendum 
would  have  to  hie  provided  to  EPA.  No 
permit  shield  would  be  available  for  de 
minimis  changes. 

e.  Rationale. — (1)  In  General.  The 
Agency  beUeves  that  the  proposed  de 
minimis  revision  track  is  necessary  and 
appropriate  to  address  the  large  number 
of  small  ph)rsical  or  operation^  changes 
that  wiU  occur  at  part  70  sources  each 
year.  Most  changes  at  sources  involve 
the  addition  of  smaU  new  units  or  small 
increases  in  emissions  at  existing  units, 
and  these  changes  usually  receive  prior 
review  under  existing  preconstruction 
review  programs.  In  many  States, 
thousands  of  these  small  changes  take 
place  each  year.  For  example,  more  than 
10,000  changes  subject  to 
preconstruction  review  occur  annually 
in  Texas  and  over  5,000  in  New  Jersey. 
Of  those,  only  a  few  hundred  are  subject 
to  major  NSR.  Nationwide,  most  of  the 
tens  of  thousands  of  preconstruction 
actions  that  occur  each  year  are  subject 
to  minor  NSR  for  which  Uttle  or  no 
public  review  is  provided.  Many  States 
provide  pubUc  process  for  minor  NSR 
actions  that  result  in  emission  increases 
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above  certain  (generally  relatively  high) 
levels,  but  few  (if  any)  provide  public 
process  for  all  actions  that  undergo 
minor  NSR. 

Requiring  full  part  70  public  process 
for  all  minor  NSR  actions  would  make 
extraordinary  demands  on  State  and 
local  resources.  One  State,  in  the 
detailed  fee  demonstration 
accompanying  its  part  70  program 
submittal,  estimated  that  to  comply  with 
the  current  rule’s  requirements  for 
issuing  part  70  permits,  150  hours  will 
be  required  to  hold  a  public  hearing  and 
respond  to  public  cumments  for  each 
permit.  If  this  amoimt  of  process  were 
required  for  all  part  70  permit  revisions 
(including  all  minor  NSR  changes)  in 
that  State,  it  would  need  to  spend  well 
in  excess  of  1,000,000  hours  per  year  on 
public  process.  To  accommodate  this 
level  of  process,  the  State  would  need 
to  nearly  double  its  current  staffing 
estimates  for  part  70  permit  review  and 
devote  the  added  staff  full  time  to 
providing  public  process  (see  analysis 
in  docket  number  A-93-50).  Although 
these  time  and  staffing  estimates  are 
based  on  one  State’s  submission,  EPA 
believes  they  are  representative  of  what 
other  permitting  authorities  would  face 
if  required  to  provide  full  permit 
issuance  process  for  permit  revisions. 
Permitting  authorities  are  already 
having  to  substantially  increase  staffing 
to  meet  title  V  requirements  and  are 
facing  difficult  ol^acles  in  finding 
qualified  staff.  Moreover,  such 
unprecedented  levels  of  staff,  even  if 
they  could  be  obtained,  would  present 
additional  communication  and 
prioritization  problems. 

Largely  as  a  function  of  the  need  for 
more  staff,  providing  substantial  public 
process  for  every  permit  revision  would 
also  be  very  costly.  While  title  V 
requires  that  permitting  authorities 
charge  fees  sufficient  to  cover  the  costs 
of  the  permit  program,  this  mandate 
must  read  in  light  of  the  other 
signposts  provided  by  Congress.  For 
example,  title  V  establishes  a 
presumption  that  a  fee  of  $25/ton, 
adjusted  for  the  Consumer  Price  Index 
(CPI),  is  adequate  to  cover  the  direct  and 
indirect  costs  of  the  permitting  program. 
That  figure  would  be  $30.18/ton  for 
1995.  Based  on  the  aforementioned 
State’s  fee  demonstration,  the  cost  of 
providing  full  public  process  for  all 
permit  revisions  in  that  State  would  be 
over  $8,000,000  and  would  cause  its  fee 
rate  to  exceed  $45.00/ton,  more  than  50 
percent  above  the  amoimt  Congress 
presumed  would  be  adequate.  While  the 
foregoing  cost  projections  are  based  on 
one  State’s  analysis  of  its  program, 
EPA’s  review  of  other  States’  fee 


demonstrations  indicate  that  the 
projections  are  not  vmusually  high. 

Permitting  authorities  and  sources 
alike  are  also  very  concerned  with  the 
potential  of  extensive  public  review  of 
permit  revisions  to  produce  permitting 
gridlock.  If  every  new  unit  and  every 
physical  or  operational  change  at 
existing  imits  were  required  to  undergo 
substantial  review  beyond  that  provided 
by  existing  preconstruction  review, 
substantial  delays  in  revising  part  70 
permits  would  result  and  sources  would 
likely  incur  significant  opportunity 
costs. 

The  sheer  volume  of  small  changes 
make  necessary  and  appropriate 
procedures  that  provide  for  public 
review  after  the  source  may  make  the 
change  at  its  own  risk  and  that  do  not 
require  affirmative  permitting  authority 
action  except  where  objections  are 
raised.  The  Agency  believes  more 
burdensome  procedures  would  probably 
overwhelm  permitting  av  lorities  and 
impose  unreasonable  co'  i  on  both 
agencies  and  sources.  In  )ed,  the 
proposed  de  minimis  p  x^dures  would 
subject  most  of  the  minor  NSR  actions 
that  take  place  each  year  to  more 
process  than  is  typically  provided  by 
State  and  local  minor  NSR  programs.  At 
the  same  time,  EPA  believes  that  the 
proposed  requirement  for  post  hoc 
public  notice  and  an  opportunity  to 
object  would  help  ensure  the  integrity  of 
part  70  and  minor  NSR  programs 
without  significantly  increasing  the 
permitting  burden  on  agencies  and 
sources.  Post  hoc  public  process  would 
provide  sources  with  a  significant 
incentive  to  accurately  assess  the  effect 
of  requested  changes  on  emissions  and 
compliance  with  applicable 
requirements.  Put  another  way, 
subjecting  even  small  changes  to  public 
scrutiny  would  increase  the  likelffiood 
that  sources  would  limit  requests  for  de 
minimis  changes  to  changes  that  are 
truly  small  and  that  can  be  made  in 
compliance  with  applicable 
requirements. 

As  previously  pointed  out,  in 
requiring  public  process  for  all  minor 
NSR  modifications,  today’s  proposal 
would  add  public  procedures  that  in 
some  cases  may  not  be  required  by  the 
imderlying  minor  NSR  programs.  Like 
the  requirements  for  merged  program 
review,  the  proposed  de  minimis  change 
procedmes  would  have  the  effect  of 
requiring  at  least  some  public  process 
for  minor  NSR  modifications  that  may 
be  eligible  for  valid  exclusions  from 
public  process  under  State  or  local 
.  minor  NSR  programs.  For  the  reasons 
set  forth  in  ffie  discussion  of  merged 
program  requirements  earlier  in  ffiis 
preamble,  ^A  is  considering  whether 


valid  exclusions  from  minor  NSR 
process  should  carry  over  into  the  title 
V  context.  It  thus  requests  comments  on 
whether  a  cheuige  that  would  otherwise 
be  subject  to  de  minimis  change 
procedures  (presumably  in  part  because 
it  did  not  imdergo  merged  program 
review),  should  be  eligible  for 
incorporation  into  a  part  70  permit  as  an 
administrative  amendment  if  it  qualifies 
for  a  minor  NSR  exclusion  firom  public 
process. 

As  further  explained  below,  the  scope 
of  changes  eligible  for  the  de  minimis 
process  would  be  restricted  by  several 
“gatekeepers”  to  guard  against  improper 
or  high  risk  use  of  the  process.  The 
procedures  for  revising  the  permit 
would  provide  added  safeguards.  In 
view  of  the  small  size  of  the  eligible 
changes,  the  applicable  gatekeepers  and 
the  additional  procediiral  safeguards, 
EPA  believes  the  proposed  process 
would  be  sufficient  to  meet  title  V’s 
public  process  reqmrements. 

From  industry’s  perspective,  the 
proposed  procedxires  would  provide 
streamlin^  processing  of  permit 
revisions.  The  small  size  of  the  eligible 
changes  and  the  checks  and  balances 
provided  by  the  procedvtres  would 
justify  the  Agency  temporarily 
exempting  sources  from  the  section 
502(a)  prohibition  against  operation  in 
noncompliance  with  permit  terms. 

Thus,  small  changes  could  be  operated 
as  soon  as  or  shoiffy  after  applications 
are  submitted.  While  somces  would 
remain  at  risk  for  violating  their  permits 
imtil  the  end  of  the  public  review 
period  for  changes  that  the  permitting 
authority  retained  authority  to 
disapprove,  they  could  proceed 
expeditiously  to  operate  small  changes 
that  they  were  confident  met  all 
applicable  requirements.  'The  proposed 
procedures  would  further  provide  that 
permits  be  revised  by  default  if  the 
permitting  authority  fails  to  act 
affirmatively.  The  EPA  thus  believes 
that  the  proposed  process  would  also  be 
sufficient  to  meet  title  V’s  requirement 
that  permitting  procedures  be 
streamlined  and  expeditious. 

The  Agency  solicits  comment  on  the 
effectiveness  of  a  post  hoc  public  review 
process  in  assuring  that  requests  for  de 
minimis  changes  are  limit^  to  changes 
that  are  truly  small  and  consistent  with 
applicable  requirements.  The  Agency  is 
also  interested  in  conunents  on  the  costs 
of  the  post  hoc  review  process  and  on 
whether  the  benefits  justify  the  costs  of 
such  a  program.  It  fuj^er  solicits 
comment  on  whether  the  post  hoc 
review  process  could  be  eliminated 
without  violating  statutory 
requirements.  Finally,  EPA  solicits 
comments  on  whether,  in  the  absence  of 
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a  post  hoc  process,  the  Agency  would  be 
authorized  to  Umit  its  objection 
opportunity  and  to  allow  sources  to 
operate  de  minimis  changes  before  their 
permits  are  revised,  as  proposed. 

(2)  Scope.  A  critical  question  in  the 
evaluation  of  the  proposed  procedures, 
however,  is  what  constitutes  a  “small" 
change.  Before  exploring  that  issue,  it 
should  be  pointed  out  that  whatever 
threshold  EPA  eventually  selects  for 
defining  “small”  changes,  imder  the 
propos^  the  scope  of  the  changes  a 
particular  source  could  process  using 
the  de  minimis  track  would  depend  on 
its  permit.  As  indicated  above,  the 
proposal  would  require  that  a  source’s 
use  of  de  minimis  procedures  be 
authorized  by  its  part  70  permit.  The 
purpose  of  this  requirement  is  to  give 
the  permitting  authority  the  option  of 
allowing  only  those  de  minimis  changes 
at  specific  units  that  it  considers 
appropriate,  and  the  public  an 
opportimity  to  comment  on  the  extent  to 
which  any  source  could  use  de  minimis 
revision  procedures.  Conceivably,  the 
public  could  comment  and  the 
permitting  authority  could  decide  that 
certain  situations  (e.g.,  a  bad 
compliance  record)  warrant  limiting  or 
denying  altogether  a  source’s  use  of  de 
minimis  procedures. 

The  Agency  solicits  comment,  though, 
on  whether  the  permitting  authority 
should  be  authorized  to  provide  in  its 
part  70  program  for  certain  categories  or 
classes  of  sources  or  changes  to  get  the 
benefit  of  de  minimis  change 
procedures.  For  instance,  for  any  change 
subject  to  preconstruction  review,  there 
arguably  would  be  little  basis  for 
depriving  a  source  of  the  availability  of 
the  de  minimis  permit  revision  trade, 
given  that  such  a  change  would  have 
already  imdergone  permitting  authority 
review  by  the  time  the  part  70  permit 
revision  application  was  received.  The 
Agency  solicits  comment  on  whether 
and  imder  what  circumstances  the 
permitting  authority  should  be  allowed 
to  authorize  use  of  de  minimis  revision 
procedures  on  a  generic  basis. 

It  also  bears  explaining  at  the  outset 
why  EPA  is  proposing  two  types  of  de 
minimis  changes:  imit-based  and 
increment-basi^.  As  noted  above,  unit- 
based  de  minimis  changes  include  any 
change  at  a  small  unit.  Because  the  unit 
is  itself  small  in  terms  of  its  emissions 
potential,  the  environmental  risk  of  a 
source  inappropriately  processing  a 
change  at  such  unit  through  de  minimis 
procedures  is  relatively  small,  since  the 
most  the  unit  could  emit  is  the  de 
minimis  threshold  itself.  Increment- 
based  de  minimis  changes,  however,  eire 
small  changes  at  big  units.  Because  the 
unit  in  this  case  could  be  very  large 


(e.g.,  400  tpy  VOC),  a  purportedly  small 
change  could  in  fact  have  very  large 
emissions  consequences.  For  instance,  if 
a  400  tpy  unit  is  controlled  to  200  tpy, 
the  source  could  potentially  make  a 
change  that  it  represents  as  small  but 
that  increases  the  unit’s  emissions  by 
200  tpy.  Because  of  this  risk,  EPA  is 
proposing  to  restrict  the  availability  of 
increment-based  de  minimis  changes  in 
ways  that  ensure  the  continued 
enforceability  of  the  controls  on  the  unit 
undergoing  the  change.  The  Agency  is 
concerned,  however,  that  two  types  of 
de  minimis  changes  may  be  confusing 
and  unnecessarily  complex.  It  therefore 
requests  comments  on  whether  it  should 
promulgate  one  or  both  types  of  de 
minimis  revision  tracks  and  what 
applicable  gatekeepers  it  should  retain 
or  reject.  It  also  refers  the  reader  to  the 
discussion  later  in  this  preamble  that 
suggests  a  different  approach  to  changes 
in  compliance  monitoring  terms  that 
may  provide  a  basis  for  collapsing  the 
two  types  of  de  minimis  permit 
revisions  into  one. 

The  Agency  is  proposing  a  range  of 
possible  values  of  de  minimis  changes 
because  it  thus  far  lacks  adequate 
information  to  choose  between  the 
proposed  values.  The  Agency  believes 
that  the  proper  approach  to  choosing  de 
minimis  thi^holds  is  to  determine  what 
threshold  will  likely  result  in  the  public 
having  a  prior  opportunity  to  comment 
on  the  large  majority  of  regulated 
pollutants’  total  emissions  and  in  the 
permitting  authority’s  being  relieved 
firom  processing  a  significant  percentage 
of  permit  revisions  through  more 
burdensome  procedures.  As  suggested 
by  EPA’s  proposal  for  permitting 
authority-determined  de  minimis  levels, 
the  Agency  believes  that  about  80  per 
cent  of  total  emissions  subject  to  NSR 
should  not  be  eligible  for  the  de 
minimis  process,  but  it  requests 
comment  on  the  appropriate  percentage 
and  information  indicating  what 
emission  level(s)  would  come  close  to 
achieving  this  result. 

The  Agency  recognizes  the  inherent 
difficulty  of  utilizing  a  national 
emission  level  to  ensure  that  the  pubUc 
receives  prior  notice  and  an  opportunity 
to  comment  on  a  certain  percentage  of 
total  emissions,  since  that  level  is  apt  to 
vary  with  the  nonattainment  area  and 
the  types  of  controls  applicable  in  it. 
However,  EPA  is  still  interested  in 
promulgating  a  national  emission  level 
for  several  reasons.  First,  a  number  of 
States  have  indicated  a  desire  for  a 
national  de  minimis  threshold  to  avoid 
permitting  authorities  “bidding”  for 
sources  or  source  expansions  by  offering 
higher  thresholds  than  their  neighboring 
State  or  local  agencies.  Second,  the 


showing  that  EPA  has  proposed  that 
State  and  local  agencies  make  to  justify 
a  unique  de  minimis  threshold  may  be 
very  difficult  for  a  particular  agency  to 
make  depending  on  the  extent  and 
detail  of  its  historical  records. 

The  Agency  is  also  interested, 
however,  in  providing  permitting 
authorities  with  the  option  of 
developing  their  own  de  minimis 
thresholds  if  they  can  make  the  requisite 
showing.  Although  EPA  understands 
the  desire  on  the  part  of  some 
permitting  authorities  for  national 
uniformity,  it  also  appreciates  that 
permitting  authorities  are  in  very 
different  positions  with  regard  to  the 
emission  levels  that  would  achieve  the 
80  percent  mark  in  a  particular  agency’s 
jurisdiction.  While  in  some  heavily 
industrialized  areas  a  5  ton  per  year 
(tpy)  cut-off  may  result  in  80  or  90 
percent  of  the  emissions  being  subjected 
to  prior  NSR,  more  rural  areas  may 
achieve  the  same  with  a  much  hi^er 
cut-off.  Indeed,  a  5  tpy  cut-off  for  unit- 
based  de  minimis  mi^t  well  be  useless 
in  an  area  where  the  agency  does  not 
regulate  such  small  emissions  units  or 
increases.  On  the  other  hand,  the 
permitting  authority  for  that  area  might 
not  have  so  great  a  need  for  de  minimis 
procedures.  The  EPA  today  proposes  to 
both  promulgate  a  national  level  and  to 
allow  a  permitting  authority  to  develop 
alternative  de  minimis  thresholds  that 
would  apply  in  the  area  of  the  agency’s 
jurisdiction  instead  of  the  national 
threshold.  The  Agency  requests 
comment  on  whether  it  should 
promulgate  both  approaches  or  just  one 
or  the  other. 

As  for  the  proposed  national 
thresholds,  EPA  believes  that  each 
represents  a  reasonable  approach,  even 
though  the  range  of  values  they  produce 
is  wide.  The  low  end  of  the  range  (e.g., 

1  tppt  NOx,  0  tppt  HAP’s)  is  the  same 
for  both  unit  and  increment-based  de 
minimis  purposes  and  produces  the 
smallest  threshold  and  best  protects 
against  overuse  of  the  de  minimis  track. 
However,  this  proposal  may  also  result 
in  the  de  minimis  process  becoming 
unavailable  over  the  life  of  the  permit 
even  for  very  small  changes  that  would 
otherw'ise  qualify. 

A  single  5  tpy  cutoff  proposed  for 
each  criteria  pollutant  under  the  unit- 
based  de  minimis  approach  has  the 
advantage  of  simplicity  and  is  in  the 
range  that  many  permitting  authorities 
recognize  as  small  (judging  by  the  caps 
on  insignificant  activities  in  State  and 
local  permit  programs  submitted 
pursuant  to  the  current  rule).  It  does 
not,  however,  recognize  differences  in 
pollutants.  New  Jersey  has  submitted  a 
specific  demonstration  to  the  record 
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which  shows  that  approximately  90 
percent  of  the  soiut:es  subject  to 
preconstruction  review  in  New  Jersey 
over  a  recent  20-month  period  involve 
emissions  units  of  5  tpy  or  less.  These 
same  units  account  for  not  more  than  10 
percent  of  all  the  relevant  air  pollutant 
emissions  subject  to  New  Jersey’s  NSR 
program  over  the  same  period. 
Consequently,  under  a  5  tpy  threshold 
test.  New  Jersey  would  be  able  to  focus 
more  thoroughly  on  the  10  percent  of 
the  sources  responsible  for  90  percent  of 
emissions  from  preconstruction  review 
actions. 

The  middle  ground  approach 
proposed  for  criteria  pollutants  under 
both  unit  and  increment-based  de 
minimis  processes  would  allow  for 
variation  among  nonattainment  areas 
with  differing  major  source  thresholds, 
and  would  protect  against  de  minimis 
changes  larger  than  the  PSD  significance 
levels.  For  unit-based  de  minimis,  it 
would  allow  changes  in  VOC  and  NOx 
of  up  to  20  tpy  where  major  source  sizes 
are  100  tpy,  up  to  10  tpy  where  major 
source  sizes  are  50  tpy,  and  up  to  5  tpy 
emissions  where  major  soiuce  sizes  are 
below  25  tpy.  For  PM-10,  the  unit-based 
threshold  would  allow  de  minimis 
changes  up  to  15  tpy  where  the  major 
source  cutoff  is  100  tpy,  and  up  to  14 
tpy  where  the  major  source  cutoff  is  70 
tpy.  For  lead,  the  threshold  value  would 
edways  be  0.6  tpy.  The  EPA  believes  the 
formula  for  VOC  and  NOx  in  the  unit- 
based  approach  (i.e.,  20  percent  of  the 
major  source  cutoff  or  5  tpy,  whichever 
is  greater)  is  appropriate  since  it  allows 
greater  de  minimis  thresholds  in 
nonattainment  areas  with  less  severe 
problems,  yet  provides  some  relief  for 
permitting  authorities  and  soiuxes  in 
areas  with  the  most  severe  problems. 

The  EPA  notes  also  that  the  values 
produced  by  the  formula  are  well  below 
the  PSD  significance  levels  of  40  tpy  for 
VOC  and  NOx  and  15  tpy  for  PM-10 
that  apply  in  attainment  areas  (where 
major  or  minor  source  size  woiild  be 
100  tpy).  The  values  for  lead  are  equal 
to  the  PSD  significance  levels,  but  are 
themselves  low  enough  to  protect 
against  significant  emission  increases. 

Increment-based  de  minimis  changes 
would  generally  be  the  least  of  20 
percent  of  the  applicable  major 
stationary  source  cutoff,  10  percent  of 
the  permitted  limit,  or  15  tpy  (but  in  no 
event  greater  than  a  major  modification 
cutoff  or  less  than  2-5  tpy  NOx  or  VOC). 
Where  major  source  size  is  100  tpy,  this 
formula  would  yield  an  upper  bound  of 
15  tpy  for  VOC  and  NOx  for  unit 
allowables  at  or  above  150  tpy.  As  unit 
allowable  falls  to  between  50  and  150 
tpy  for  the  same  major  source  size,  the 
formula  would  allow  de  minimis 


changes  between  5  and  15  tpy.  Below 
unit  allowables  of  20-50  tpy,  the  result 
would  be  2-5  tpy  de  minimis 
thresholds.  Where  major  source  size  is 
50  tpy,  the  upper  bound  falls  to  10  tpy 
for  any  unit  allowable  at  or  above  100 
tpy.  For  unit  allowables  between  50  and 
100  tpy,  the  formula  yields  de  minimis 
thresholds  of  10  percent  of  unit 
allowables,  or  5-15  tpy.  If  unit 
allowables  are  between  20  and  50  tpy  or 
below,  de  minimis  thresholds  of  2-5  tpy 
would  result.  At  25  tpy  major  source 
size,  the  formula  yields  de  minimis 
thresholds  of  5  tpy  for  any  vmit 
allowables  at  50  tpy  or  above,  and 
values  of  2-5  tpy  for  unit  allowables  of 
20-50  tpy  or  lower.  When  major  source 
size  is  10  tpy,  the  formula  yields  2-5  tpy 
de  minimis  tluresholds  regardless  of  unit 
allowable  levels. 

Although  complicated,  the  formula 
does  allow  relatively  small  changes  to 
occvir  at  units  that  could  not  qualify  for 
unit-based  de  minimis  permit  revision 
procedures.  For  example,  any  unit  with 
an  allowable  level  over  20  tpy  would 
not  qualify  for  unit-based  procedures, 
but  would  be  allowed  under  the 
increment-based  approach  to  make  de 
minimis  changes  of  as  low  as  2-5  tpy  if 
their  allowables  were  in  the  range  of  20- 
50  tpy  (for  any  major  source  size)  or  as 
high  as  15  tpy  if  their  allowables  were 
at  or  above  150  tpy  and  the  major  source 
size  were  100  tpy.  Yet  these  values  are 
well  below  the  major  source  thresholds, 
are  protective  of  PSD  significance  levels, 
and  allow  proportionately  higher  de 
minimis  changes  at  units  with  higher 
allowable  emissions. 

Certain  aspects  of  this  formula  (i.e.,  20 
percent  of  the  relevant  major  source 
definition)  are  consistent  with  previous 
comments  of  State  and  local  air 
pollution  control  officials  with 
permitting  experience.  Other  aspects 
(i.e.,  10  percent  of  the  vmit’s  allowable 
level)  are  contained  in  the  current  part 
70  as  cutoffs  for  when  group  processing 
may  be  allowed  for  minor  permit 
modifications.  Even  at  the  15  tpy  upper 
boimd  under  this  formula,  many  State 
or  local  agencies  do  not  require  any  type 
of  a  permit  for  somrces  at  or  below  these 
levels.  Moreover,  individual  changes  at 
or  below  these  levels  are  unfikely  to 
trigger  new  federally-promulgated 
applicable  requirements  and  to  affect 
significantly  the  attainment  of  PSD 
increments  and  national  ambient  air 
quahty  standards.  Accordingly,  EPA 
believes  that  they  serve  as  one 
appropriate  starting  point  for  de 
minimis  change  thnasholds.  The  EPA 
believes  a  higher  threshold  (i.e.,  15  tpy 
rather  than  5  tpy)  may  be  appropriate 
for  reasons  previously  stated.  To 
safeguard  the  usefulness  of  de  minimis 


revision  procedures  in  areas  with  low 
major  source  thresholds,  EPA  also 
believes  that  the  definition  of  unit-based 
de  minimis  should  include  a  lower 
boimd  or  “floor”  and  that  a  floor  of  2- 
5  tpy  is  appropriate. 

'There  are  some  significant  differences 
between  the  two  de  minimis 
approaches.  For  example,  the  “10 
percent  of  permitted  allowable 
emissions”  criterion  is  appropriate  for 
only  an  increment-based  approach.  It  is 
not  necessary  for  a  unit-based  system, 
since  the  entirety  of  the  unit  (not  just 
some  change  to  it)  is  the  basis  for 
judging  eligibility  for  de  minimis 
procedures.  In  addition,  the  proposed 
unit-based  de  minimis  approach  could 
be  used  at  a  source  as  large  as  20  tpy 
in  attainment  or  moderate 
nonattainment  areas,  while  an 
increment-based  de  minimis  change 
could  not  be  larger  than  15  tpy  even  in 
attainment  areas.  'The  propos^ 
increment-based  number  is  smaller 
because,  even  with  the  additional 
gatekeepers  safeguarding  compliance, 
any  change  at  a  large  unit  carries  the 
inherent  risk  of  resulting  in  a  large 
emissions  increase.  The  larger  number 
would  also  apply  only  for  the  larger 
units  (150  tpy  allowable  or  higher)  and 
where  major  source  size  is  100  tpy. 

The  high  end  of  the  proposed  range 
would  allow  unit-based  de  minimis 
changes  up  to  30  tpy  where  major 
source  sizes  are  100  tpy,  up  to  15  tpy 
where  major  source  sizes  are  50  tpy,  up 
to  7.5  tpy  where  major  source  size  is  25 
tpy,  and  up  to  5  tpy  where  major  source 
sizes  are  below  16  tpy.  Even  these 
higher  values  could  be  viewed  as 
reasonable  considering  that  these 
changes  have  already  been  subject  to 
State  or  local  NSR  (or  are  categorically 
exempt  from  it)  and  authorization  to 
make  a  change  up  to  those  bounds  was 
provided  during  issuance  of  the  source’s 
part  70  permit. 

For  toxic  pollutants  (i.e.,  HAP’s),  a 
range  from  zero  to  75  percent  of  section 
112(g)  de  minimis  levels  is  proposed. 
The  lower  end  of  the  range  represents  a 
position  that  any  increase  in  the 
permitted  limit  of  a  HAP  would  be 
significant  enough  to  warrant  at  least 
the  minor  permit  revision  process.  The 
upper  end  of  the  range  is  defined 
relative  to  a  percentage  of  the  de 
minimis  levels  proposed  for  section 
112(g)  (59  FR  15504  (April  1, 1994)). 
'This  approach  reasonably  links  the 
trigger  for  more  p€ut  70  permit  revision 
process  to  a  change  with  an  increase 
still  comfortably  below  the  level 
proposed  to  require  regulatory  control 
under  section  112(g).  'The  Agency 
foresees  the  likelihood  of  sources  taking 
controls  to  keep  themselves  below 
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section  112^]^  de  mininus  levels  in  a 
manner  analogous  to  what  occurs  in  the 
NSR  context.  A  change  below  section 
1 12(g):  de  rainimis  levels  that  requires  a 
permit  revision  at  all  might  tlius  be  tO: 
a  limit  est^lishing  a  “synthetic  minor” 
source  for  HAP’s.  This  approach  in 
establishing  a  de  minimis  level  for 
HAP’s  is  also  consistent  with  the 
proposed  treatment  of  insignificant 
activities  (57  FR  52273)  which  is  linked 
to  the  proposed  section  112tg)  do 
minimis  levels. 

Cutoffs  are  proposed  for  another  set  of 
pollutants,  those  that  are  regulated 
under  section  111!  of  the  Act.  These 
pollutants  are  those  covered  under 
NSPS  but  are  not  criteria  pollutants  or 
pollutants  regulated  under  section  112 
of  the  Act  (e.g.,  fluorides,  hydrogen 
sulfide,  sulfiiHc  acidi  mist).  The 
proposed  de  minimis  cutoffs  for  both 
unit  and  increment'based  changes  are 
the  PSD  significance  levels  for  these 
pollutants.  Any  change  at  these  levels  or 
higher  would  be  a  modification  under 
section  111  and  not  eUgiblh  for  de 
minunis  permit  revision,  procedures. 
Lower  cut-offs  wevild  not  be  justified 
because  increases  and  decreases  of  these 
pollutants  are  not  tracked  on  an  arear- 
wide  basis  (tmliks' criteria  poUutants) 
and  no  additional  standards  covering- 
these  pollutants  will  be  forthcoming-.  An 
applicable  NSP&  or  a  section  Itlfd) 
provision  applicablii  to.  a  source  (i.e.,  a 
source  that  vras  in  existence  when  the 
NSPS  was  prcnnulgated)  will:  constitute 
an  applicable  requirement  drat  cannot 
be  violated.  The  only  part  70  concern 
with  respect  to  these  pollutants  is 
triggering  PSD  review  as  a  majui* 
modification. 

Further,  EPA  is  proposing  several 
restrictions  on  the  use  of  de  minimis 
procedures  for  changes  that  meet  the 
applicable  cut-offs.  The  general  purpose 
of  these  “gatekeepers”  is  to  guard 
against  improper  or  inappropriate  use  of 
the  de  minimis  process.  The  first  three- 
gatekeepers  apply  to'both  unit-based 
and  increment-based  changes,  while  the 
last  two  apply  only  to  increment-based 
changes  to  address  the  greater  potential' 
envirojinieutal  risk  they  pose. 

The  first  gatekeeper  would  prohibit  .t 
source  from  using  the  de  minimis 
process  for  a  change  to  a  permit  tenu 
that  the  source  was  violating.  The 
Agency  is  proposing  this  gatekeeper 
because  sources  mi^t  oUwrwise  b«} 
tempted  use  the  streamlining  featur»>s 
of  the  de  niiuiknis  process,  i.e.,  limited 
public  review  and  permit  revtsion  by 
default,  to  avoid  or  moot  enforcement 
actioiw. 

The  second  gatekeeper  would  roipiire 
that  the  req^uested  change  be  a.ssoeialed 
with  a  physif^al  or  operation;* lu:hange- at 


tho  plant  This  gatekeeper  would  ensure 
that  a  source  uses  the  de  Biiaimis 
process  only  for  permit  revisions 
necessitated  by  a  change  at  its  facility 
and  not  as  a  means  of  appealing  a 
permit  term  it  finds  objectionable-.  If  a 
source  takes  issue  with  a  permit  term- 
issued  after  fii-11  public  process,  its 
proper  recourse  is  to  the  permitting 
authority  to  reopen  its  permit  or  to  die 
courts  for  review  of  that  term.  Part  of  the 
justification  for  post  hoc  process  is  to 
allow  a  source  to  expeditiously  make 
changes  as  needed  to  respond*  to  the 
market.  A  source’s  preference  for  a  fess 
stringent  permit  term  apart  fiom  the 
need  to  make  physical  or  operational 
changes  does  not  justify  expedited 
procedures. 

A  further  gatekeeper  that  would  appfy 
to  both,  unit-  and  incremeni-based 
changes  would'  prohibit  the  use  of  de 
minimis  procedures  for  changes  to 
permit  terms  establishing  emrssion 
limits  or  caps  developed  only  through 
part  70-onIy  process.  Development  of 
such  limits  is  generally  vary  time- 
consuming  and  case-specilic,  and 
changes  to  them  would  warrant  full 
public  process  in  the  part  70  context 
since  presumably  there  would  be  no¬ 
prior  permitting  authority  review. 

The  two  additional  gatekeepers  are 
proposed,  for  increment-based  de 
minimis  changes.  The  resulting  permit 
limits  would  have  to  be  express^  in  the 
same  form  and  unit  of  measure  as  the 
previous  limit,  and:  any  associated 
changes  in  compliance  monitoring 
terms  would  have  to  be  undertaken  in 
a  maimer  established  in  the  State  or 
local  permit  program,  the  source’s 
permit,  or  through  the  proposed  minor 
permit  revision  procedures.  The 
purpose  of  these  gatekeepers  is  to  assure 
that  pennit  limits  whose  enforceability 
has  been  insured  through  compliance 
requirements  establish^  during  permit 
issuance  are  not  replaced  by  apparently 
more  stringent  limits  that  are  not 
practicably  enforceable.  Many 
compliance  monitoring  requirements 
need  to  be  tailored  to  the  affected  unit 
and  tile  applicable  controls.  For 
example,  nioniloring  of  operating 
parameters  such,  temperature  or 
pressure  is  ohen  substitutetl  for  dinn  r 
emissions  measurements.  These 
parameters  must  be  calibrated  to 
emissions  results  and  changes  in  them 
do  not  necessarily  result  in 
proijortioiiate  emissions  changes. 
EstabJSshing  the  proper  calibrations 
often  requires  testing  and  in-ferprelafion 
of  test  results  and  so  is  not 
appropriately  subject  to  an  ahbreviaftsl 
process  provuliag  little  or  no  pri«)r 
permitting  authority  or  pubRc  review 


(3)  Process.  The  proposed  rulie  would 
impose  on  db  mmimrs  changes  the  same 
application  requirements  imposed  on 
merged  program  changes  processed  as 
administrative  amendments.  The  basis, 
for  these  requirements  would  also  be  the 
same  as  that  for  their  administrative 
amendment  counterparts.  That  is, 
besides  a  description  of  the  change,  the 
sottTce  would  be  required  to 
demonstrate  and  certify  that  the  change 
is  eligible  for  the  de  mininris  process  to 
help  ensure  that  the  source  has  properly 
evaluated  the  efigitrilfty  of  the  change 
for  the  streamlined  process.  The  somt  e 
would  also  be  required  to  submit  an. 
affidavit  accepting  the  risk  of  making 
the  change  before  the  pennit  is  revisit. 
Finally,  ffie  source  would  have  to 
submit  a  proposed  permit  addenifum  to 
simplify  the  process  of  revising  the 
permit. 

The  proposal  would  provide  that  a 
source  could  operate  the  change  seven 
days  after  submitting  its  application  to 
the  permitting  authority,  but  it  would 
also  allow  the  permitting  authority  to 
swatveall  or  pwut  of  this  watting  period 
at  the  source’s  request.  The  7-day  notice 
requirement  is  intended  to  provide  the 
permitting- authority  with  prior  notice  of 
a  change  so  that  it  would  have  an 
opportunity  to  stop  inappropriate 
changes.  However,  in  many  cases  the 
permitting  authority  would  already  bn 
familiar  with  the  change  as  a  result  of 
preconstruction  review.  It  thus  makes 
sense  to  allbw  the  permitting  authority 
for  whose  benefit  the  prior  notice  is 
provided  to  waive  it  in  those 
circumstances  the  permitting  authority 
considers  h  unnecessary.  The  Agency  is 
interested  in  comment  on  whether  a 
permitting  authority  could  waive  the 
waiting  period  for  classes  of  sources  or 
changes  (e.g.,  all  changes  subject  to 
permitting  authority  review  prior  to 
construction),  instead  of  through  case 
by-case  waivers. 

The  proposal  specifies  the  minimum 
content  of  public  notice  to  make  sure  it 
is  adequate  to  alert  interested  citizens  To 
the  opporfunity  to  review  the  change. 
The  public  dotjket  requirement  wouhi 
ensure  that  an  interested  citizen  couhl 
obtain  the  information  needed  to 
evaluate  the  « hange.  The  Agency  is 
proposing,  however,  to  give  permitting 
authorities  some  latitude  in  providing 
citizens  with  this  information. 
Fennitting  authorities  would  be  able*  to 
pnjpose  for  EPA  approval  other  means 
that  rea.sonably  afford  citizens  the 
iirfonnation  they  need. 

The  pn)posal  does  not  specify  the 
manner  in  whit;h  public  notice  is  to  be 
given.  The  Agency  requests  comnient,s 
oil  means  of  giv  ing  notice  that  would  be 
hotli  effective  .nuf  low  cost,  and  on 
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whether  EPA  should  specify  or  leave  to 
permitting  authority  discretion  the 
manner  for  giving  notice.  Alternative 
methods  EPA  has  considered  include 
monthly  lists  published  in  a  State  or 
local  government  register  or  sent  to 
interested  citizens  by  the  source  making 
the  request.  Interested  citizens  would 
include  those  who  commented  on  the 
source’s  initial  permit  or  any  revision 
thereto,  or  requested  to  be  notified  of 
permit  revisions  requested  by  the 
source.  Another  possibility  is  the 
posting  of  the  monthly  lists  in  local 
government  buildings  accessible  to  area 
residents. 

The  proposal  also  lays  out  a  range  of 
potential  time  periods  for  the  public  to 
object  and  for  the  permitting  authority 
to  respond  to  any  objections.  The 
Agency  solicits  comments  on  what  time 
periods  would  be  adequate  for  the 
public  to  make  objections  emd  for  the 
permitting  authority  to  respond.  It 
should  be  pointed  out  that  the  time 
period  for  the  public  to  object  may  well 
depend  on  the  manner  of  giving  notice. 
For  instance,  notice  by  means  of  listings 
posted  in  public  buildings  may  warrant 
a  longer  public  objection  period  to  take 
into  account  the  additional  time 
required  to  access  the  notice. 

Where  a  requested  change  underwent 
preconstruction  review  and  received 
affirmative  permitting  authority 
approval  following  a  21-day  public 
comment  period,  EPA  is  proposing  that 
there  be  no  further  opportunity  for  the 
public  to  request  that  the  change  be 
disapproved.  Of  coiu’se,  a  change  that 
underwent  a  15  to  30-day  public 
comment  period  (depending  on  the 
permitting  authority’s  existing  minor 
NSR  regulations)  during  a  process  that 
also  met  part  70  permit  content 
requirements  would  be  the  product  of  a 
merged  program  change  that  could  be 
processed  as  an  administrative 
amendment.  This  provision  of  the  de 
minimis  change  procedures  is  intended 
to  take  account  of  circumstances  falling 
somewhat  short  of  merged  program 
requirements  for  small  changes.  So  long 
as  preconstruction  review  afforded  the 
public  notice  and  a  21-day  comment 
period  and  required  a  final 
determination  by  the  permitting 
authority  in  light  of  any  public 
comments,  the  change  need  only  be 
publicly  noticed.  An  interested  member 
of  the  public,  if  dissatisfied  with  the 
part  70  permit  revision,  may  petition  the 
permitting  authority  to  revoke  and 
reissue  it.  (Presumably,  a  citizen  would 
also  be  able  to  challenge  the  underlying 
preconstruction  review  action  in  State 
court.)  There  would  be  no  deadline, 
however,  on  the  permitting  authority’s 
response  to  that  petition,  except  as 


provided  under  State  administrative 
law.  The  Agency  believes  that  small 
changes  that  receive  the  requisite 
amount  of  public  process  during 
preconstruction  review  do  not  warrant 
further  public  review  in  part  70 
permitting. 

Like  the  proposed  procedures  for 
administrative  amendments,  the  de 
minimis  procedures  would  provide  that 
permits  be  revised  by  default  if  the 
permitting  authority  fails  to  act 
affirmatively  by  the  relevant  deadline. 

In  the  case  of  changes  for  which  the 
permitting  authority  did  not  retain 
authority  to  disapprove,  the  permit 
could  be  deemed  revised  at  tiie  end  of 
the  7-day  notice  period  if  the  permitting 
authority  failed  to  act.  For  changes  the 
permitting  authority  could  disapprove, 
the  permit  could  take  effect  at  the  end 
of  the  period  for  consideration  of  any 
public  objections  in  the  absence  of  a 
permitting  authority  objection.  The 
permit  would  be  revised  by  attaching 
the  addendum  proposed  by  the  source. 
This  is  an  advantage  over  all  the 
processes  established  by  the  current 
rule,  which  require  permitting  authority 
action  to  complete  the  permit  revision 
process.  Of  course,  a  permitting 
authority  could  choose  to  provide  that 
the  permit  is  not  revised  until  it  takes 
action  to  revise  it. 

While  a  citizen  who  unsuccessfully 
requested  disapproval  of  a  change  could 
petition  EPA  to  object  to  it,  the  Agency 
would  not  otherwise  be  involved  in  the 
processing  of  de  minimis  change 
requests.  Just  as  the  small  emissions 
impact  and  the  procedural  safeguards 
associated  with  de  minimis  changes 
make  post  hoc  public  review  adequate, 
these  same  considerations  make  routine 
EPA  review  unnecessary.  Recourse  to 
EPA  to  object  to  a  change  is  sufficient 
to  provide  the  statutorily  required 
Agency  check  on  State  or  local  agency  • 
processing  for  these  small  changes. 
Beyond  that,  further  EPA  involvement 
in  processing  de  minimis  changes 
would  simply  be  infeasible.  The  Agency 
is  proposing  a  de  minimis  change 
procedure  that  allows  a  permit  to  be 
revised  by  default  in  recognition  of  the 
fact  that  State  and  local  permitting 
authorities  are  unlikely  to  be  able  to 
affirmatively  act  on  every  small  change. 
Prospects  for  EPA’s  ability  to  attend  to 
all  such  changes  occurring  nationwide 
are  that  much  dimmer. 

Finally,  as  for  merged  program 
changes  processed  as  administrative 
amendments,  the  source  would  be  liable 
for  violating  its  existing  permit  if  it 
operated  the  change  before  its  permit 
was  revised  and  the  permitting 
authority  ultimately  disapproved  the 
clu.nge,  potentially  in  response  to  a 


public  objection.  This  provision  should 
ensure  that  sources  take  the  potential  for 
public  objection  to  heart.  Like  for 
merged  program  changes,  however,  to 
the  extent  that  a  source’s  request 
required  only  minor  alterations  to  be 
approvable,  the  permitting  authority 
could  spare  the  source  from  liability 
under  the  circumstances  specified 
earlier  in  this  preamble. 

In  view  of  the  limited  public,  affected 
State,  and  EPA  review  afforded  for  de 
minimis  changes,  the  Agency  is  also 
proposing  that  the  permit  shield  not  be 
available  for  such  changes.  The  lack  of 
a  shield  would  provide  a  further  check 
on  the  potential  consequences  of  a 
change  processed  through  de  minimis 
procedures.  Even  if  a  source  were 
successful  in  having  its  permit  revised 
to  reflect  a  change  that  failed  to  comply 
with  applicable  requirements, 
enforcement  action  could  still  be  taken 
against  that  source  for  its 
noncompliance. 

5.  Minor  Permit  Revisions 

a.  Overview.  Under  today’s  proposal, 
most  dhanges  ineligible  for 
administrative  amendment  or  de 
minimis  permit  revision  procedures 
would  be  eligible  for  the  minor  permit 
revision  process.  Taking  the  current 
rule’s  minor  permit  modification 
process  as  a  starting  point,  the  proposal 
would  add  expedited  procediues  for 
providing  public  notice  and  a  21-day 
comment  period,  allow  the  source  to 
operate  the  requested  change  at  the  end 
of  the  comment  period  when  no 
objections  were  received,  and  provide 
for  permitting  authority  action  on  the 
request  within  60  days  of  its 
submission. 

In  return  for  the  addition  of  public 
review,  the  proposal  would  remove 
several  of  the  current  rule’s  gatekeepers, 
substantially  expanding  the  scope  of  the 
changes  that  qualify.  For  example,  major 
and  minor  NSR  changes  and  section 
112(g)  actions  that  did  not  undergo 
merged  program  process  would  qualify 
as  minor  permit  revisions  with  few 
exceptions.  In  addition,  most  changes 
triggering  other  Federal  requirements 
(e.g.,  RACT  or  MACT)  would  also 
qualify  for  minor  permit  revision 
treatment. 

b.  Description  of  Current  Minor 
Permit  Modification  Procedures.  The 
minor  permit  modification  procedures 
as  currently  promulgated  in  §§  70.7(e)(2) 
and  (3)  allow  sources  to  make  certain 
types  of  changes  immediately  upon 
filing  a  permit  revision  application  with 
the  permitting  authority,  and  do  not 
require  that  the  permitting  authority 
provide  an  opportunity  for  public 
participation  before  revising  the 
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source’s  pennit.  Ta  insure  that 
inappropriately  significant  changes  are 
not  processed  through  this  very 
streamlined  revision  track,  pari  70 
strictly  limits  the  universe  of  eligible 
changes. 

For  example,  no  change  could  be 
processed  as  a  minor  permit 
modification  that  involves  signifiaint 
changes  to  existing  monitoring, 
reporting,  or  recordkeeping 
requirements  in  the  pennit  Nor  would 
a  modification  that  requires  or  changes 
a  case-by-ease  determination  of  an 
emission  hmitation  or  other  standard,  or 
that  is  a  modification  under  any 
provision  of  tittle  I-  of  the  Act,  be  eligible. 
Changes  that  are  eligible  could  be 
imptemented  by  the  source  immediately 
upon,  filing  a  minor  pennit  modification 
application  with,  the  permitting 
authority.  Thus,  sources  could  operate 
changes  even  before  the  permitting 
authority  has  any  opportunity  to  review 
the  requested  change.  Moreover,  EPA’s 
review  period  and  opportunity  to  objert 
to  the  modification  do  not  begin  until' 
after  the  soufx;e  has  began  to  operate  the 
change.  FinaHy,  the  permitting  authority 
is  not  requiced  to  provide  public  notice 
or  an  oppertunily  for  Che  public  to 
comment  on  the  requested  modification 
before  revising  the  permit 

Consequently,  part  70  does  nut  allow 
the  permit  shield  to  apply  to  any  i.hange 
processed  as  a.  minor  pennit 
modification.  Any  change  for  which  a 
modifying  source  wishes  to  have  the 
protection,  of  the  permit  shield  can  only 
be  processed  through  the  more  rigorous 
track  unless  it  were  processed  unfler  an 
enhanced  NS8  procedure  (see 
discussion,  of  administrative 
amendments). 

c.  Description  of  Proposed  Minor 
Permit  Revision  Procedures. — (1)  Scope. 
Ihie  to  the  significant  improvements 
being  proposed  to  the  current  minor 
permit  modification  process 
(subsequently  discussed),  the  proposed 
scope  of  changes  eligible  for  the  new 
minor  permit  revision  process  w«juld  be 
increased.  However,  eligibility  for  the 
proposed  minor  permit  revision 
procedures  would  be  subject  txj  several 
of  the  same  gatekeepers  that  limit  the 
eligibility  of  changes  that  may  be 
processed  through  the  de  minimis 
permit  revision  track.  The.se  include  the 
requirement  that  a  source  be  in 
compliance  with  the  permit  terms  it 
seeks  to  modify  and  a  prtahibition  on 
changes  to  permit  terms  or  comlitions 
established  to  limit  emissioius  which  is 
federally  enforceable  only  as  a  part  70 
permit  tenn  or  condition  hi  addition, 
the  change  could  not  be  a  signifit:ant 
revision  to  compliance  monitoring 
requirements  in  the  pennit  unl'ess  any 


such,  rev'ision  was  associated  with  a 
change  that  otherwise  would  qualify  for 
minor  pennit  revision  procedures. 

Changes  eligible  for  minor  permit 
revision  procedures  would  include 
major  or  minor  NSR  or  11 2(g)  changes 
that  presumably  did  not  undergo 
merged  program  review,  with  one 
exception.  Those  minor  NSR  actions 
that  involved:  netting  transactions  would 
not  be  eligible  unless  the  netting 
transaction-  at  issue  either  provided  a 
30-day  public  comment  period  at  the 
minor  NSR  stage  or  did  not  involve  a 
single  emissions  increase  greater  than 
die  area’s  applicable  title  F  signifk-ance 
levels  or  a  sum  of  emissions  increases 
that  is  greater  than  the  area’s  applicable 
major  source  threshold.  Also  eligible 
would  be  changes  to  compliance  terras, 
even  if  such  changes  are  significant,  that 
are  necessary  to  implement  other 
changes  that  are  eligible  to  be  processed 
as  minor  piemiit  revisions.  Finally, 
changes  that  are  not  subject  to  NSR  or 
section  1  t2(g)  but  that  trigger  the 
applicability  of  a  Federals  requirement, 
such  as  a  SIP  requirement,  would  be 
eligible  for  minor  permit  revision, 
procedures. 

(2)  Process.  To  make  use  of  the 
proposed  minor  permit  revision 
procedures,  the  source  would  first 
submit  its  minor  pennit  revision 
applicalion  to  the  permitting  authority. 
The  application  requirements  would 
include  those  applicable  to  the-de 
minimis  process  and  merged  program 
changes;  a  description  of  the  requested 
change;  a  draft  permit  and  supporting 
information;  a  demonstration  ami 
certification  that  the  proposetl  change  is 
eligible  for  the  minor  permit  revi,sion 
process;  and  an  affidavit  accepting  the 
risk  of  operating  the  change  prior  to 
permit  revision.  In  addition,  the  source 
would  have  to  certify  that  it  had 
provided  notice  to  the  public,  afiected 
States,  and  EPA  as  required  by  the 
minor  permit  revision  procedures. 

As  for  de  minimis  permit  revision 
requests,  when  the  permitting  authority 
received  a  minor  permit  revision 
application,  it  would  have  to  enter  it 
into  a  public  docket  or  provide 
substantially  equivalent  public  a<  cess  to 
it. 

At  the  same  time  if  submits  its 
application  to  the  permitting  authority, 
the  source  would  be  required  to  provide 
notice  to  the  public,  affected  .States,  and 
EPA  of  its  rerjuest.  The  source  could 
satisfy  its  notification  retjuirement  by 
publishing  a  public  notice  in  a 
newspaper  of  general  circulation  in  the 
area  where  the  source  is  locatinf  or  in  a 
Stale  or  local  authority  publication  or 
register  designed  to  give  general  public 
notice,  and  by  sending  by  first-clhss 


maiT  a  letter  to  affected  States,  EPA,  an<l 
interested  persons.  Interested  jwrsons 
would  include  any  pierson  who 
commented  on  a  source’s  original 
permit  or  any  subsequent  revision, 
reopening,  or  nmewal  and  all  persons 
who  ask  the  permitting  authority  to 
place  them  on  a  list  of  interested 
persons.  The  list  would  be  maintained 
by  the  permitting  authority  and  kept  up- 
to-date  on-site  by  the  source. 

The  notice  itself  would  have  to 
describe  the  change,  specify  that  a  copy 
of  the  revised  application  is  available 
from  the  permitting  authority,  and 
briefly  describe  the  public  comment 
procedures  required.  It  would  also  have 
to  indicate  that  the  source  may 
implement  the  requested  change  after  21 
days  from  the  date  of  the  notice  if  by 
that  date  (1)  rfd  germane  and  non- 
frivolous  objection  has  been  received 
from  the  public  or  affected  States,  f2) 
the  permitting  authority  has  not  denied 
the  change  or  transferr^  it  for 
processing  under  significant  permit 
revision  pirocedures,  and  (3)  EPA  has 
nt)t  objected  to  the  requested  change. 

Following  publication  of  the  required 
notice,  citizens  and  affected  States 
would  have  21  days  to  submit  written 
comments  or  objertions  to  the 
pennitting  authority.  The  permitting 
authority  would  be  required  to  keep  a 
publicly-available  record  of  the 
comments  so  that  EPA  would  be  able  to 
fulfill  its  permit  review  obligations  and 
determine  whether  any  subsequent 
citizen  petition  for  an  EPA  objection 
should  be  granted.  Permitting 
authorities  would  not  be  required, 
however,  to  provide  any  opportunity  for 
a  public  hearing  on  changes  processed 
as  minor  permit  revisions. 

If  the  permitting  authority  did  not 
receive  from  the  public  or  affected 
States  any  written  comment  or  objection 
within  21  days  after  publication  of  the 
notice;  the  source  could  implement  the 
requested  change  on  the  22nd  day 
provided  that  the  permitting  authority 
had  neither  denied  the  request  nor 
transferred  it  for  processing  under 
significant  permit  revision  procedures 
and  EP.\  had  not  objected  to  the  reciuest 
by  then. 

On  the  othCT  hand,  if  the  permitting 
authority  did  receive  a  public  or 
affected  State  comment  or  objeflion 
within  the  21-day  period,  the  source 
would  not  be  able  to  implement  the 
requestefl  change  on  the  22nd  day  as 
discussed  above.  Instead,  the  permitting 
authority  would  be  required  to 
determine  within  7  days  after  the  clo.se 
of  the  21-day  public  comment  period 
(i.e.,  within  28  days  of  the- date  of  the 
public  notK;e)  whether  the  comment  oi 
objection  is  germane  and  non-frivoluus 
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and  thus  warrants  denying  the  minor 
permit  revision  request  or  transferring  it 
for  processing  under  significant  permit 
revision  procedmes. 

To  be  considered  germane,  a  comment 
would  have  to  object  to  the  use  of  minor 
permit  revision  procedures  for  the 
requested  change  on  the  grounds  that 
the  source  had  failed  to  comply  with  the 
procedural  requirements  of  the  minor 
permit  revision  process  (e.g.,  the  source 
failed  to  send  public  notice  to  interested 
persons),  or  argue  that  the  change  is 
ineligible  for  the  minor  permit  revision 
process  because  it  conflicts  with  one  or 
more  of  the  applicable  gatekeepers  (e.g., 
the  source  is  in  violation  of  a  permit 
term  it  seeks  to  change).  To  be 
considered  non-frivolous,  a  comment 
would  have  to  specify  the  basis  for  its 
objection  and  present  factual  or  other 
relevant  information  in  support  of  its 
claim.  To  keep  the  permitting  authority 
from  allowing  the  source  to  make  the 
requested  change,  the  comment  would 
have  to  be  both  germcme  and  non- 
frivolous.  For  example,  the  comment 
could  not  merely  assert  that  the  chemge 
is  ineligible  for  the  minor  permit 
revision  process  without  providing  any 
explanation  or  information  to  aid  the 
permitting  authority  in  evaluating  its 
claim. 

The  permitting  authority  would  have 
to  provide  a  written  explanation  of 
whether  a  comment  or  objection  is 
germane  and  non-frivolous.  The 
permitting  authority  would  not  be 
required  to  accept  any 
recommendations  that  are  not  based  on 
applicable  requirements  or  the 
requirements  of  the  part  70  program.  All 
such  written  responses  would  £hen  be 
placed  in  the  administrative  record  of 
the  permit  revision.  In  cases  of 
objections  filed  by  affected  States,  the 
permitting  authority  would  have  to 
forward  to  EPA  a  wnritten  response  to 
any  of  these  objections  that  were  not 
accepted  as  part  of  EPA’s  opportunity  to 
review  the  requested  change.  Finally, 
any  permitting  authority  rejection  of  a 
WTitten  public  or  affected  State 
comment  or  objection  would  have  to  be 
judicially  reviewable  in  State  court 
following  the  permitting  authority’s 
final  action  on  the  minor  permit 
revision  application. 

If  the  permitting  authority  either 
rejects  a  public  or  affected  State 
objection  as  not  germane  and  non- 
frivolous  or  fails  to  respond  to  such 
objection  within  28  days  after  public 
notice  of  the  revision  request,  the  source 
could  implement  the  requested  change 
on  the  29th  day  after  the  public 
notification.  Again,  this  ability  to 
implement  the  change  would  be 
contingent  both  on  the  permitting 


authority  not  having  denied  the  request 
or  transferred  it  for  processing  as  a 
significant  permit  revision,  and  on  EPA 
not  having  objected  to  the  requested 
change  by  then. 

It  should  be  noted  that  the  permitting 
authority  may  address  in  the  minor 
permit  revision  process  any  comments 
that  do  not  object  to  the  use  of  minor 
permit  revision  procedures  for  the 
requested  change,  but  instead  object  to 
an  aspect  of  the  proposed  permit 
revision  that  is  unrelated  to  whether  the 
change  is  eligible  for  minor  permit 
revision  procedures.  This  would  not 
keep  the  source  from  making  the  change 
on  the  29th  day  and  would  not  require 
the  permitting  authority  either  to  deny 
the  minor  permit  revision  request  or  to 
transfer  it  for  processing  as  a  significant 
permit  revision.  For  example,  the 
comment  could  suggest  additions  to  the 
source’s  proposed  recordkeeping  or 
reporting  requirements,  to  which  the 
permitting  authority  could  respond 
while  continuing  to  process  the 
requested  change  as  a  minor  permit 
revision. 

The  permit  program  would  also  have 
to  provide  that  if  the  permitting 
authority  failed  to  act  on  a  public 
objection,  the  commenter  could  file  suit 
in  State  court  to  force  the  permitting 
authority  to  take  action  on  the  written 
comment.  If  the  permitting  authority 
denied  the  minor  permit  revision 
request  (because,  for  example,  the 
change  failed  to  comply  with  applicable 
requirements)  and  the  source  had 
already  implemented  the  change,  the 
program  would  have  to  provide  that  the 
source  would  be  liable  for  violating  its 
existing  permit  from  the  time  it 
implemented  the  change.  If  the 
permitting  authority  decided  to  transfer 
the  revision  request  to  the  significant 
permit  revision  track  and  the  source  had 
implemented  the  change,  the  source 
would  be  liable  for  violating  its  existing 
permit  from  the  time  it  implemented  the 
change,  unless  the  permitting  authority 
ultimately  approved  its  revision  request 
6md  found  that  the  change  had  been 
eligible  for  minor  permit  revision 
procedures.  The  Agency  requests 
comment  on  whether,  if  the  change  is 
transferred  to  the  significant  permit 
revision  track,  the  source  should  be 
required  to  cease  operation  of  the 
change  until  a  final  decision  is  made  on 
its  revision  request. 

In  addition,  the  program  would  have 
to  enable  the  commenter  to  bring  suit  in 
State  court  to  seek  an  injunction  against 
the  source  implementing  or  continuing 
to  implement  the  change.  Injunctive 
relief  would  have  to  be  available  in 
accordance  with  the  applicable 
standards  for  obtaining  such  relief 


under  State  or  local  law.  In  proposing 
such  a  requirement,  EPA  is  not 
proposing  to  promulgate  a  national 
standard  that  must  be  met  to  obtain  an 
injunction. 

On  the  other  hand,  if  the  permitting 
authority  rejected  a  public  or  affected 
State  written  objection  within  the 
required  28-day  period,  the  commenter 
could  obtain  judicial  review  of  that 
rejection  after  the  permitting  authority 
takes  final  action  on  the  permit. 

As  for  merged  program  changes  and 
de  minimis  permit  revisions,  when 
processing  a  minor  permit  revision 
request,  the  permitting  authority  would 
be  able  to  revise  (rather  than  deny  or 
transfer  for  processing  as  a  significant 
permit  revision)  the  request  without 
necessarily  rendering  the  source  liable 
for  violating  its  existing  permit  from  the 
time  it  implemented  the  requested 
change.  Provided  that  the  permitting 
authority’s  revisions  to  the  requested 
draft  terms  and  conditions  are  not 
necessary  to  qualify  an  ineligible  change 
for  processing  as  a  minor  permit 
revision  and  do  not  change  the  source’s 
proposed  determination  of  which 
applicable  requirements  it  must  meet  as 
a  result  of  the  change,  such  revisions 
need  not  render  the  source  liable  for 
violating  the  terms  of  its  existing  permit 
if  the  source  can  demonstrate  using 
reasonably  available  means  its 
compliance  with  the  revised  permit 
terms  incorporating  applicable 
requirements. 

For  changes  that  the  permitting 
authority  continues  to  process  as  minor 
permit  revisions,  the  permitting 
authority  could  take  final  action  to 
revise  the  permit  after  the  close  of  EPA’s 
45-day  review  period,  provided  that 
EPA  has  not  objected  to  the  requested 
change,  and  provided  that  the  final 
revision  to  the  permit  does  not 
substantially  differ  from  the  originally 
proposed  minor  permit  revision.  Under 
the  proposed  part  70  revisions,  the 
permitting  authority  would  be  required 
to  act  on  the  minor  pennit  revision 
request  within  60  days  after  receipt  of 
the  minor  permit  revision  application  or 
15  days  after  the  expiration  of  EPA’s 
final  45-day  review  period,  whichever  is 
later.  The  required  permitting  authority 
action  could  take  one  of  four  forms: 
final  approval  of  the  minor  permit 
revision  request;  final  denial  of  the 
request;  revision  of  the  request  ' 
accompanied  by  re-notice  and  re¬ 
submittal  of  the  revised  request  to  EPA 
as  a  new  minor  permit  revision;  or  a 
determination  that  the  request  is  not 
eligible  for  minor  permit  revision 
procedures  accompanied  by  a  transfer 
for  processing  the  request  as  a 
significant  permit  revision.  These 
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actions  would  constitute  “final  action” 
for  the  purpose  of  judicial  review  to 
which  previous  reference  was  made. 

When  the  permitting  authority  took 
final  action  to  approve  the  minor  permit 
revision  request,  the  permitting 
authority  would  attach  the  approved 
addendum  to  the  originally  issued 
permit.  The  addendum  would  specify 
the  date  on  which  it  took  effect.  Upon 
approving  the  requested  change,  the 
permitting  authority  would  also  have  to 
notify  any  person  or  affected  State  who 
commented  on  or  objected  to  the 
requested  change  during  the  21-day 
public  comment  period  for  purposes  of 
triggering  the  period  for  petitioning  for 
EPA  or  judicial  review.  The  permitting 
authority  would  have  discretion, 
however,  in  determining  the  best 
method  for  providing  such  notice.  The 
permitting  authority  would  also  have  to 
place  a  copy  of  its  final  determination 
(including  approvals,  denials,  and 
revisions)  in  the  public  docket  in  which 
it  places  all  minor'permit  revision 
requests,  or  provide  a  substantially 
equivalent  means  of  insuring  public 
access  to  the  final  minor  permit  revision 
approval.  Finally,  the  permitting 
authority  would  be  allowed  to  extend 
the  permit  shield  provided  in  §  70.6(f)  to 
any  minor  permit  revision  that  had  been 
approved  pursuant  to  a  process  at  least 
as  stringent  as  the  one  described  in  this 
proposal. 

If  the  permitting  authority  denies  or 
transfers  a  minor  permit  revision 
request  on  germane  and  non-frivolous 
grounds,  it  would  have  to  notify  any 
person  or  affected  State  that  objected 
during  the  public  comment  period  of  its 
determination  to  deny  the  request  or  to 
transfer  it  for  processing  as  a  significant 
permit  revision,  and  would  have  to 
place  a  copy  of  its  determination  in  the 
public  docket  to  the  minor  permit 
revision  file. 

Whenever  a  requested  minor  permit 
revision  is  transferred  for  processing  as 
a  significant  permit  revision,  the 
permitting  authority  would  have  to 
provide  public  notice  and  a  further 
opportunity  to  comment  on  the 
proposed  revision  in  the  manner 
required  by  the  permitting  authority’s 
applicable  significant  permit  revision 
procedures.  Such  notice  would  have  to 
provide  an  opportunity  for  a  public 
hearing,  and  describe  the  procedures  to 
request  a  hearing  or  indicate  the  time 
and  place  of  any  hearing  already 
scheduled.  However,  after  transferring 
the  change  fi'om  minor  permit  revision 
procedures,  the  permitting  authority 
would  not  be  required  to  wait  the  hill 
30  days  before  conducting  the  hearing. 
Rather,  it  could  hold  the  hearing  as  soon 
as  14  days  after  publishing  notice  that 


the  change  has  been  transferred  to  the 
significant  permit  revision  track.  The 
permitting  authority  would  not  be 
allowed,  however,  to  shorten  the  30-day 
period  in  which  the  public  emd  affected 
States  would  be  able  to  submit  written 
comments  on  the  transferred  change, 
and  a  new  45-day  period  for  EPA  review 
would  begin  when  the  permitting 
authority  forwarded  to  EPA  a 
subsequent  proposed  significant  permit 
revision. 

It  should  be  noted  that  following  final 
action  on  minor  permit  revision 
requests,  all  affected  p^ies  would  have 
all  the  rights  provided  them  elsewhere 
under  part  70.  In  other  words, 
permittees  would  have  the  right  to 
appeal  and  get  judicial  review  of 
permitting  authority  denial  of  minor 
permit  revision  requests,  and 
commenters  would  have  the  right  to 
appeal  and  seek  judicial  review  of 
permitting  authority  final  approval  of 
minor  permit  revisions.  In  addition, 
commenters  would  also  have  the  ability 
to  petition  EPA  to  object  to  the  minor 
permit  revision  request,  as  provided  in 
§  70.8. 

d.  Rationale  for  Proposed  Minor 
Permit  Revision  Procedures.  The  Agency 
believes  that  part  70  as  originally 
promulgated  feiils  to  provide  adequate 
opportunities  for  public  review  of  the 
changes  now  eligible  for  minor  permit 
modification  procedures.  At  the  same 
time,  EPA  is  concerned  that  the  current 
part  70  may  be  unnecessarily  restrictive 
in  allowing  few  changes  to  be  processed 
through  expedited  permit  revision 
tracks  and  requiring  most  changes  to  be 
processed  through  significant  permit 
revision  procedures.  Under  the 
interpretation  of  “title  I  modifications” 
that  includes  minor  NSR  changes,  minor 
NSR  changes  would  be  ineligible  for 
processing  as  minor  permit 
modifications.  Consequently,  EPA 
proposes  to  make  a  broad  universe  of 
changes  eligible  for  minor  permit 
revision  treatment,  and  simultaneously 
to  enhance  the  public  notice  and 
procedural  elements  of  this  revision 
track  to  make  the  permit  revision 
process,  and  the  permit  program  in 
general,  more  usable  for  sources, 
permitting  authorities,  affected  States, 
the  public,  and  EPA. 

(1)  Scope. — (i)  Minor  NSR  changes. 
Many  States  and  local  agencies  have 
extensive  minor  NSR  programs  that  EPA 
approved  into  SIP’s  under  section 
110(a)(2)  of  the  Act.  Most  of  these 
programs  provide  for  public 
participation  for  preconstruction  actions 
at  certain  levels  (e.g.,  25  tpy).  Below 
these  levels,  however,  many  programs 
provide  no  public  participation.  Under 
EPA  regulations  governing  minor  NSR 


programs  (40  CFR  51.160),  permitting 
authorities  approving  preconstruction 
actions  are  required  to  provide  public 
notice  and  an  opportunity  to  comment 
for  such  actions  except  to  the  extent 
EPA  approved  any  exemptions  from 
public  process  established  in  the  minor 
NSR  program. 

The  EPA  believes  that  some  prior 
public  process  is  generally  necessary  in 
the  part  70  context  for  minor  NSR 
changes  that  exceed  de  minimis  levels 
and  that  did  not  undergo  the  merged 
program  process.  Many  minor  NSR 
actions  establish  facility-specific  limits 
that  keep  sources  fi:om  exceeding  major 
source  thresholds.  For  those  limits  to 
properly  serve  that  purpose,  they  must 
reduce  emissions  to  the  extent  claimed 
and  they  must  be  practicably 
enforceable.  The  importance  of  properly 
developed  limits  accordingly  makes 
public  review  of  those  changes 
important. 

At  the  same  time,  to  the  extent  that 
part  70  is  largely  a  procedural  regulation 
that  does  not  establish  new  applicable 
requirements,  EPA  does  not  believe  it  is 
necessary  to  require  that  permitting 
authorities  subject  minor  NSR  actions  to 
the  significant  permit  revision  process. 
To  require  the  permitting  authority, 
after  providing  a  substantial 
preconstruction  review  of  the  change,  to 
provide  the  additional  level  of  review 
required  under  full  significant  permit 
revision  procedures  for  all  minor  NSR 
changes  exceeding  de  minimis 
thresholds  would  place  an  unnecessary 
and  potentially  crippling  burden  on 
permitting  authorities  and  cause 
needless  delay  to  many  sources.  This 
would  be  an  unfortunate  and 
unintended  legacy  for  the  permit 
program,  and  would  conflict  with  the 
Congressional  intent  that  permit 
revision  procedures  be  adequate, 
streamlined,  reasonable,  and 
expeditious. 

Consequently,  EPA  believes  that 
minor  NSR  changes  should  be  eligible 
for  the  proposed  minor  permit  revision 
track  (with  one  exception  described 
below).  The  EPA  believes  that  the 
proposed  minor  permit  revision  process 
with  its  21-day  public  comment  period 
would  provide  adequate  public  review 
opportunities  to  ensure  that  the  minor 
NSR  decisions  meet  part  70 
requirements.  This  reliance  in  part  on 
the  review  by  the  permitting  authority 
during  the  minor  NSR  process  is 
consistent  with  EPA’s  policies  to  build 
upon  and  not  unduly  disrupt  existing 
State  and  local  programs  and  to  promote 
the  integration  of  part  70  with  existing 
programs  where  possible.  The  EPA 
solicits  comment  as  to  whether 
including  this  category  of  changes 
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within  the  scope  of  those  eligible  for 
minor  permit  revision  procedures  is 
appropriate,  and  whether  such  changes 
would  more  appropriately  be  processed 
through  either  a  less  or  more 
expeditious  process.  The  Agency  also 
notes  again  that  it  is  considering  the 
advisability  of  adopting  for  part  70 
purposes  valid  State  or  local  minor  NSR 
exemptions  from  public  process  (see 
discussion  in  section  III.E.3., 
Administrative  Amendments). 

The  one  exception  to  allowing  the 
proposed  minor  permit  revision 
procedures  to  be  used  to  process  any 
minor  NSR  cdiange  involves  certain 
“netting”  transactions  (i.e.  a  single 
minor  NSR  action  employing  trades 
between  more  than  one  emissions 
increase  and  decrease  to  remain  below 
major  NSR  significance  levels  and  avoid 
processing  as  a  major  NSR 
modification).  Netting  transactions 
which  would  be  ineligible  for  the  minor 
permit  revision  process  are  those  (1)  for 
which  at  least  a  30-day  public  comment 
period  was  not  in  fact  provided  and  (2) 
that  include  either  a  single  emissions 
increase  greater  than  the  applicable 
significance  level  or  a  sum  of  increases 
greater  than  the  applicable  major  source 
threshold  The  EPA  stresses  that  both 
conditions  (1)  and  (2)  must  be  met  to 
render  the  netting  transaction  ineligible 
for  the  proposed  minor  permit  revision 
track.  For  example,  a  transaction  of 
se^’eral  increases  and  decreases  since 
the  last  time  the  permit  received  public 
review  of  at  least  30  days,  including  any 
single  increase  above  significance  levels 
or  a  series  of  increases  the  sum  of  which 
is  above  major  source  thresholds,  would 
still  be  eligible  for  minor  permit 
revision  pr(x:edures  if  the  NSR  process 
for  these  transactions  provided  a  public 
comment  period  of  at  least  30  days.  The 
EPA  is  proposing  to  exclude  this 
category  of  minor  NSR  changes  due  to 
concerns  about  the  complexity  of  such 
transactions  and  their  greater  potential 
for  significant  environmental  impact. 
The  Agency  foresees  a  greater  need  for 
public,  affected  State,  and  EPA 
oversight  before  these  changes  should 
be  implemented  at  a  source.  The  EPA 
solicits  comment  regarding  the  need  to 
exclude  this  class  of  minor  NSR  changes 
from  eligibility  as  a  minor  permit 
revision,  whether  the  exclusion  criteria 
are  sufficiently  protective,  and  whether 
there  are  any  other  classes  of  minor  NSR 
changes  that  should  be  excluded  for 
similar  reasons. 

(ii)  Major  NSR  changes.  In  response  to 
concerns  arising  from  State  and  local 
permitting  authorities  and  from 
discussions  with  petitioners  in  the  part 
70  litigation,  and  for  reasons  similar  to 
those  previously  given  for  minor  NSR 


changes,  EPA  is  proposing  to  allow 
permitting  authorities  to  use  the 
proposed  minor  permit  revision  process 
to  incorporate  major  NSR  changes  that 
did  not  undergo  merged  program 
revision.  (As  noted  earlier,  EPA  expects 
that  all  major  NSR  programs  would  be 
merged  with  the  part  70  program, 
making  the  need  for  minor  permit 
revision  procedures  for  major  NSR 
changes  largely  academic.)  Since  major 
NSR  changes  receive  extensive  review 
by  the  permitting  authority  and  a 
minimum  of  a  30-day  public  comment 
period  prior  to  final  action  by  the 
permitting  authority,  EPA  believes  that 
these  programs  should  not  need  the 
significant  permit  revision  process 
before  they  could  be  incorporated  into 
the  part  70  permit.  Although  major  NSR 
changes  have  more  significant 
environmental  impact  than  do  minor 
NSR  changes,  EPA  recognizes  that  the 
process  for  developing  applicable 
requirements  for  major  NSR  changes  is 
also  more  elaborate.  The  EPA  expects 
that  incorporation  of  major  NSR  permit 
terms  and  conditions  into  the  part  70 
permit  would  be  noncontrover^ial. 

As  with  minor  NSR  changes,  EPA 
believes  that  some  additional  part  70 
process  is  necessary  to  assure  that 
applicable  requirements  of  major  NSR 
are  incorporated  into  the  part  70  permit, 
that  any  additional  compliance 
monitoring  terms  and  conditions 
required  by  part  70  are  properly 
developed,  and  that  all  other  part  70 
requirements  are  satisfied.  The  EPA 
does  not  believe,  however,  that 
permitting  authorities  should  need  the 
significant  permit  revision  process  to 
meet  these  requirements  for  major  NSR 
changes.  Rather,  EPA  believes  that  the 
expedited  procedures  of  the  proposed 
minor  permit  revision  process  strike  a 
reasonable  balance  between  the  need  for 
permit  revision  procedures  to  be 
adequate  and  streamlined  and  the  need 
to  provide  an  appropriate  opportunity 
for  public  participation.  The  EPA 
solicits  comment  on  allowing  major 
NSR  changes  to  be  eligible  for  minor 
permit  revision  procedures,  and 
whether  any  additional  conditions 
should  be  placed  on  such  eligibility. 

(iii)  Section  112(g)  actions.To  address 
concerns  raised  during  development  of 
State  and  local  programs  and 
discussions  with  the  part  70  litigants, 
EPA  proposes  to  allow  offsets  and 
modifications  approved  pursuant  to 
“non-merged”  section  112(g)  pre¬ 
operation  and  preconstruction  programs 
to  be  incorporated  into  the  part  70 
permit  through  minor  permit  revision 
procedures,  provided  such  actions  were 
subject  to  at  least  a  30-day  public 
comment  period.  While  permitting 


authorities  do  not  currently  have  EPA- 
approved  section  112(g)  programs,  EPA 
notes  that  proposed  regulations  for 
implementing  the  offset  and 
modification  requirements  of  section 
112(g)  would  require  that  permitting 
authorities  provide  a  45-day  comment 
period  for  making  such  determinations. 
Where  permitting  authorities  in  fact 
provide  an  opportunity  for  at  least  a  30- 
day  public  comment  period,  EPA 
believes  that  the  additional  part  70 
requirements  described  above  for  minor 
and  major  NSR  changes  would  be 
adequately  satisfied  by  the  proposed 
minor  permit  revision  process.  Ehie  to 
the  greater  risk  potentially  posed  by 
emissions  of  HAP’s,  however,  EPA 
solicits  comment  on  the  appropriateness 
of  extending  eligibility  to  this  class  of 
ch&nges,  and  whether  the  requirement 
that  permitting  authorities  provide  at 
least  a  30-day  public  comment  period 
for  the  section  112(g)  change  prior  to 
starting  the  minor  permit  revision 
process  is  sufficient  to  ensure  that  the 
section  112(g)  requirements  are 
appropriately  determined  and 
incorporated  into  the  part  70  permit. 

In  addition  to  the  approach  EPA  is 
proposing  today,  EPA  is  considering  an 
alternative  mechanism  for  approving 
section  112(g)  offsets  due  to  concerns 
which  have  been  expressed  about  the 
delay  costs  which  industries  may 
experience  as  a  result  of  the  offset  pre¬ 
approval  process.  Under  the  alternative 
approach  which  was  also  outlined  in 
EPA’s  proposal  notice  to  implement 
section  112(g)  (see  59  FR  15504  (April 
1, 1994)),  the  source  would  submit  its 
offset  demonstration  to  the  permitting 
authority  at  the  time  it  begins  operation 
of  the  equipment  causing  the  increase. 

If  the  permitting  authority  during  its 
review  were  to  determine  that  the  offset 
failed  to  meet  the  offset  requirements  of 
the  section  112(g)  rule,  the  source 
would  be  liable  for  violating  the 
requirement  to  apply  case-by-case 
MACT  to  the  equipment  causing  the 
increase  and  would  be  subject  to  the  full 
range  of  enforcement  activities  and 
penalties  available  under  the  Act.  The 
EPA  believes  that  the  penalties  faced  by 
sources  under  the  Act  create  an 
incentive  for  the  source  to  ensure  that 
the  offset  in  fact  complies  with  the 
requirements  of  section  112(g). 
Consequently,  EPA  believes  that  this 
approach  also  deserves  consideration 
for  a  merged  part  70/section  112(g) 
program,  particularly  if  it  is  included  in 
the  final  section  112(g)  rule.  The  EPA 
solicits  comment  on  whether  such  an 
approach  would  provide  a  significant 
benefit  to  industry  by  reducing  delays 
and  whether  it  would  create  obstacles  to 
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enforcement,  and  the  nature  of  those 
obstacles,  by  the  Federal,  State,  or  local 
governments  or  citizens  should  it  be 
determined  that  the  source’s  offset  was 
inadequate.  The  EPA  intends  to 
incorporate  into  part  70  the  results  of 
the  final  rulemaking  to  implement 
section  112(g)  with  respect  to  public 
review  and  offsets. 

Changes  U-iggering  the  applicability  of 
other  requirements  under  the  Act, 
including  MACT  and  SIP  requirements, 
would  generally  also  be  eligible  for  the 
minor  permit  revision  process.  (For 
MACT  standard  incorporation,  however, 
see  discussion  later  in  this  preamble 
explaining  alternative  approaches  to 
addressing  changes  that  render  a  source 
subject  to  MACT.)  While  these  changes 
would  not  have  undergone  a  NSR 
process  prior  to  the  source  requesting  a 
part  70  permit  revision,  EPA  believes 
that  implementation  of  these 
requirements  (with  the  probable 
exception  of  some  MACT  standards) 
will  be  relatively  straightforward  and 
that  the  proposed  minor  permit  revision 
process  period  would  thus  be  sufficient 
to  afford  adequate  permitting  authority, 
public,  affected  State,  and  EPA  review. 
The  Agency  solicits  comment  on  this 
aspect  of  its  proposal  and  in  particular 
seeks  information  on  current  permitting 
authority  implementation  of  these  other 
standards. 

To  address  concerns  raised  in 
discussions  with  petitioners,  EPA 
proposes  to  remove  the  current  minor 
permit  modification  gatekeeper 
prohibiting  changes  that  violate 
applicable  requirements,  because  this 
prohibition  applies  not  only  to  minor 
permit  revisions  but  across  the  board  to 
all  permit  revisions.  By  applying  the 
gatekeeper  only  to  minor  permit 
modifications,  the  current  rule  implies 
that  significant  permit  modifications 
may  be  used  to  incorporate  changes  that 
violate  applicable  requirements,  but  no 
change  that  violates  applicable 
requirements  could  be  incorporated  into 
a  part  70  permit.  Title  V  and  part  70 
require  permits  to  assure  compliance 
with  applicable  requirements.  Permits 
may  not  then  include  terms,  regardless 
of  the  amount  of  public  process 
provided,  that  violate  applicable 
requirements.  Indeed,  an  important 
function  of  public  process  is  to  ensure 
that  permit  terms  accurately  reflect,  and 
are  not  inconsistent  with,  applicable 
requirements.  The  principle  that  permit 
terms,  new  or  revised,  must  assure 
compliance  with  applicable 
requirements  is  so  fundamental  to  title 
V  and  part  70  that  EPA  believes  it  is 
unnecessary  to  apply  the  current  rule’s 
“may  not  violate”  gatekeeper  to  all  the 
proposed  revision  tracks.  If  a  proposed 


permit  term,  whether  developed  at 
permit  issuance  or  revision,  violates  an 
applicable  requirement,  it  is  not 
approvable.  No  additional  gatekeeper  is 
needed  to  reinforce  that  point. 

Another  reason  to  delete  that 
gatekeeper  is  to  avoid  the  implication 
that  any  of  the  permit  revision  tracks 
prohibit  changing  conditions  in  a  part 
70  permit  that  derive  from  major  or 
minor  NSR  permits.  Since  the  NSR 
permits  generate  applicable  , 

requirements  that  become  terms  and 
conditions  of  the  part  70  permit, 
issuance  of  a  revised  NSR  permit  would 
redefine  the  applicable  requirement  and 
the  part  70  permit  could  then  be 
correspondingly  revised  under  the 
proposed  minor  permit  revision  process 
without  violating  an  applicable 
requirement. 

The  EPA  is  also  deleting  the 
gatekeeper  in  current  part  70  that  would 
make  changes  ineligi’ole  for  minor 
permit  revision  procedures  if  they  are 
required  by  the  operating  permits 
program  to  be  processed  as  significant 
permit  revisions.  The  Agency  is  deleting 
this  gatekeeper  because  it  too  should  be 
applied  to  all  of  the  streamlined  permit 
revision  tracks  if  it  is  applied  to  any. 
Indeed,  EPA  believes  this  gatekeeper 
goes  without  saying  since  the  permitting 
authority  clearly  retains  authority  to 
require  changes  to  be  processed  using 
more  stringent  procedures  than  part  70 
requires. 

The  EPA  proposes  the  gatekeeper 
prohibiting  the  use  of  minor  permit 
revision  procedures  for  changes  to 
permit  terms  with  which  the  source  is 
not  in  compliance  for  the  same  reason 
it  is  proposing  that  gatekeeper  for  de 
minimis  permit  revision  procedures. 
Consequently,  EPA  proposes  that  the 
significant  permit  revision  process  be 
used  where  changes  need  to  be  made  to 
terms  with  which  the  source  is  not  in 
compliance.  The  Agency  is  concerned, 
however,  that  the  proposed  gatekeeper, 
by  requiring  the  significant  permit 
revision  process,  might  delay  a  source 
from  making  revisions  to  its  permit  that 
it  can  demonstrate  to  be  necessary  to 
achieve  compliance  with  applicable 
requirements.  For  this  reason,  EPA 
solicits  comment  on  the  appropriateness 
of  the  proposed  restriction,  and  whether 
additional  or  different  safeguards  might 
serve  the  same  purpose  of  assuring  that 
noncomplying  sources  do  not  use 
streamlined  procedures  to  avoid 
enforcement  actions  for  noncompliance. 
Specifically,  EPA  proposes  to  narrow 
the  proposed  gatekeeper  to  exclude 
situations  where  the  source’s  proposed 
change  has  already  been  addressed  by 
the  permitting  authority  and  the  public 
in  prior  procedures,  such  as  minor  and 


major  NSR  actions.  To  the  extent  that 
these  prior  procedures  addressed  and 
remedied  a  source’s  noncompliance, 

EPA  recognizes  that  it  might  be 
unnecessary  to  require  that  the  results  of 
these  actions  be  incorporated  through 
the  more  burdensome  significant  permit 
revision  process. 

The  EPA  also  takes  comment  on 
whether  it  should  allow  exemptions 
from  the  “in-compliance”  gatekeeper 
when  the  permitting  authority  has 
determined  that,  solely  as  a  result  of 
new  emissions-calculating  methods  or 
information,  the  source  is  not  in 
compliance  with  a  permit  term.  In  such 
a  case,  EPA  solicits  comment  on 
allowing  the  permitting  authority  to 
revise  the  permit  using  either  the  minor 
permit  revision  or  de  minimis  permit 
revision  process  if  the  change  would 
otherwise  be  eligible  for  those  tracks. 

The  EPA  solicits  comment  on  how  to 
limit  the  exemption  described  to 
external  factors,  such  as  changes  in 
emission  factors  or  source  models, 
rather  than  factors  over  which  the 
source  has  control. 

The  EPA  proposes  to  retain  the 
current  gatekeeper  that  would  exclude 
from  the  minor  permit  revision  process 
changes  to  a  part  70  permit  term 
established  to  limit  emissions  and 
developed  through  a  part  70-only 
process  for  which  there  is  no  underlying 
applicable  requirement  enforceable  by 
EPA  outside  the  part  70  permit.  Such 
terms  include  federally  enforceable 
emissions  caps  in  the  permit  assiuned  to 
avoid  classification  as  a  major 
modification  or  major  stationar>’  source 
for  a  particular  pollutant,  alternative 
emissions  limits  established  in  the  part 
70  permit  pursuant  to  §  70.6(a)(l)(iii), 
alternative  emissions  limits  approved 
pursuant  to  a  HAP  early  reductions 
program  under  section  112(i)(5)  of  the 
Act,  and  case-by-case  MACT  limitations 
determined  pursuant  to  section  112(j)  of 
the  Act.  These  classes  of  terms  are 
established  for  the  first  time  in  a  part  70 
permit  issuance  or  revision  process, 
usually  on  a  case-by-case  basis,  and  are 
not  otherwise  federally  enforceable 
outside  the  part  70  permit.  They  also 
lack  review  or  approval  by  the 
permitting  authority  prior  to  the  start  of 
the  part  70  process  and,  to  the  extent  the 
part  70  terms  or  conditions  were  taken 
to  avoid  an  applicable  requirement, 
revising  those  terms  and  conditions 
could  render  the  source  subject  to 
applicable  requirements  to  which  it  was 
not  previously  subject.  The  Agency 
believes  that  revisions  to  such 
requirements  should  be  made  only  after 
full  review  by  the  permitting  authority, 
public,  EPA,  and  affected  States. 
Consequently,  EPA  continues  to  believe 
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these  types  of  changes  should  not  be 
eligible  for  the  minor  permit  revision 
process.  The  EPA  prof>oses  to  retain  the 
requirement  that  significant  permit 
revision  procedures  apply  to  these  types 
of  changes,  but  solicits  comment  on  the 
appropriateness  of  this  approach. 

(2)  Process.  In  keeping  with  the 
expansive  scope  of  dianges  eligible  for 
the  new  minor  permit  revision 
procedures,  EPA  believes  more 
procedural  safeguards  are  necessary  to 
ensure  that  incorporation  of  a  wider 
scope  of  changes  through  the  minor 
permit  revision  track  results  in  accurate, 
enforceable  permits.  First,  the  source 
would  have  to  meet  the  application 
requirements  like  those  for  merged 
program  changes  and  de  minimis  permit 
revision  for  the  same  reasons  (see  earlier 
discussions  for  descriptions  and 
explanations).  In  addition,  a  minor 
permit  revision  application  would  have 
to  include  a  certification  that  the  source 
had  provided  the  required  public, 
affected  State,  and  EPA  notice  of  the 
requested  change,  as  discussed  below. 
This  certification  would  assure 
permitting  authorities  that  all 
prerequisites  to  review  of  the  minor 
permit  revision  application  had  been 
met.  It  would  also  alert  EPA  of  the 
presence  of  any  grounds  for  objection  to 
the  proposed  permit  revision.  In 
recognition  of  the  notification 
requirements  that  would  apply  to  the 
source  under  the  proposed  revisions  to 
part  70,  EPA  would  rescind  the 
requirement  that  applications  include 
completed  forms  for  the  permitting 
authority  to  use  to  notify  EPA  and 
affected  States  of  the  minor  permit 
revision. 

To  promote  expeditious  processing  of 
minor  permit  revision  requests,  today’s 
proposal  requires  the  source,  rather  than 
the  permitting  authority,  to  provide 
direct  notice  to  affected  States  and  EPA 
of  proposed  minor  permit  revision 
actions.  Notices  to  EPA  would  have  to 
include  the  draft  addendum  containing 
the  proposed  revisions  to  the  existing 
permit.  This  would  relieve  permitting 
authorities  the  added  burden  of  copying 
and  sending  notice  to  EPA  and  affected 
States  immediately  upon  receipt  of 
applications.  While  this  places  a  slightly 
greater  burden  on  sources  than  does  the 
current  rule,  EPA  notes  that  sources  are 
generally  in  the  best  position  to  provide 
quick  notice  to  EPA  and  affected  States, 
and  that  minor  permit  revision 
processing  will  be  more  expeditious  as 
a  result.  The  permitting  authority, 
however,  may  retain  the  option  of 
providing  this  notice  instead  of  the 
source.  Nevertheless,  EPA  solicits 
comment  on  whether  there  may  be  other 
methods  for  notifying  EPA  and  affected 


States  that  better  accomplish  this  goal, 
and  on  the  appropriateness  of  sources, 
instead  of  permitting  authorities, 
providing  notice. 

For  similar  reasons,  the  proposed 
revisions  to  part  70  would  require 
sources  to  provide  public  notice  of 
minor  permit  revision  requests.  Again, 
EPA  believes  that  having  the  source 
provide  direct  notice  by  publication  and 
mailings  to  interested  persons  would 
better  enable  expeditious  processing  of 
minor  permit  revisions.  It  would  avoid 
the  delay  that  would  likely  occur  if 
permitting  authorities  had  to  prepare 
and  provide  notice  and  would  assure 
that  the  permitting  authority,  affected 
State,  EPA,  and  public  review  periods 
would  run  from  the  same  point  in  time. 
Public  notices  would  have  to  provide 
enough  information  to  enable  the  public 
to  comment  on  a  timely  basis,  and 
indicate  that  if  the  permitting  authority 
did  not  receive  germane  and  non- 
frivolous  objections  to  the  requested 
change  within  the  public  comment 
period,  the  source  could  implement  the 
change,  provided  the  permitting 
authority  had  not  denied  the  request  or 
transferred  it  for  processing  as  a 
significant  permit  revision  and  EPA  had 
not  objected  to  it.  The  EPA  believes  that 
publication  of  notices  in  a  newspaper  of 
general  circulation  within  the  area 
where  the  source  is  located, 
supplemented  by  direct  mailing  to 
interested  persons,  w'ould  be  sufficient 
to  provide  the  required  notice.  The  EPA 
solicits  comment  as  to  alternative  means 
of  adequately  providing  notice. 

As  for  de  minimis  permit  revisions,  to 
assure  public  access  to  minor  permit 
revision  applications,  the  proposed 
revisions  would  require  that  permitting 
authorities  maintain  a  public  docket  in 
which  requests  are  placed  on  the  day 
that  the  permitting  authority  receives 
them.  The  EPA  believes  that  a  docket 
would  assure  that  concerned  citizens 
may  review  applications  and  submit 
pertinent  comments  before  the  close  of 
the  public  comment  period  and  before 
sources  can  implement  proposed 
changes.  However,  EPA  thinks  there 
may  be  alternatives  to  a  public  docket 
that  could  adequately  assure  public 
access  and  proposes  to  allow  permitting 
authorities  to  propose  substantially 
equivalent  m^ods  in  their  permit 
programs  which  EPA  would  evaluate  on 
a  case-by-case  basis. 

The  EPA  proposes  that  public 
comment  periods  for  minor  permit 
revisions  last  at  least  21  days  from  the 
date  the  source  provides  the  public 
notice.  The  EPA  believes  that  this  is  the 
shortest  amount  of  time  in  which  a 
potential  public  commenter  could 
reasonably  be  expected  to  learn  of  the 


requested  change,  gain  access  to 
necessary  information  to  evaluate  the 
request,  review  and  evaluate  the 
application,  draft  written  comments 
meeting  the  germane  and  non-fi-ivolous 
standard,  and  submit  them  before  the 
source  implements  the  requested 
change.  However,  EPA  solicits  comment 
as  to  whether  other  time  periods  may  be 
appropriate,  either  shorter  or  longer, 
based  on  State  or  local  permitting 
experience. 

"The  proposed  minor  permit  revision 
procedures  would  establish  an 
admittedly  elaborate  set  of  checks  and 
balances  to  ensure  that  the  source  and 
the  pennitting  authority  are  motivated 
to  anticipate  and  respond  to  public 
concerns  with  requested  changes.  The 
fact  of  public  review  and  the  potential 
for  liability  if  its  request  is  denied 
should  instill  in  the  source  a  strong 
incentive  to  exercise  care  in  the 
preparation  of  its  requests  and  its  use  of 
the  procedures.  The  potential  for  citizen 
suits  for  failure  to  respond  to  timely 
public  objection  should  encourage 
permitting  authorities  to  respond  to  any 
objections.  The  source’s  self-interest 
should  also  be  served  by  encouraging 
the  permitting  authority  to  respond  to 
timely  objections,  to  avoid  suits  or 
injunctions  brought  by  citizens  and  the 
possibility  of  the  pennitting  authority 
being  ordered  by  a  court  to  act  on  the 
objection  after  the  source  had  begun  to 
operate  the  change.  Where  the  source  or 
the  permitting  authority  fails  to  live  up 
to  its  responsibilities,  the  public  can 
comment  to  that  effect  or  resort  to  EPA 
or  the  courts,  depending  on  the 
circumstances.  ‘The  EPA  believes  the 
incentive  structure  established  by  these 
checks  and  balances  is  important  to 
ensuring  the  integrity  of  streamlined 
public  review  of  changes  having  larger 
potential  environmental  significance. 
However,  the  Agency  is  interested  in 
comments  and  suggestions  as  to  how  to 
simplify  the  process  without 
substantially  undermining  the 
discipline  it  would  impose. 

As  now  provided  by  the  minor  permit 
modification  process  in  the  cturent  part 
70,  a  source  could  implement  its 
requested  change  prior  to  the  permitting 
authority  taking  final  action  on  it. 
Sources  could  implement  the  change  on 
the  day  after  the  close  of  the  public 
comment  period  where  no  comments 
had  been  submitted,  and  provided  that 
the  permitting  authority  had  not  denied 
the  requested  change  or  transferred  it  to 
another  process  and  that  EPA  had  not 
objected  to  the  request.  The  Agency 
believes  that  the  procedural  safeguards 
provided  by  the  minor  permit  revision 
process  so  minimize  the  risk  of  the 
source  operating  a  change  that  violates 
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applicable  requirements  that  it  may 
temporarily  exempt  sources  &om  dwi 
statute’s  prohibition  on  operations 
“except  in  compliance”  with  existiitg 
permit  terms.  Beyond  the  safeguards 
provided  by  the  de  minimis  iMrocedures, 
the  minor  permit  revision  process 
requires  that  sources  wait  to  operate 
changes  vintil  the  end  of  the  comment 
period,  so  that  the  public  has  a  chance 
to  Qag  problems  befcxe  operaticm. 

While  part  70  currently  allows  a 
source  to  implement  a  mimu’  permit 
modification  up<m  submitting  its 
application,  EPA  now  believes  that  in 
view  of  the  potential  arrvironmental 
significance  of  changes  qualifying  for 
this  revision  track,  the  permitting 
authority,  affected  States,  EPA.  and 
public  should  have  some  period  of  time 
in  which  to  review  sutdr  requests  before 
the  source  implements  the  change.  The 
EPA  also  believes  that  the  proposed  2t- 
day  waiting  period  is  not  an 
unreasonable  burden  on  sources 
considering  the  kinds  of  changes 
allowed  under  the  proposed  minor 
permit  revision  process. 

The  deadline  for  permitting  authority 
final  action  on  minor  permit  revision 
requests  under  the  proposal  would  be 
significantly  shorter  than  that 
established  by  the  current  part  70  for 
minor  permit  modifications.  Final 
action  would  occur  when  the  permitting 
authority  either  approves  or  denies  the 
request,  determines  that  it  does  not 
qualify  for  minor  permit  revision 
processing,  or  revises  the  request  and  re¬ 
notices  it  and  resubmits  it  to  EPA.  Final 
action  under  the  proposal  would  be 
required  to  occur  within  60  days  after 
receipt  of  the  application  or  15  days 
after  the  expiration  of  EPA ’s  review 
period,  whitiever  is  later.  Currently, 
part  70  requires  permitting  authorities 
to  take  final  action  on  a  minor  permit 
modification  within  90  days.  While  EPA 
recognizes  that  expanding  the  eligibility 
for  minor  permit  revisums  over  the 
current  provisions  could  significantly 
increase  the  number  of  requests  subiect 
to  the  shorter  deadline,  EPA  believes 
that  incorporation  into  part  70  permits 
of  such  cl^ges  will  be  generally 
straightforward,  as  most  changes  will 
have  already  received  permitting 
authority  scrutiny  and  approval  in  other 
procedures,  such  as  preconstructiem 
review.  Consequently.  EPA  believes  that 
6Q  days  providies  permitting  authorities 
adequate  time  to  process  minor  permit 
revision  requests.  Of  course,  permitting 
programs  may  be  more  stringent  by 
providing  for  longer  periods  before 
permitting  authorities  must  take  final 
action.  TW  EPA  requests  comment  oa 
whether  a  period  different  than  60  days 


is  necessary  for  permitting  authorities  to 
process  minor  ^rmit  revisions. 

The  proposed  revisions  would  also 
require  permitting  authenities.  when 
final  action  is  takim  on  minor  permit 
revision  requests,  to  notify  public 
commenters  and  afiected  States  who 
commented  on  the  request.  While 
permitting  authorities  would  have 
substanti^  discretion  in  determining 
the  best  method  for  providing  this 
notice  of  final  action,  EPA  believes  that 
some  notice  is  necessary  to  insure  that 
commentms  are  inform^  as  to  the 
outccxne  of  the  process  so  that  they  may 
utilize  their  various  oppextunities  to 
appeal  to  tl^  permittiixg  authority.  State 
court,  or  to  EPA  when  they  disagree 
with  the  final  action.  Permitting 
authorities  would  also  be  required  to 
place  a  copy  of  the  final  detmmination 
in  the  public  docket  (or  substantially 
equivalent  medianian)  that  they 
maintain  for  minor  permit  revision 
requests.  Again,  permitting  authorities 
would  have  substantial  dii^tkin  in 
developing  a  docket  system  that  best 
assures  that  the  public  has  access  to 
final  determinatiems. 

Part  70  does  not  currently  allow  the 
permit  shiidd  to  extend  to  minor  pennit 
modifications,  principally  due  to  the 
absence  of  pid)lic  participation  in  the 
process.  Since  the  {xopened  revisions  to 
part  70  would  require  that  the  process 
include  a  puUic  comment  period  before 
sources  could  implement  requested 
changes.  EPA  proposes  to  allow 
permitting  authorities  to  extend  the 
permit  shield  to  minor  permit  revisions 
upon  their  final  approval.  The  EPA  is 
concerned  that  not  allowing  the  permit  , 
shield  could  force  semrees  to  request 
otherwise  qualifying  changes  to  be 
processed  as  significant  permit  revisions 
to  obtain  the  shield.  This  could 
undermine  the  effort  to  create 
streamlined  and  expeditious  procedures 
for  permit  revisicsts.  The  EPA  seeks 
comment  on  the  appro^xiateness  of 
providing  the  permit  sfoeld  in  these 
situations. 

Part  70  currently  provides  that  if  a 
source  fails  to  comply  with  the  tprms 
and  conditions  proposed  in  its  minor 
permit  modification  spplicatiem  durixtg 
the  interim  period  before  the  pennittii^ 
authority  acts  to  revise  the  source’s 
permit,  the  existing  permit  terras  and 
conditions  it  seeks  to  modify  may  be 
enforced  against  it.  While  this  would 
provide  some  deterrent  against  a  source 
making  improper  use  of  the  minor 
permit  revision  track,  it  does  not 
address  the  degree  to  which  EPA 
believes  a  source  should  be  li^fole  if  the 
permittiag  authority  does  not  approve 
the  minor  pennit  cevisfon  request.  The 
proposed  revisions  to  part  70  would  fill 


this  gap  by  providing  that  the  source 
would  be  liable  violating  its  existing 

permit  fimn  the  time  it  implemented  the 
change,  if  a  source  impleinents  a 
requested  change  before  the  permitting 
authority  takes  final  action  on  the 
application,  and  (1)  the  permitting 
authority  then  denies  the  request  or 
transfers  it  for  processing  as  a 
significant  pennit  revision  on  germane 
and  non-frivolotts  grounds,  or  (2)  EPA 
subsequently  objects  to  the  requesL  The 
EPA  believes  this  addition  is  necessary 
to  assure  that  sources  do  not  frivolouslly 
submit  and  implement  minor  permit 
revision  requests  that  permitting 
authorities  are  not  hk^  to  approve. 

As  in  the  case  of  merged  program  and 
de  minimis  process  changes,  however,  a 
pennittii^  authority  would  be  able  to 
revise  (ratoer  than  disapprove)  minor 
permit  revision  requests  to  a  hmited 
extent  without  necessarily  rendering  the 
source  liable  for  violating  its  existing 
permit.  The  EPA  is  focqxising  this  relief 
for  the  reasons  set  forth  in  the 
administrative  amendmoit  section  of 
this  pieemble  vdtere  tite  {xovision  is 
fuitiliei  discussed. 

7.  Significant  Pennit  Revisions 

Under  the  pixqposed  revised  rule,  the 
significant  permit  revision  process 
would  remain  essentially  same  as 

the  current  significant  permit 
modification  process,  but  the  t3rpes  of 
changes  required  to  be  process^  under 
it  wtmld  shrink  dramatically. 

Significant  permit  leviskm  procedures 
would  be  required  far  those  changes 
that  cannot  made  as  administrative 
amendments,  de  minimis  permit 
revisions,  or  minor  permit  revisions. 
The  EPA  has  designed  the  proposed 
revision  procedure  such  that  most 
changes  that  would  require  processing 
as  a  significant  pennit  modification 
under  the  current  rule  ^ould  qualify 
under  the  proposed  rule  as  minw 
permit  revisions,  de  minimis  permit 
revisions  (if  they  are  below  de  minimis 
thresholds  and  meet  the  de  minimis 
gatekeepers),  or  administrative 
amendments  (if  they  ate  subjected  to  a 
merged  fxocess).  Examples  ^  dianges 
that  would  require  {xocessing  as 
.^significant  permit  revisions  under  the 
proposed  revisions  to  part  70  include. 

(i)  Establishing  or  revising  an 
emissions  fimit  which  uniquely  resides 
in  a  part  70  permit  (egher  than  in  a 
merged  pert  70  permit),  such  as  (A) 
alternative  emissions  limits  approved 
pursuant  to  regulations  promulgated 
under  section  112(i)(5)  ^  the  Act;  (B) 
restrictions  on  potential  to  emit  that 
reside  only  in  a  part  70  pennit;  or  (Q 
equivalertf  RACT  requirements 
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established  in  a  permit  under  the 
provisions  of  §  70.6(a)(l)(iii); 

(ii)  Netting  transactions  for  which  a 
30-day  public  comment  was  not 
provided  and  that  include  any  single 
increase  that  exceeds  minor 
modification  significance  levels  or  a 
sum  of  increases  that  exceed  major 
source  thresholds;  and 

(iii)  Significant  changes  in  existing 
monitoring  requirements  and 
relaxations  of  recordkeeping  or 
reporting  requirements  in  the  permit  (as 
in  the  current  rule). 

8.  Solicitation  of  Input 

While  today’s  proposal  attempts  to 
strike  a  reasonable  balance  between 
industry’s  desire  to  minimize  permitting 
delays  and  the  need  for  public  review 
and  permitting  agency  oversight,  the 
Agency  is  concerned  with  the 
complexity  of  the  proposal.  The  Agency 
is  not  proposing  any  specific 
alternatives  to  the  proposed  four-track 
permit  revision  system,  but  is  seeking 
information  that  would  provide  a  basis 
for  simplifying  the  proposed  system  to 
improve  its  implementation.  Tlie  EPA, 
therefore,  solicits  specific  suggestions 
regarding  ways  to  simplify  and 
streamline  the  existing  proposal.  I’he 
Agency  particularly  solicits  comment  in 
the  following  three  areas: 

1.  Empirical  information  regarding  the 
appropriate  scope  for  each  permit 
revision  track  including  such 
information  as  the  volume  of  changes 
that  permitting  authorities  would  expect 
under  each  track  and  the  degree  of 
difficulty  permitting  authorities  would 
expect  to  encounter  when  implementing 
the  proposed  foiu-track  system; 

2.  Examples  of  typical  source  changes 
that  would  (or  would  not)  receive 
reasonable  treatment  under  the 
proposed  permit  revision  system;  and 

3.  Alternative  approaches  and 
structures  for  processing  permit 
revisions  that  meet  the  statutory  and 
policy  objectives  of  title  V  as  set  forth 
in  this  notice. 

Much  of  the  complexity  evident  in  the 
proposed  permit  revision  process  results 
from  the  need  to  integrate  the  part  70 
process  with  the  requirements  imder 
title  I  of  the  Act,  especially  the  minor 
NSR  program  that  all  States  implement 
pursuant  to  section  110(a)(2)(C)  of  the 
Act.  Today’s  proposal  provides  for  a 
number  of  specific  avenues  for 
incorporating  the  results  of  minor  NSR 
permit  actions  into  the  part  70  permit, 
including  (1)  an  administrative 
amendment  track  for  changes  that  are 
the  product  of  a  mei^ed  part  70/NSR 
process,  and  (2)  a  de  minimis  track  to 
process  revisions  expeditiously  for 


many  small  non-merged  minor  NSR 
actions. 

The  EPA  also  solicits  comment  on 
allowing  a  permitting  authority  to  create 
in  a  soim:e’s  part  70  permit  a  condition 
authorizing  certain  minor  NSR  changes 
that  occur  during  the  term  of  the  permit 
to  be  incorporated  into  the  part  70 
permit  by  administrative  amendment 
even  though  the  changes  are  not  the 
product  of  a  merged  program.  This 
program  would  thus  be  similar  to  that 
proposed  for  the  de  minimis  permit 
revision  track  in  that  the  permitting 
authority  would  have  to  pre-authorize 
its  use  for  the  specific  source  at  original 
permit  issuance  and  subsequently 
examine  its  appropriateness  for  the  next 
permit  term  at  each  renewal.  Under  the 
approach,  the  part  70  program  would 
have  to  provide  that  qualifying  minor 
NSR  changes  at  the  sovuce  conform  to 
part  70  requirements  for  compliance 
monitoring  and  comply  with  existing 
part  70  permit  conditions  for  reporting, 
permit  fee  payment,  and  annual 
compliance  certification.  In  short,  the 
permit  progreun  would  essentially 
provide  that  the  substantive 
requirements  of  a  merged  part  70/NSR 
program  would  be  met  for  the  minor 
NSR  change.  No  permit  shield  would  be 
available  until  the  permit  was 
subsequently  renewed. 

The  types  of  minor  NSR  actions  that 
could  qualify  for  this  approach  would 
be  limited  to  those  that  (1)  do  not 
violate  the  existing  part  70  permit 
(except  that  changes  to  part  70  permit 
terms  originally  created  in  a  previous 
NSR  permit  could  be  authorized  to  be 
made  under  this  approach)  and  (2)  do 
not  establish  permit  conditions  for  the 
purpose  of  circumventing  the 
applicability  of  an  otherwise  applicable 
requirement  and/or  the  status  of  being 
major  for  a  particular  pollutant.  As  an 
example  of  the  latter  qualification,  the 
permitting  authority  could  determine 
that  actions  to  restrict  the  hours  of 
operation,  percent  capacity  utilization, 
or  production  were  beyond  what  is 
customary  and  usual  for  similar  sources. 
In  addition,  this  restriction  is  intended 
to  preclude  preauthorization  for  any 
other  operational  conditions  taken  by  a 
source  in  minor  NSR  which  are  not 
directly  and  easily  related  to  emissions 
but  have  the  effect  of  exempting  the 
source  on  the  basis  of  its  reduced 
emissions  ft’om  a  specific  otherwise 
applicable  requirement. 

The  Agency  believes  the  approach 
outlined  above  may  be  appropriate  in 
that  it  would  provide  expedited 
processing  for  the  many  small  minor 
NSR  changes  that  occur,  so  long  as  part 
70  permit  content  requirements  are  met. 
It  would  also  ensure  that  the  public, 


affected  States,  and  EPA  have  an 
opportimity  to  review  those  minor  NSR 
actions  that  have  the  largest  potential 
impact  on  the  environment.  A  more 
restrictive  variation  on  the  preceding 
approach  would  be  to  restrict  the 
approach  to  only  those  NSR  actions  that 
would  qualify  for  the  de  minimis  permit 
revision  process. 

The  EPA  solicits  comment  on  the 
value  and  legality  of  these  alternative 
approaches.  The  EPA  specifically 
requests  identification  of  problems 
associated  with  these  modifications  and 
possible  solutions,  such  as  any 
appropriate  enhancement  to  the 
underlying  NSR  process. 

The  EPA  is  also  aware  that  some  State 
and  local  agencies  are  inte^ating  their 
existing  NSR  programs  with  their  part 
70  programs  to  create  a  “imitary”  permit 
program  (i.e.,  a  combined  permit  to 
construct  and  operate  issued  under  an 
integrated  NSR  and  part  70  permit 
program).  While  EPA  fully  supports 
such  integrated  programs,  it  is 
concerned  that  several  of  the 
gatekeepers  defining  eligibility  of  the 
various  proposed  permit  revision  tracks 
may  not  be  appropriate  for  unitary 
permit  programs.  For  example,  many  of 
the  terms  and  conditions  of  a  unitary 
permit  would  be  unique  since  a  separate 
NSR  permit  would  not  exist.  The  EPA 
solicits  comment  on  whether  to  grant  an 
exemption  from  the  “unique” 
gatekeeper  to  terms  and  conditions  of  a 
NSR  permit  for  imitary  permits, 
provided  that  the  excluded  terms  are 
federally  enforceable  outside  of  the 
unitary  permit  (e.g.,  under  the  SIP).  The 
EPA  also  sohcits  comment  on  whether 
any  forms  of  further  relief  might  be 
necessary  for  unitary  permit  programs. 

9.  Incorporation  of  New  Standards 

This  section  describes  the  processes 
the  EPA  proposes  to  use  to  incorporate 
into  the  part  70  permit  new  standards 
promulgated  under  section  112.  Section 
F.  3.  of  this  preamble  solicits  comment 
on  whether  it  would  be  appropriate  to 
use  these  processes  for  other  standards, 
such  as  SIP  reouirements. 

The  proposal  outlined  below  is  a 
result  of  EPA  providing  a  mechanism 
needed  for  the  implementation  of 
MACT  standards,  and  it  has  not  been 
discussed  with  petitioners.  To  the 
extent  that  conflicts  occult,  the  reader 
should  consider  the  processes  proposed 
in  this  section  as  an  alternative  proposal 
and  should  expect  any  conflicts  to  be 
reconciled  in  the  final  rulemaking. 

a.  Background.  Section  112(d)  of  the 
Act  requires  the  Administrator  to 
promulgate  emission  standards  for  each 
category  or  subcategory  of  major  and 
area  sources  of  HAP’s  listed  by  EPA 


Federal  Register  /  Vol.  59,  No.  166  /  Monday,  August  29,  1994  /  Proposed  Rules 


4449/ 


under  section  112(e).  Section  112(e) 
requires  that  EPA  set  emission 
standards  under  a  regulatory  agenda  for; 
40  categories  by  November  15, 1992;  25 
percent  of  Ksted  categories  by  November 
15, 1994;  25  percent  by  November  15, 
1997;  and  the  remaining  50%  by 
November  15,  2000.  On  Decemter  3, 
1993,  EPA  published  the  regulatory 
agenda  establishing  the  schedule  for 
setting  MACT  standards.  Since  then, 

EPA  has  established  MACT  standards 
for  the  first  40  categories  or 
subcategories  and  standards  for  more 
than  150  other  categories  have  been 
identified  for  development. 

These  MACT  standards  apply  in 
various  ways  to  both  new  and  existing 
sources.  Graerally,  existing  sources 
become  subject  to  newly  promulgated 
MACT  standards  as  a  result  of  being  in 
a  source  category  for  which  EPA 
promulgates  a  MACT  standard.  Existing 
sources  may  also  add  new  units  or 
reconstruct  existing  units  and  must 
comply  with  MACT  standrurls  that 
apply  to  new  units  at  startup.  Finally, 
sources  may  modify  existing  units  in 
such  a  way  that  the  modified  unit 
becomes  subject  to  the  MACT 
requirements  for  existing  units  for  the 
first  time. 

Section  504(a)  of  the  Act  requires  that 
each  part  70  permit  contain  enforceable 
conditions  as  necesisary  to  assure 
comphance  with  all  apphcable 
requirements.  Part  70  defines 
"applicable  requirement"  to  include  any 
standard  or  other  requirement  under 
section  112  of  the  Act. 

Consequently,  after  promulgation, 
section  112  requirements  must  be 
included  in  the  part  70  permit  of  any 
source  subject  to  MACT  standards.  If  a 
MACT  standard  is  promulgated  before 
the  jjermit  is  issued,  the  permit  must 
include  the  standard  upon  issuance, 
except  that  some  MACT  standards  in 
which  compliance  requirements  are  not 
known  until  the  compliance  date 
(which  may  be  months  after 
promulgation  of  the  MACT  standard) 
may  require  a  subsequent  permit 
revision  to  incorporate  compliance 

*  As  of  today,  EPA  has  promuigaTed  section  1 1 2 
standards  for  the  following  source  categories; 
Hazardous  Organic  NESHAP  (HOK)  for  the 
Synthetic  Og^.ic  Chemical  Manufactaring 
Industry  (SOCMl)  (59  FR  19402,  April  22, 1994), 
Perchloroethyiene  Dry  Cleaners  (58  FR  49354, 
September  22, 1993),  and  Coke  Ovens  (58  FR  57898. 
Octobw  27, 1993). 

”  The  tenn  "MACT  standard"  in  this  section 
refers  to  any  standard  promulgated  by  EPA  under 
section  112  and  includes  Maximum  Achievable 
Control  Technology  (MACT)  and  Generaity 
Achievable  Contr^  Technology  (G.XCT)  standartk) 
Bitder  sectioa  112(d)  and  staadmU  promulgsted 
under  saclkiB  112U)  to  address  residual  risk  it  does 
not  include  any  case-by-cese  standard  developed  by 
States  under  sections  112(g)  or  112(1). 


details  that  are  determined  at  that  time. 

If  the  standard  is  promulgated  after  the 
permit  is  issued,  section  502(b)(9)  of  the 
Act  and  current  §  70.7(f)  require  that  the 
permit  be  reopened  if  tlie  source  is 
major  and  more  than  three  years  remain 
on  the  term  of  the  permit.  The 
reopening  and  subsequent  permit 
revision  to  include  the  MACT  standard 
must  occur  within  18  months  after  the 
standard  is  promulgated. 

Sectiem  502(b)(9)  requires  that 
reopenings  use  procedures  consistent 
with  those  established  under  section 
502(b)(6).  If  a  source  is  major  and  less 
than  3  years  remain  on  the  permit  term, 
or  if  it  is  nonmajor,  section  112 
standards  would  normally  be 
incorporated  into  the  permit  at  renewal, 
unless  the  permitting  authority  required 
reopening  earlier.  If  a  source  wmild 
ne^  to  operate  in  manneT  that  confiicts 
with  its  existing  part  70  permit  in  order 
to  comply  with  the  MACT  standard, 
however,  section  502(a]  would  require  it 
to  apply  for  a  permit  revision  before 
operating  in  that  way.  This  of  course 
does  not  mean  that  a  source  would  be 
relieved  from  complying  with  the 
MACT  standard  untfi  it  obtained  the 
necessary  permit  revision.  The  source 
must  still  comply  with  the  MACT 
standard  independently  of  its  part  70 
permit  obligations. 

Afthough  section  112  standards  vary 
widely  in  complexity  and  sometimes 
allow  sources  to  select  ahemative 
control  strategies,  EPA  believes  MACT 
standards  may  be  sorted  into  three 
broad  categories,  referred  to  in  this 
discussion  as  “type  one,”  “type  two,” 
and  “type  three.”  The  type  one  category 
includes  standards  that  are  self- 
implementing.  That  is,  the  detailed 
compliance  requirements  diat  apply  to 
sources  covered  by  the  standard  are 
specified  in  the  standard  itself  at  the 
time  of  promulgation.  Although  some 
standards  in  this  category  may  allow 
sources  to  choose  among  several  clearly- 
defined  options,  source-specific 
judgments  are  not  required  and  the 
compliance  requirements  are  known  at 
(he  time  of  promulgation.  The  EPA 
expects  few  MACT  standards  will 
provide  fiill  compliance  requirements  at 
the  time  of  promulgation,  and 
consequently  there  will  be  few  type  one 
standards.  A  specific  example  of  the 
first  type  of  standard  would  be  the 
NESHAP  for  industrial  process  cooling 
towers.  These  requirements  apply 
existing  well-documented  control 
technology.  Specific  compliance 
requirements,  such  as  monitoring, 
recordkeeping  and  reporting,  are 
promulgated  as  part  of  the  standard. 
While  the  soxnce  may  be  allowed  to 
select  from  several  control  options,  each 


option  was  subject  to  extensive  pubHc 
comment  dining  the  rulemaking 
establishing  the  MACT  standard.  Thus, 
at  the  time  of  promulgation,  all 
compliance  requirements  (including 
options)  for  this  type  of  standard  are 
we))  known.  As  explained  below, 
incorporation  of  these  as  permit  terms 
and  conditions  shmiid  be  accompKshed 
in  a  one-step  process  using  streamlined 
procedures. 

The  type  two  category  of  MACT 
standards  involves  standards  in  which 
only  a  compliance  date  and  general 
performance  specification  are  known  at 
the  time  of  promulgation.  Standards  in 
the  second  category  contain  options 
from  which  the  source  will  choose  and 
then  generate  source-specific 
compliance  requirements.  Most  MACT 
standards  will  fall  into  this  category 
There  are  many  examples  of  this 
category,  including  standards  for 
process  vents  or  storage  tanks  under  the; 
Hazardous  Organic  NKHAP  (HON)  for 
the  synthetic  orgsinic  chemical 
manufacturing  industry  (SOCMl). 

The  type  three  category  is  similar  to 
the  type  two  category  in  that  the  source 
develops  compliance  requirements  after 
promulgation,  but  the  source  also 
develops  source-specific  alternatives 
requiring  case-by-case  approval  by  EPA 
or  the  permitting  authority.  This 
Gregory  includes  standards  providing 
for  emissions  averaging  and  alternative 
monitoring  or  recordkeeping,  such  as 
data  compression  techniques.  An 
example  of  this  type  would  include  the 
provisions  in  the  HON  for  emissions 
averaging. 

As  discussed  below,  for  each  type  of 
standard,  EPA  proposes  different 
processes  by  which  the  MACT  standard 
would  be  incorporated  into  the  permit. 
Because  EPA  expects  most  MACT 
standards  will  be  type  two  standards,  it 
is  proposing  a  process  that  would  apply 
to  that  type,  except  that  where  the 
source  utilizes  alternative  requiring 
case-by-case  approval,  such  as 
emissions  averaging,  a  variation  to  the 
process  is  proposed.  If  the  standard  is  a 
type  one,  EPA  would  exempt  the  source 
fitim  the  need  to  apply  for  the  second- 
round  permit  revision.  For  standards 
promulgated  by  date  of  promulgation  of 
the  final  part  70  revisions.  EPA  would 
contain  any  exemptions  in  the  final  pari 
70  rule.  For  future  MACT  standards, 
EPA  intends  to  establish  any 
exemptions  in  the  rulemaking  for  the 
individual  MACT  standard. 

The  following  discussiem  illustrates 
mainly  the  second  type  of  standard, 
using  the  HCW  as  an  example.  The  HON 
applies  to  SOCMl  sources  and  to 
equipment  leak  sources  at  certain  non- 
SOOfl  fecilities.  It  requires  compliance 
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with  equipment  leak  standards  within  6 
months  after  promulgation  for  some 
process  units,  followed  by  subsequent 
control  of  process  units,  storage  tanks, 
and  wastewater  treatment  units.  The 
following  outline  shows  the  scheduled 
events  imder  the  HON  (assuming  no 
compliance  extension  has  been  granted 
under  section  112(i)(3)(B)  of  the  Act). 

4/21/94. — Date  of  promulgation  or 
effective  date,  making  the  HON  an 
applicable  requirement  for  all  SOCMI 
sources  and  non-SOCMI  equipment  leak 
sources. 

10/94. — Equipment  leak  requirements 
begin  to  apply. 

11/94. — Anticipated  effective  date  of 
first  State  part  70  permit  program. 

Permit  applications  are  due  no  later 
than  1  year  after  the  effective  date  of 
each  program. 

11/95. — Implementation  plan  due  for 
points  not  included  in  an  emissions 
averaging  compliance  alternative,  if  the 
permit  application  has  not  been 
submitted.  If  the  application  has  been 
submitted,  it  would  contain  the 
implementation  plan  and  no  separate 
submittal  would  be  required. 

4/96. — Implementation  plan  due  for 
non-emissions  averaging. 

4/97. — Compliance  date — all  controls 
and  monitoring  equipment  must  be  in 
place. 

9/97. — Notification  of  Compliance 
Status  (NCS)  due  for  process  vents.  This 
report  establishes  the  parameters  to  be 
monitored  and  the  parameter  ranges  that 
will  be  used  to  indicate  proper 
operation  and  maintenance  of  the 
control  device. 

The  second  type  of  MACT  standard  is 
illustrated  by  the  requirements  in  the 
HON  for  the  control  of  group  1  process 
vents  (group  1  vents  are  required  to 
install  control  technology;  group  2  vents 
may  remain  uncontrolled).  In  contrast  to 
the  standard  for  chromium 
electroplating,  specific  monitoring  and 
other  compliance  requirements  of  the 
control  technology  are  not  fully  known 
at  the  time  of  promulgation,  but  will  be 
determined  individually  for  each  source 
after  promulgation  and  before  the 
compliance  date  (3  years  after 
promulgation,  unless  a  compliance  date 
extension  is  granted)  on  the  basis  of 
performance  testing.  As  part  of  the 
performance  test,  a  value  for  the 
previously  selected  parameter  will  be 
determined  and  reported  in  a 
compliance  statement  due  6  months 
after  the  compliance  date.  For  example, 
the  proper  operation  and  maintenance 
of  an  incinerator  on  a  group  1  process 
vent  will  be  demonstrated  by 
monitoring  temperature  and  by 
operating  the  incinerator  within  a  range 
that  indicates  proper  operation  and 


maintenance  of  the  control  device.  For 
process  vents,  the  specific  compliance 
requirements  are  required  to  be  reported 
in  the  NCS,  which  is  due  5  months  after 
the  comphance  date.  Under  today’s 
proposal,  permits  issued  just  after 
promulgation  of  the  standard  would 
include  a  statement  that  the  process 
vent  requirements  of  the  HON  are 
applicable  and  a  compliance  schedule 
for  meeting  those  requirements,  but 
need  not  contain  specific  compliance 
requirements  until  those  are  reported  in 
the  NCS. 

The  HON  also  illustrates  the  third 
type  of  MACT  standard,  since  it 
contains  options  for  sources  to  develop 
alternatives  requiring  case-by-case 
approval,  such  as  emissions  averaging 
or  data  compression  techniques. 
Although  prior  approval  of  these 
alternatives  is  required,  the  specific 
values  needed  to  assure  compliance 
with  the  standard,  including  the 
alternative,  would  not  be  known  until 
reported  in  the  NCS. 

b.  Proposed  Approach.  The 
Administrator  believes  that  the  part  70 
permitting  process  should  enhance 
compliance  with  all  applicable 
requirements,  including  section  112 
standards.  Requirements  governing  the 
content  of  the  part  70  permit  and  the 
duty  to  reopen  it  should  therefore 
recognize  and  enhance  compliance  with 
applicable  MACT  standards.  The  EPA 
must  balance  thq^oal  of  enhancing 
compliance  against  the  likely  reality 
that  large  numbers  of  section  112 
standards  (including  in  some  cases 
multiple  standards  for  different  imits  in 
the  same  facility)  will  need 
incorporation  into  part  70  permits,  and 
that  a  large  number  of  permit 
reopenings  could  be  involved.  In 
striking  this  balance,  several  questions 
are  apparent;  the  key  question  being 
when  must  the  permit  reflect  the  MACT 
standard  and  how  should  the  terms  and 
conditions  necessary  to  enforce  it  be 
incorporated  into  the  permit?  Other 
questions  involve  whether  and  to  what 
extent  compliance  with  the  MACT 
standard  will  require  a  part  70  permit 
revision  before  the  source  can  make 
changes  in  control  equipment  or 
monitoring  necessary  to  comply  with 
the  standard.  This  proposal  attempts  to 
answer  these  and  other  questions  about 
how  requirements  should  be  established 
in  its  part  70  permit  in  order  to  comply 
with  new  section  112  requirements. 

Where  a  new  standard  is  promulgated 
after  the  permit  has  been  issued,  section 
502(b)(9)  requires  that  permits  for  major 
sources  with  more  than  3  years 
remaining  before  expiration  must  be 
reopened  to  incorporate  the  standard 
within  18  months  after  promulgation  of 


the  standard.  The  Act  also  provides  j 
some  specific  guidance  on  the  process  I 
for  reopening  the  permit  within  the  18- 
month  period.  Section  502(b)(9)  requires 
that  reopenings  be  expeditious  and 
consistent  with  procedures  established 
under  section  502(b)(6).  Thus,  the 
mandate  in  section  502(b)(6)  for 
adequate,  streamlined,  and  reasonable 
procedures  for  expeditious  review  of 
permit  actions  applies  to  reopenings  as 
well  as  permit  revisions,  and  includes 
the  incorporation  of  new  standards. 

As  described  in  more  detail  below, 
the  Administrator  proposes  to  adapt  the 
proposed  four-track  permit  revision 
system  to  facilitate  the  expeditious  ^ 
incorporation  of  MACT  standards, 
rather  than  create  new  procedures 
explicitly  for  MACT  standards. 
Additional  permit  revision  tracks 
specifically  to  address  incorporation  of 
MACT  standards  would  unnecessarily 
complicate  an  already  complicated 
system.  Moreover,  the  Agency  sees  no 
reason  to  distinguish  the  need  to  revise 
a  permit  expeditiously  to  comply  with 
a  MACT  standard  from  the  need  to 
revise  it  expeditiously  for  other  reasons 
previously  discussed,  such  as  source- 
originated  changes  to  respond  to  market 
conditions. 

Section  70.7(f)(2)  of  the  current  rule 
requires  any  reopening  to  incorporate 
new  applicable  requirements  to  follow 
permit  issuance  procedures.  Section 
502(b)(9)  of  the  Act,  however,  does  not 
specifically  require  this  level  of  process 
in  all  cases,  but  rather  refers  to  section 
502(b)(6),  which  itself  addresses  both 
permit  issuance  and  permit  revisions. 
The  EPA  therefore  believes  it  has 
discretion  under  the  Act  to  provide  for 
more  expedited  reopening  procediues 
where  appropriate.  The  section  112 
standard-setting  process  has  evolved 
considerably  since  promulgation  of  the 
current  §  70.7(f)(2).  Today’s  proposal  to 
modify  this  part  70  requirement  is 
prompted  by  an  enhanced 
understanding  of  the  section  112  ' 

program,  both  with  respect  to  the 
characteristics  of  section  112  standards, 
and  with  respect  to  the  administrative 
burden  posed  by  the  need  to  incorporate 
the  many  new  Federal  standards  that 
will  become  applicable  over  the  next 
several  years. 

Selection  of  a  particular  permit 
revision  track  to  incorporate  a  MACT 
standard  will  depend  on  the  extent  to 
which  the  standard  establishes  how 
compliance  hy  an  individual  soiuce  will 
be  determined  (i.e.,  whether  it  is  type 
one)  and  on  whether  the  MACT 
standard  has  been  promulgated  at  the 
time  of  permit  issuance.  Generally  three 
situations  will  arise  where  the  permit 
must  be  issued,  revised,  or  reopened  to  ^ 
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incorporate  a  MACT  standard.  The  first 
is  where  the  promulgation  of  the  MACT 
standard  precedes  initial  issuance  of  the 
permit.  In  this  situation,  the  permit 
generally  must  incorporate  the  standard 
as  an  applicable  requirement  upon 
issuance.  The  second  situation  arises 
where  the  permit  is  issued  and  is 
followed  by  the  promulgation  of  a 
standard.  In  this  case,  the  permit  must 
be  revised  or  reopened  to  incorporate 
the  standard,  if  the  source  is  major  and 
more  than  3  years  remains  before  permit 
expiration,  or  the  new  standard  may  be 
incorporated  into  the  permit  at  renewal. 
The  third  involves  a  source  that  is  not 
subject  to  the  standard  imtil  it  makes  a 
change  that  causes  it  to  be  covered  by 
the  standard.  The  process  for 
incorporating  standards  into  permits  for 
each  of  these  situations  is  discussed  for 
each  situation  in  detail  below. 

(i).  MACT  Incorporation  Upon  Initial 
Permit  Issuance.  Where  the  effective 
date  of  the  newly  promulgated  standard 
would  coincide  with  or  precede  the 
initial  issuance  of  a  part  70  permit,  the 
permitting  authority  would  be  required 
in  most  cases  to  place  the  standard  in 
the  permit  upon  issuance.  If  the  source 
has  filed  a  complete  part  70  permit 
application  before  the  standard  is 
promulgated,  the  standard  would  be 
added  to  the  permit,  based  on  additional 
information  suppfied  by  the  source.  The 
i  proposal  allows  an  exception  where  90 
days  has  passed  since  the  close  of  the 
public  conunent  period,  in  which  case, 
the  permit,  after  initially  issuing,  would 
be  reopened  to  incorporate  the  standard 
within  18  months  of  promulgation  of 
the  standard  (see  section  FV.F.l.  of  this 
preamble  for  further  details). 

If  the  standard  is  self-implementing 
(i.e.,  type  one),  the  permitting  authority 
will  incorporate  permit  terms 
implementing  the  standard  directly  into 
the  permit  upon  issuance.  Standards  of 
this  type  would  not  require  a 
subsequent  permit  revision  to  include 
more  specific  compliance  data,  since  all 
requirements  needed  to  meet  the 
standard  (including  all  emissions 
standards  or  percent  reduction 
requirements,  compliance  deadlines, 
testing  and  monitoring,  recordkeeping 
and  reporting  requirements)  are  set  forth 
in  the  standard  itself  and  can  be 
incorporated  into  the  permit  at  issuance. 
Any  of  these  requirements  having  future 
effective  dates  would  be  included  in  the 
permit  as  part  of  the  compliance 
schedule  required  under  §  70.6(c)(3). 

Standards  that  are  not  self- 
implementing  (i.e.,  type  two  or  type 
three)  would  require  a  two-step  process. 
In  the  first  step,  the  permit  would  be 
issued  to  include  (1)  a  statement  that  the 
standard  is  an  applicable  requirement. 


I 
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(2)  a  compliance  schedule  (including 
milestones)  for  meeting  the  standard,  (3) 
a  requirement  to  submit  any 
implementation  plan  or  reports  required 
under  the  MACT  standard,  and  (4)  a 
requirement  to  apply,  by  the  deadline 
for  the  compliance  statement,  for  a 
minor  permit  revision  or  significant 
permit  revision,  whichever  is  indicated 
in  the  MACT  rulemaking  (unless  the 
compliance  statement  is  due  within  6 
months  of  the  expiration  date  of  the 
permit,  in  which  case,  the  application 
referred  to  above  could  be  submitted 
with  the  application  for  permit 
renewal).  The  MACT  rulemaking  would 
indicate  any  compliance  schedule 
milestones  and  any  additional 
conditions  to  be  placed  into  the  permit. 

As  a  federally-enforceable  condition 
of  the  permit,  the  compliance  schedule 
would  require  the  source  to  take  all 
interim  cind  final  actions  required  to 
demonstrate  compliance  with  the 
applicable  standard.  A  typical 
compliance  schedule  would  include  a 
schedule  for  submission  of  the  initial 
notice,  the  implementation  plan,  and 
the  compliance  statement  or  NCS. 
Nothing  in  the  comphance  schedule,  of 
course,  may  relieve  a  source  from 
compliance  with  the  imderlying  MACT 
standard. 

The  EPA  proposes  that  all  information 
required  to  be  submitted  by  the 
permittee  would  be  promptly  placed  by 
the  permitting  authority  in  a  docket 
maintained  for  that  source  aiid  made 
accessible  to  the  public.  The  details  of 
a  source’s  compliance  strategy,  such  as 
those  contained  in  the  HON 
implementation  plan,  would  therefore 
remain  outside  the  permit  until  the 
second  revision,  but  would  be  publicly 
available  through  the  docket.  The 
compliance  schedule  would  provide 
enforceable  protection  against  late  or 
inadequate  action  by  the  source  in 
meeting  MACT  deadlines  (in  addition  to 
enforcement  powers  under  the  standard 
itself),  but  the  permit  would  not  need  to 
be  revised  if,  up  to  the  compliance 
statement  deadline,  the  source  wanted 
to  change  details  in  its  initial 
compliance  strategy,  provided  the 
change  did  not  affect  interim 
compliance  milestones  in  the  permit. 
The  public  would  have  access  to 
information  subsequently  placed  in  the 
docket,  but  would  not  have  an 
opportunity  to  comment  formally  on  its 
content  imtil  the  second  reopening.  The 
Administrator  solicits  comment  on  this 
approach  and,  in  particular,  whether  it 
needs  to  require  information,  such  as 
the  implementation  plan,  to  be  placed 
in  a  public  docket. 

The  second  step  of  the  process  would 
begin  at  the  compliance  statement 


deadline  with  the  application  for  the 
appropriate  second-round  permit 
revision.  The  EPA  proposes  that  in  most 
cases,  the  permit  would  be  revised  using 
the  minor  permit  revision  process 
proposed  in  §  70.7(g).  A  source  subject 
to  the  HON,  for  example,  would  apply 
for  the  second  step  revision  at  the  due 
date  for  the  NCS  (e.g.,  5  months  after  the 
compliance  date  for  process  vents).  At 
this  time  all  remaining  permit  terms 
necessary  to  implement  the  applicable 
standard  would  be  placed  into  the 
permit,  including  final  decisions  of  unit 
applicability,  monitoring  requirements, 
and  compliance  terms  based  on 
performance  test  results. 

For  the  third  type  of  standard 
involving  alternatives  requiring  case-by¬ 
case  approval,  such  as  emissions 
averaging  or  non-automatic  monitoring 
or  reporting  (e.g.,  data  compression), 
EPA  proposes  ^at  the  second  step 
revision  would  occur  using  the 
significant  permit  revision  process.  The 
EPA  believes  this  process  would  afford 
the  public  sufficient  additional  time  in 
which  to  review  the  adequacy  of 
prjmosed  alternatives. 

The  proposed  use  of  the  minor  permit 
revision  track  for  the  second  step  is 
appropriate  for  type  two  standards, 
where  final  compliance  or  monitoring 
requirements  will  not  be  known  until 
the  NCS  is  due.  Ehiring  development  of 
these  standards,  EPA  with  public  review 
has  selected  and  approved  the  choices 
available  to  the  sources  with  respect  to 
control  strategies  and  monitoring. 
Sources  then  select  among  these  options 
and,  in  applying  and  testing  these 
approved  techniques  for  individual 
units,  identify  specific  ptnameters  and 
corresponding  values.  The  EPA  believes 
the  results  of  this  selection  process 
should  not  require  a  lengthy  review 
procedure,  and  the  minor  permit 
revision  process  should  be  adequate  to 
review  the  application  of  the 
previously-approved  options  to  the 
source.  In  contrast,  imder  the  type  three 
standards,  a  source  would  develop 
source-specific  alternatives  that  require 
case-by-case  approval,  such  as 
emissions  averaging,  entirely  within  the 
permit  process  with  no  prior  public 
review.  In  EPA’s  view,  the  development 
of  alternatives  such  as  emissions 
averaging,  and  the  compliance  terms 
necessary  to  implement  them  warrants 
the  significant  permit  revision  track. 
However,  considering  that  the  public 
will  have  the  opportimity  to  comment 
on  these  alternatives  during  rulemaking 
promulgating  each  MACT  standard,  the 
Agency  solicits  comment  on  whether 
the  additional  pubUc  review  under  the 
significant  permit  revision  process 
(compared  to  the  minor  permit  revision 
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process)  would  be  necessary.  The  EPA 
in  particular  solicits  comment  on 
whether  such  additional  public 
comment  is  necessary  for  alternatives 
involving  nonautomatic  data  collection 
or  recordkeeping  (such  as  data 
compression),  comp>ared  to  those 
involving  emissions  averaging. 

With  two  exceptions,  EPA  proposes 
that  the  source  would  apply  for  die 
second-step  of  the  permit  revision  by 
the  time  it  must  report  compliance  with 
the  applicable  standard  (e.g.,  for  the 
HON,  the  source  would  apply  when  the 
NCS  is  due).  The  application  must  meet 
requirements  in  the  permitting 
authority’s  program  for  complete 
applications,  including  those  proposed 
at  §  70.7(g)(2).  Waiting  imtil  the 
compliance  statement  (or  NCS)  due  date 
for  a  complete  application  is 
appropriate  because  this  is  when  the 
source  would  first  report  the 
compliance  information  needed  to 
establish  enforceable  part  70  permit 
conditions.  The  EPA  believes  that 
requiring  complete  applications  any 
sooner  could  result  in  substantially 
more  permit  revisions  as  the  detailed 
compliance  requirements  might  change 
before  the  compliance  deadline. 

The  first  exception  to  the  proposal 
described  above  would  be  where  the 
compliance  statement  date  occurs 
within  6  months  of  permit  renewal  (i.e., 
the  end  of  the  permit  term).  In  this  case, 
EPA  proposes  that  the  source  could 
submit  its  application  for  the  second 
step  revisiem  along  with  its  application 
for  permit  renewal.  The  second 
exception  is  where  terms  of  an  existing 
part  70  permit  would  not  allow  the 
source  to  make  changes  necessary  to 
comply  with  the  MACT  stemdard.  In  this 
case,  the  permit  must  be  revised  before 
operating  the  change,  in  order  to  comply 
with  section  502(a),  which  requires  that 
a  source  with  a  part  70  permit  may 
operate  only  in  compliance  with  its 
permit. 

The  permit  shield  would  not  be 
available  for  any  administrative 
amendment  under  this  process,  but 
would  be  available  for  typ»e  two  and 
type  three  standards  upon  issuance  of 
the  second-step  permit  revision 
containing  the  detailed  compliance 
requirements.  The  EPA  believes  the 
permit  shield  should  not  be  available  for 
the  initial  permit  in  a  two-step  process, 
because  the  source  will  be  subject  to  the 
substantive  requirements  of  the  MACT 
standard  before  the  second-step  permit 
revision  is  completed  to  incorporate  the 
substantive  compliance  terms  necessary 
to  implement  the  standard.  If 
enforcement  action  needed  to  be  taken 
against  a  source  that  had  not  yet 
completed  its  performance  tests,  a 


permit  shield  could  interfere  with  such 
action,  since  the  permit  would  not  yet 
contain  the  compliance  requirements 
necessary  to  enforce  the  standard.  The 
Agency  solicits  comment,  however,  on 
whether  the  permit  shield  should  be 
available,  with  regard  to  the 
applicability  determination  only,  for  the 
second  type  of  standard  upon  initial 
issuance  of  the  permit. 

(ii).  MACT  Incorporation  Through 
Reopening.  Mandatory  Reopening. 

Where  a  permit  has  been  issued  prior  to 
the  promulgation  of  a  MACT  standard, 
section  502(b)(9)  and  current  §  70.7(f) 
require  reopening  of  a  permit  for  a  major 
source  if  3  or  more  years  remain  before 
it  is  due  to  expire.  For  reopenings  to 
incorporate  new  standards,  EPA 
proposes  to  use  essentially  the  same 
process  described  above  for  initial 
permit  issuance,  but  with  some 
modifications  (see  proposed  revisions  at 
§  70.7(e)  (iKvii)  and  (4),  and  §  70.7(i)  (2) 
and  (3)).  For  type  one  standards,  the 
permit  would  be  reopened  by  the 
permitting  authority  in  a  one-step 
process  to  incorporate  the  new  standard 
and  all  permit  terms  necessary  to 
implement  the  standard,  including  a 
schedule  for  achieving  compliance  with 
the  standard  by  the  applicable  deadline. 
Instead  of  using  the  full  permit  issuance 
procedures,  however,  the  EPA  proposes 
to  revise  current  §  70.7(f)  to  allow  use  of 
the  administrative  amendment 
procedures  for  one-step  reopenings.  The 
EPA  believes  this  process  is  appropriate 
because  for  these  types  of  standards,  the 
applicability  is  well  known  (t5q)ically 
based  on  information  supplied  by  the 
source  in  its  initial  notice)  and  the 
standard  prescribes  the  compliance 
terms  applicable  to  the  source.  Sources 
would,  of  course,  have  the  option  of 
contesting  any  terms  established  in  the 
permit  within  the  time  limits  provided 
by  the  permitting  authority  for  judicial 
review  (see  §  70.4(b)(3)(xii)). 

For  the  second  and  ^ird  type 
standards,  the  permit  would  be 
reopened  using  a  two-step  process.  The 
initial  revision  would  be  made  using  the 
same  administrative  amendment 
process  just  described  for  the  one-step 
process.  For  the  second  revision,  EPA 
would  allow  the  use  of  the  minor  permit 
revision  procedures,  except  for  type 
three  standards  involving  alternatives 
requiring  case-by-case  approval,  such  as 
emissions  averaging,  in  which  case  EPA 
would  require  the  significant  permit 
revision  process. 

The  initial  reopening  and  revision, 
using  administrative  cunendment 
procedures,  woiild  contain  (1)  a 
statement  that  the  new  standard  is  an 
applicable  requirement,  (2)  a  schedule 
(with  milestones)  for  achieving 


compliance  with  the  standard  by  the 
applicable  compliance  date,  (3)  a 
requirement  to  submit  any 
implementation  plan  or  report  required 
under  the  MACT  standard,  and  (4)  a 
requirement  to  apply,  by  the  deadline 
for  the  compliance  statement,  for  a 
minor  permit  revision  (or  a  significant 
permit  revision  if  alternatives  requiring 
case-by-case  approval  are  being  used). 

If,  however,  the  compliance  statement  is 
due  within  6  months  of  the  expiration 
date  of  the  permit,  the  application  for 
the  minor  or  significant  permit  revision 
could  be  submitted  with  the  application 
for  permit  renewal.  The  MACT 
rulemaking  would  indicate  any 
additional  compliance  schedule 
milestones  or  other  conditions  to  be 
incorporated  into  the  permit. 

For  all  MACT  standards,  EPA 
proposes  to  revise  existing  §  70.7(e)  to 
provide  (but  not  require)  that  the 
permitting  authority  may  begin  the 
administrative  amendment  process  on 
the  date  on  which  the  initial  notice  is 
due  under  the  MACT  standard.  Under 
the  HON,  for  example,  the  initial  notice 
is  due  120  days  after  promulgation. 

If  EPA  receives  the  initial  notification 
because  the  MACT  standard  has  not  yet 
been  delegated  to  the  State  or  local 
agency,  EPA  will  send  the  notice  to  the 
permitting  authority,  and  upon  receipt 
of  that  notice,  the  permitting  authority 
could  begin  processing  the 
administrative  amendment.  In  many 
cases,  permitting  authorities  could  have 
taken  automatic  delegation  of  MACT 
standards  (or  at  least  the  responsibility 
for  receiving  the  initial  notification) 
under  an  approved  112(1)  program.  Even 
where  delegation  of  an  individual 
MACT  standard  is  needed  and  the 
process  to  accomplish  it  is  lengthy,  EPA 
assumes  that  permitting  authorities  will 
not  be  prohibited  fit>m  incorporating  the 
compliance  schedule  and  other  brief 
conditions  described  above  into  the 
permit  as  an  administrative  amendment 
within  18  months  after  promulgation  of 
the  standard.  Nonetheless,  the  Agency 
solicits  comment  on  whether  the 
proposed  processes  may  be  adversely 
affected  by  a  State  or  local  agency’s 
need  to  obtain  prior  delegation. 

The  EPA  also  proposes  to  revise  part 
70  to  provide  that  the  permitting 
authority  could  waive  the  requirement 
in  §  70.7(f)(3)  for  a  30-day  reopening 
notice  to  any  source  that  had  submitted 
the  initial  notice.  If  a  source  that  the 
permitting  authority  believes  is  subject 
to  the  standard  fails  to  submit  an  initial 
notice  by  the  due  date  rmder  the  MACT 
standard,  the  permitting  authority 
would  send  it  a  30-day  notice  of  its 
intent  to  reopen  the  source’s  permit  as 
now  provided  under  §  70.7(f)(3).  This 
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notice  would  also  contain  the  permit 
conditions  that  the  permitting  authority 
would  incorporate  into  the  permit  upon 
reopening.  The  permitting  authority 
would  then  initiate  an  administrative 
amendment  to  the  source’s  permit, 
unless  the  source  convinces  the 
permitting  authority  that  it  is  not  subject 
to  the  standard.  Administrative 
amendments  would  need  to  be  effective 
by  18  months  after  promulgation  of  the 
MACT  standard  in  order  to  comply  with 
section  502(b)(9). 

To  ensure  that  reopening  takes  place 
for  all  sources  Subject  to  the  standard, 
EPA  proposes  that  the  permitting 
authority  would  be  required  to  publish 
a  public  notice  listing  all  sources  who 
had  submitted  an  initial  notice  and 
whose  permits  had  been  reopened.  The 
notice  would  also  list  any  sources  that 
had  objected  to  an  initial  notification 
from  the  permitting  authority.  The  EPA 
proposes  to  require  permitting 
authorities  to  provide  a  30-day  period 
for  the  public  to  comment  on  the 
adequacy  of  the  list  and  whether  they 
believe  any  other  sources  are  subject  to 
the  standard  and  should  be  listed.  The 
EPA  proposes  that  permitting 
authorities  would  start  the  30-day 
period  at  such  a  time  as  to  allow  for 
completion  of  any  additional  reopenings 
within  18  months  after  promulgation  of 
the  section  112  standard,  as  required  in 
section  502(b)(9).  If  the  permitting 
authority  determines  that  the  permit  for 
an  imlisted  source  should  be  reopened, 
the  permitting  authority  would  provide 
a  30-day  notice  to  the  source  (as  in  the 
case  of  sources  failing  to  submit  an 
initial  notice),  followed  by 
administrative  amendment  of  the 
permit.  Any  failure  by  the  permitting 
authority  to  respond  to  public 
comments  or  a  decision  not  to  heed 
public  comments  would  be  judicially 
reviewable  in  State  court. 

As  described  previously,  the  permit 
shield  would  not  be  available  for  any 
administratively-amended  permit  due  to 
lack  of  full  review  during  the 
administrative  amendment  process.  At 
the  option  of  the  permitting  authority, 
this  shield  could  be  given  to  a  source 
after  completion  of  the  subsequent 
revision  using  either  the  minor  permit 
revision  or  significant  permit  revision 
process,  as  appropriate.  The  EPA  points 
out  that  a  permitting  authority  would 
also  have  the  option  of  requiring  sources 
to  use  the  minor  permit  revision  process 
if  they  want  the  permit  shield  for  a  type 
two  or  type  three  standard,  or  if  they 
want  to  seek  an  extension  of  the 
compliance  deadline  under  section 
112(i)(3)(B)  of  the  Act. 

Under  the  process  just  described,  the 
permitting  authority  would  supply  the 


revised  permit  terms  that  would  be 
incorporated  into  the  permit  in  the 
administrative  amendment  process.  The 
EPA  sohcits  comment,  however,  on 
whether  it  should  also  allow  the 
permitting  authority  to  require  the 
source  to  submit  an  application  for 
administrative  amendment.  This  could 
potentially  free  the  permitting  authority 
from  the  need  to  develop  numerous 
permit  amendments  (even  though  the 
contents  would  be  similar  if  not 
identical  to  each  other).  However,  it 
would  likely  be  less  efficient  and  could 
still  require  considerable  processing  by 
the  permitting  authority  before 
reopening  of  the  permit  could  begin. 

Discretionary  Reopening.  If  a  part  70 
permit  has  less  than  3  years  left  on  its 
term  when  a  new  standard  is 
promulgated,  the  permit  is  not  required 
to  be  reopened  (see  section  502(b)(9) 
and  proposed  §  70.7(i)).  The  permitting 
authority  could  choose  to  reopen  the 
permit  using  the  processes  described  in 
the  preceding  section,  or  it  could  wait 
until  renewal  to  revise  the  permit  to 
incorporate  the  new  standard  (using  the 
same  procedures  as  initial  permit 
issuance).  If  it  chose  to  wait  until 
renewal,  a  two-step  process  would 
likely  be  required  for  type  two  MACT 
standards,  since  in  most  cases,  the 
compliance  statement  date  would  occur 
after  the  deadline  for  the  renewal 
application,  and  the  substantive 
compliance  requirements  would  not  be 
available  in  time  for  the  renewal 
application.  As  before,  EPA  proposes 
that  the  second-round  revision  would  be 
processed  as  a  minor  permit  revision, 
unless  alternative  compliance  methods 
such  as  emissions  averaging  are 
involved,  in  which  case  the  significant 
permit  revision  process  would  be  used. 

Two  situations,  however,  may  require 
the  prior  revision  to  the  permit  and 
would  not  allow  the  permitting 
authority  to  wait  until  renewal.  The  first 
situation  is  where  the  operation  of  a 
control  strategy  or  monitoring  technique 
is  blocked  by  the  current  terms  of  the 
permit.  For  example,  monitoring 
conditions  in  a  part  70  permit  for  an 
existing  incinerator  may  need  to  be 
revised  before  an  affected  unit  subject  to 
a  new  MACT  standard  can  be  ducted 
into  the  existing  incinerator.  Some  of 
these  situations  can  be  quite 
complicated  and  can  even  require  relief 
from  current  monitoring  conditions  in 
order  to  perform  tests  necessary  to 
develop  new  ones.  As  discussed 
elsewhere  (see  section  III.  E.9., 
Alternative  Option  for  Monitoring 
Changes),  the  Administrator  proposes 
that  the  minor  permit  revision  process 
generally  would  allow  adequate  review 
of  this  situation. 


The  second  situation  involves  the 
commonplace  need  to  obtain 
preconstruction  approval  under  a  State 
or  local  minor  NSR  program.  New 
control  devices  cannot  usually  be 
installed  without  a  State  or  local  NSR 
permit,  especially  where  emissions  of 
criteria  pollutants  are  likely  to  increase 
as  a  result  of  adding  the  control  device. 
This  is  often  true  for  incinerators,  which 
increase  NOx  and  CO,  while  decreasing 
HAP’s  and  VOC.  As  previously 
discussed,  today’s  proposal  offers 
several  options  for  either  merging  a 
minor  NSR  permit  and  part  70  permit 
into  one  process  or  processing  the  minor 
NSR  permit  in  a  subsequent, 
expeditious  part  70  permit  revision.  In 
addition,  EPA  has  also  solicited 
comment  elsewhere  in  today’s  notice  on 
whether  increases  that  do  not  violate 
exiting  permit  terms  and  conditions 
could  be  eligible  for  off-permit 
procedures.  Under  this  approach,  a 
source  would  have  up  to  6  months  to 
apply  for  a  permit  revision  (see  section 
III.  B.  of  this  preamble). 

(iii).  Source  Changes  That  Trigger 
New  or  Additional  MACT  Requirements. 
Once  a  source’s  permit  has  been  issued 
to  assure  compliemce  with  any  existing 
MACT  standards,  several  types  of 
changes  may  occiu  that  trigger  new  or 
additional  requirements.  Even  if  a 
source’s  permit  has  been  issued  or 
reopened  to  incorporate  a  new  MACT 
standard,  the  source  may  make  changes 
that  render  it  subject  to  other  provisions 
of  the  MACT  standard  that  are  not 
included  in  the  permit,  or  that  do  not 
currently  apply  to  that  unit  in  the 
permit.  These  requirements  must  be 
incorporated  into  the  permit  for  the 
appropriate  units. 

One  type  of  change  is  where  an 
existing  unit,  as  a  result  of  a  change  at 
the  source,  becomes  subject  to  a  MACT 
requirement  already  promulgated.  Since 
this  case  involves  a  source  becoming 
subject  to  a  promulgated  standard  as  a 
result  of  a  change  it  makes,  revision  of 
the  permit,  rather  than  reopening,  is 
required.  As  a  result,  the  source  would 
have  to  submit  a  complete  application 
prior  to  operating  the  change  (unless  it 
would  be  eligible  for  off-permit 
processing).  As  described  previously  for 
reopenings  to  incorporate  MACT 
standards  promulgated  after  permit 
issuance,  the  initial  revision  C9uld  be 
processed  as  an  administrative 
amendment.  This  procedure  would  be 
appropriate  where  the  source  becomes 
subject  to  a  standard  due  to  a  change  at 
the  source  where  the  change  either 
triggers  a  type  one  MACT  standard,  or 
triggers  a  type  two  or  three  standard 
prior  to  the  deadline  for  submittal  of  the 
NCS.  Where  the  source  triggers  a  type 
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two  or  three  standard  after  the  NCS  is 
due,  the  standard  would  have  to  be 
incorporated  through  a  minor  permit 
revision  or  significant  permit  revision, 
respectively. 

An  example  of  this  is  a  situation 
where  a  group  two  (uncontrolled) 
process  vent  subject  to  the  HON 
becomes  a  group  one  unit  (subject  to 
MACT)  by  increasing  its  throughput. 
This  could  occur,  for  example,  because 
a  criteria  for  group  one  units  is  flow 
rate,  and  increasing  the  throughput 
could  cause  an  increase  in  flow  rate  and 
trigger  the  group  one  requirements.  The 
HON  requires  that  sources  use  their 
periodic  reports  to  propose  how  and 
when  points  that  change  their  status 
(i.e.,  group  one  to  group  two)  will  be 
controlled. 

Another  type  of  change  would  occur 
where  a  source  subject  to  a  MACT 
standard  switches  from  one  control 
technique  to  another  type,  both  of 
which  are  allowed  by  the  standard.  For 
example,  a  source  subject  to  and  in 
compliance  with  the  HON  may  switch 
from  incineration  to  a  different 
technique  approved  as  pollution 
prevention,  say,  to  reduce  NO, 
emissions.  The  switch  would  require  a 
different  set  of  compliance  monitoring 
provisions  that  would  need  to  be 
incorporated  into  the  permit.  If  the 
switch  could  be  made  without  violating 
the  existing  permit,  and  there  would  not 
be  a  net  emissions  increase,  the  EPA 
believes  the  source  would  be  eligible  for 
off-permit  procedures,  and  could  defer 
applying  for  a  permit  revision  imtil  6 
months  after  operation.  Since  the 
subsequent  permit  revision  process 
would  address  detailed  compliance 
terms  within  a  generally  approved 
control  strategy,  EPA  believes  that  the 
minor  permit  revision  process  would  be 
appropriate  as  the  subsequent  revision 
process. 

Generally,  new  or  reconstructed  units 
must  meet  more  stringent  MACT 
requirements  than  existing  units  and 
must  comply  up>on  startup.  (Under  the 
HON.  for  example,  requirements  that 
apply  to  new  units  are  different  from 
those  that  apply  to  reconstructed  units.) 
It  is  also  likely  that  most  new  or 
reconstructed  units  will  be  subject  to 
State  or  local  minor  or  major  NSR.  The 
Administrator  again  proposes  that 
minor  and  major  NSR  permits,  provided 
they  are  enhanced  to  meet  part  70 
requirements,  are  acceptable  forums  for 
addressing  and  establishing  part  70 
permit  conditions  needed  to  assure 
compliance  with  MACT  standards. 
Thus,  the  merged  preconstruction 
review  process  applying  to  minor  NSR 
permits  would  also  revise  the  part  70 


permit  to  incorporate  the  MACT 
requirements  applicable  to  the  source. 

If  the  NSR  process  were  merged,  the 
MACT  incorporation  could  be  processed 
under  merged  NSR/part  70 
administrative  amendment  procedures. 
To  the  extent  that  compliance 
monitoring  requirements  are  not  knowm 
when  the  merged  permit  is  issued,  a 
subsequent  minor  permit  revision 
would  be  needed  to  incorporate  those 
requirements  once  they  are  determined, 
unless  the  source  needs  to  make 
complex  judgments  such  as  emissions 
averaging,  in  which  case  a  subsequent 
significant  permit  revision  would  be 
needed.  If  the  NSR  action  were  not 
merged,  the  part  70  revision  would  be 
eligible  under  the  minor  permit  revision 
procedures,  or  if  it  met  the  criteria, 
eligible  imder  de  minimis  permit 
revision  procedures. 

Some  source  changes  may  trigger  the 
requirements  of  section  112(g),  instead 
of  triggering  requirements  of  the  MACT 
standaM.  For  example,  a  source  with 
some  imits  to  which  a  MACT  standard 
applies  may  have  other  units  for  which 
there  is  no  MACT  standard  and  if  these 
non-MACT  units  are  modified,  they 
would  become  subject  to  section  112(g) 
requirements.  The  EPA  has  proposed 
rules  to  implement  section  112(g)  at  59 
FR  15504  (April  1, 1994).  The  question 
of  whether  and  to  what  extent  the 
procedural  requirements  of  section 
112(g)  will  apply  after  the  promulgation 
of  a  MACT  standard  will  be  addressed 
in  the  final  section  112(g)  rule. 

c.  Solicitation  of  Additional 
Cominent.  The  Administrator  solicits 
comment  on  the  appropriate  processes 
for  incorporating  new  standards  and 
solicits  information  regarding  any  types 
of  changes  other  than  those  described 
above  that  would  require  a  permit 
revision  after  the  relevant  standard  has 
been  incorp<'rated  into  the  permit.  As 
stated  earlier  with  respect  to  the 
proposed  four-track  permit  revision 
system,  the  EPA  is  particularly 
interested  in  suggestions  that  would 
improve  or  simplify  the  implementation 
of  the  proposed  approaches,  provided 
they  are  consistent  with  the 
requirements  of  the  Act  and  the 
implementation  principles  described 
earlier. 

The  EPA  also  solicits  comment  on  the 
extent  to  which  the  proposed  processes 
for  incorporating  MACT  standards 
should  be  made  available  for  other 
standards  or  requirements,  either 
nationally  promulgated  or  adopted  by 
State  or  local  agencies  and  approved  by 
EPA  into  SIP’s.  While  EPA  does  not 
believe  that  the  proposed  processes 
would  be  appropriate  for  source-specific 
control  requirements  such  as  BACTT  or 


LAER  established  in  a  major  NSR 
process,  source-specific  RACT,  or  case- 
by-case  MACT  under  section  112(g),  the 
Agency  is  willing  to  consider  comments 
regarding  application  of  the  proposed 
processes  to  these  requirements. 

In  particular,  the  Agency  solicits 
comment  on  whether  today’s  proposal 
regarding  incorporation  of  MACT 
standards  would  also  apply  to 
requirements  for  RACT.  These  are 
applicable  requirements  for  part  70 
permits  in  ozone  nonattainment  areas 
and  transport  regions,  and  over  the  next 
several  years.  State  and  local  agencies 
will  be  adopting  new  RACT 
requirements  as  revisions  to  their  SIP’s. 
The  EPA  believes  that,  because  these 
requirements  will  have  undergone 
public  review  at  the  State,  local,  and 
Federal  level,  and  EPA  review  prior  to 
adoption  into  the  SIP,  use  of  the  same 
processes  as  described  above  for  MACT 
incorporation  should  be  adequate.  The 
EPA  solicits  comment,  however,  on 
whether  the  proposed  processes  are 
appropriate  for  RACT  incorporation  and 
any  specific  modifications  that  would 
be  needed  to  adapt  the  processes  to 
RACT  requirements. 

The  Agency  also  solicits  comments  on 
whether  the  proposed  processes 
described  above  for  MACT 
incorporation  would  be  appropriate  for 
NSPS.  Since  these  standards  apply 
exclusively  to  new  sources  and 
reconstructed  existing  sources,  they  will 
generally  be  processed  under  State  or 
local  NSR  programs,  although  some 
agencies  exempt  source  changes  subject 
only  to  NSPS  unless  they  are  associated 
with  an  emissions  increase.  If  an  agency 
does  apply  NSR  to  these  sources,  EPA 
believes  the  proposed  processes  for 
MACT  incorporation  may  be 
unnecessary,  because  the  agency  could 
already  provide  for  processing  under  the 
four-track  system  (e.g.,  adminis'uative 
amendment  procedures  would  be 
available  for  merged  NSR  actions).  For 
permitting  authorities  that  exempt  NSPS 
sources  from  NSR,  however,  EPA 
believes  the  proposed  processes  may  be 
useful  and  solicits  comment  on  how 
they  should  be  applied  to  NSPS. 

10.  Alternative  Option  for  Monitoring 
Changes 

a.  Oveniew.  Operating  permits  serve 
two  functions  with  respect  to 
compliance  monitoring.  One  function  is 
to  consolidate  and  reiterate  the  testing, 
monitoring,  and  recordkeeping 
provisions  required  by  the  underlying 
applicable  requirements.  The  other 
function  is  to  allow’  approval  of 
equivalent  or  improved  monitoring  or 
recordkeeping  methods.  This  latter 
function  is  served  through  the 
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application  of  enhanced  monitoring  or 
the  application  of  the  periodic 
monitoring  provisions  as  set  forth  in 
§70.6(aJ(3)(i)(B). 

Where  enhanced  monitoring  or 
periodic  monitoring  applies,  it  is 
implemented  through  the  operating 
permit.  Therefore,  any  changes  to 
enhanced  monitoring  protocols,  or 
periodic  monitoring  methods,  would 
occur  pursuant  to  a  revision  to  the 
source’s  part  70  permit.  Where  the 
proposed  change  to  monitoring  is  not 
part  of  enhanced  or  periodic 
monitoring,  but  originates  from  an 
underlying  applicable  requirement  in 
the  SIP,  NSPS,  or  NESHAP,  additional 
process  beyond  a  part  70  revision  may 
be  required.  For  example,  approval  of  an 
alternative  NSPS  or  NESHAP 
monitoring  method  currently  requires 
the  review  and  concurrence  of  EPA 
Headquarters.  Likewise,  in  order  to 
provide  a  change  to  the  SIP  monitoring 
requirement,  the  SIP  must  be  structure 
to  “allow”  alternatives  to  be  developed 
in  the  part  70  process  (see 
70.6{a){l)(iii)).  Thus  the  SIP  must 
contain  language  that  enables  the  permit 
to  provide  for  alternatives  that  are  “at 
least  as  stringent  as”  existing 
requirements,  and  to  provide 
sufficiently  specific  criteria  to  make  that 
determination  (i.e.,  the  part  64 
requirements). 

The  EPA  recognizes  that 
modifications  in  source  operation  may 
affect  or  alter  the  method  by  which  a 
source  monitors  compliance.  Such 
monitoring  changes  may  range  from  a 
simple  re-calibration  of  the  existing 
monitoring  devices,  to  a  request  for  an 
entirely  new  monitoring  method.  The 
current  part  70  provides  that  any 
“significant”  change  in  monitoring  must 
be  processed  as  a  significant  permit 
modification.  The  regulation  does  not 
define  the  term  significant,  beyond 
identifying  a  “relaxation”  in  reporting 
or  recordkeeping  terms  and  conditions 
as  significant,  leaving  further 
distinctions  to  be  defined  through 
guidance  and  oese-by-case  analysis.  The 
only  changes  in  monitoring  that  are 
clearly  identified  in  part  70  as 
appropriate  for  a  lesser  level  of  review 
are  increases  in  monitoring  and 
reporting  frequency,  which  may  be 
implemented  through  an  administrative 
permit  amendment. 

Under  the  proposed  four  track  permit 
revision  system  developed  during 
settlement  discussions  with  the  part  70 
rule  litigants,  the  test  for  determining 
whether  a  change  to  existing  monitoring 
permit  terms  or  conditions  is  significant 
would  still  be  lelatively  undefined,  and 
continue  to  be  based  largely  on  whether 
t!u!  change  represented  a  relaxation  of 


reporting  or  recordkeeping  permit  terms 
or  conditions.  While  the  proposed  four 
track  system  does  provide  further 
specifics  regarding  what  types  of 
monitoring  changes  would  be  eligible 
for  de  minimis  permit  revision  or  minor 
permit  revision  procedures,  EPA  is 
concerned  that  the  proposal  may  overly 
rely  on  the  “significance”  test  described 
above,  and  that  the  tests  for  eligibility 
for  de  minimis  and  minor  permit 
revisions  could  both  be  very  difficult  for 
permitting  authorities  to  implement  and 
might  not  take  into  account  the 
particular  considerations  associated 
with  monitoring  changes. 

For  example,  the  proposed  de 
minimis  criteria  would  allow  any 
monitoring  change,  no  matter  how 
significant,  that  is  associated  wnth  a 
change  that  otherwise  qualifies  as  a 
unit-based  de  minimis  change,  to  be 
incorporated  through  de  minimis 
procedures.  However,  the  proposed 
increment  based  criteria  could  exclude 
from  eligibility  minor  changes  to 
monitoring  that  States  currently 
routinely  process  with  little  EPA 
oversight.  Moreover,  the  proposed 
criteria  for  minor  permit  revision 
eligibility  would  allow  any  monitoring 
change,  no  matter  how  significant  and 
whether  or  not  the  permitting  authority 
had  prior  opportunity  to  review  the 
change,  to  be  processed  as  a  minor 
permit  revision  if  it  was  necessary  to 
implement  any  other  change  that  was 
otherwise  eligible.  Finally,  both  the 
proposed  de  minimis  and  minor  permit 
revision  criteria  would  exclude  from 
eligibility  changes  involving  limits  that 
had  been  established  as  federally 
enforceable  only  through  part  70 
procedures,  thus  potentially  requiring 
all  changes  to  enhanced  or  periodic 
monitoring  protocols,  no  matter  how 
minor,  to  be  processed  as  significant 
permit  revisions.  The  EPA  notes  that 
these  criteria  might  be  perceived  as  in 
conflict,  and  could  consequently  pose 
substantial  difficulties  for  permit 
authority  application  of  them. 

The  EPA  now  believes  that  the 
treatment  of  virtually  all  monitoring 
changes  as  significant  permit 
modifications  under  the  current  rule 
could  be  inconsistent  with  the  goal  of 
providing  expeditious,  streamlined,  and 
adequate  review  pursuant  of  permit 
revisions.  Moreover,  while  the  four 
track  permit  revision  system  that  EPA 
developed  in  the  context  of  settlement 
discussions  w'ith  the  part  70  litigants 
provides  some  flexibility  for  many  types 
of  changes  requiring  permit  revisions. 
EPA  is  concerned  that  this  flexibility 
could  be  limited  if  permitting 
authorities  find  it  too  difficult  to  apply 
the  eligibility  criteria  and  associated 


changes  to  the  existing  monitoring 
methods  are  required  to  undergo  greater 
review  than  the  associated  physical  or 
operational  ch^ges.  This  is  particularly 
true  in  light  of  the  proposed  coverage 
for  part  64  and  consequent  greater 
potential  for  changes  in  monitoring 
approaches  and  related  compUance 
terms.  Consequently,  to  avoid  this 
problem,  EPA  also  proposes  as  an 
option  alternative  provisions  governing 
changes  involving  monitoring 
requirements  that  recognize  the  need  for 
certain  types  of  changes  to  existing 
monitoring  methods  to  undergo  more 
expedited  review  through  an 
appropriate  permit  revision  track, 
obviating  the  need  to  rely  on  the  term 
“significant”  in  the  existing  part  70 
regulations  to  determine  what  changes 
must  be  processed  as  significant  permit 
revisions.  In  structuring  the  review  for 
changes  to  monitoring  or  recordkeeping 
requirements  under  this  option,  EPA 
has  essentially  adhered  to  the  four-track 
system  proposed  today.  However,  to 
implement  the  alternative  option, 
certain  provisions  in  the  current 
proposed  tracks  would  need  to  be 
modified,  since  they  were  developed  in 
the  context  of  the  litigation  settlement 
discussions  prior  to  EPA’s  more  specific 
treatment  of  the  monitoring  issue. 

The  EPA  wishes  to  stress  that  this 
alternative  option  was  developed 
internally,  after  settlement  discussions 
had  concluded  on  the  flexibility  issues. 
However,  the  litigants  had  been 
apprised  that  EPA  would  continue  to 
work  on  the  monitoring  issue  after  the 
settlement  discussions,  and  that  the 
Agency  would  offer  additional 
provisions  regarding  monitoring 
changes  in  this  proposal.  In  some 
aspects,  the  alternative  option  conflicts 
with  particular  provisions  of  the 
proposed  four  track  permit  revision 
system,  and  revisions  to  the  proposed 
system  would  be  required  to  integrate  it 
with  the  alternative  option  discussed 
below.  The  EPA  believes  that  such 
integration  is  viable,  could  result  in  a 
permit  revision  system  that  better 
provides  for  appropriate  permit  revision 
procedures  for  monitoring  changes,  and 
would  better  avoid  rendering  changes 
that  otherwise  would  qualify  for 
expedited  process  from  being  rendered 
ineligible  due  to  the  associated 
monitoring  changes. 

The  EP.\  believes  that  changes  in 
monitoring  must  undergo  sufficient 
review  to  ensure  that  any  method 
continues  to  be  representative  of 
compliance  and  capable  of  identifying 
deviations  consistent  with  the 
requirements  for  enhanced  monitoring 
and  periodic  monitoring.  A  monitoring 
method  that  is  unable  to  identify 
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deviations  from  emission  standards  fails 
to  have  the  ability  to  assure  compliance. 
Such  a  result  would  be  in  conflict  with 
the  obligation  under  section  504(c)  of 
the  Act  to  issue  permits  that  set  forth 
monitoring  provisions  that  assure 
compliance  with  all  permit  terms  and 
conditions,  and  would  not  allow  for  the 
identification  of  permit  violations 
necessary  to  implement  section  502(a) 
regarding  the  unlawful  operation  of 
sources  in  violation  of  the  permit. 

The  proposed  alternative  option 
regarding  changes  in  the  monitoring 
method  contained  in  the  existing  part  70 
permit  is  intended  to  better  enable  such 
changes  to  take  advantage  of  the  four- 
track  streamlined  permit  revision 
system  also  proposed  today.  This  option 
notably  does  not  address  the  process  for 
sources  to  comply  initially  with  part  64 
and  periodic  monitoring.  The  EPA 
believes  that  the  level  of  review 
required  by  a  significant  permit  revision 
under  the  proposed  four-track  system 
may  not  be  necessary  for  all  changes  to 
an  existing  monitoring  method,  and  that 
certain  types  of  monitoring  changes 
should  be  able  to  take  advantage  of  the 
expedited  review  provided  in  the  other 
three  permit  revision  tracks.  The  option 
discussed  below  is  intended  to  better 
match  the  revi»”v  ^;^c3ss  in  the 
previously  discussed  permit  revision 
tracks  to  the  scope,  nature,  and 
environmental  significance  of  the 
requested  monitoring  change. 

The  alternative  option  also  introduces 
the  concept  of  using  the  criteria 
proposed  in  40  CFR  part  64,  §  64.4(b)(5) 
and  (c),  appendices  A  through  D,  as  the 
basis  for  evaluating  the  equivalency  of 
proposed  changes  to  the  monitoring 
method  in  the  permit.  The  EPA  believes 
that  the  use  of  standardized  criteria 
should  provide  nationwide  consistency 
with  respect  to  decisions  regarding  the 
adequacy  of  monitoring  changes, 
thereby  lessening  the  need  for  close  EPA 
oversight  of  certain  changes.  Moreover, 
the  use  of  such  criteria  would 
distinguish  betw'een  changes  that  do, 
and  do  not,  affect  measurement  of 
emissions  and  facilitate  equivalency 
determinations  for  new  or  alternative 
methods. 

The  EPA  solicits  comment  on  whether 
the  review  oi  u’l  changes  to  monitoring 
and  recordkeeping  provisions  should  be 
based  on  standardized  criteria,  namely 
part  64  appendices  A,  B,  C,  and  D. 
Furthermore,  coniment  is  solicited  on 
whether  the  use  of  such  t.riteria  would 
enable  re-delegation  of  authorii^  in  the 
NSPS  and  NESHAP  programs  such  that 
review  end  approval  of  these 
alternatives  could  be  handled  solely 
through  an  operating  permit  revision, 
even  for  those  monitoring  provisions 


which  are  required  by  the  underlying 
regulation  (i.e.,  are  not  also  part  of  an 
enhanced  monitoring  or  periodic 
monitoring  requirement). 

b.  Background — Distinction  Between 
Testing,  Monitoring,  and 
Recordkeeping.  To  frame  the  following 
discussion,  EPA  would  first  like  to 
clarify  the  distinction  between  testing, 
monitoring,  and  recordke'eping 
methods.  The  terms  testing,  monitoring, 
a.nd  recordkeeping  are  widely  used,  and 
have  a  variety  of  meanings.  A  common 
understanding  of  how  EPA  proposes  to 
use  these  terms  is  essential  to 
understanding  the  appropriate  review 
process  discussed  in  this  option  for 
changes  in  monitoring  and 
recordkeeping. 

(i)  Compliance  Test  Methods. 
Development  of  a  test  method  is  a 
controlled  experiment  whereby  all 
interferents  are  evaluated  or  controlled 
in  order  to  obtain  a  “true”  measurement 
of  the  pollutant  of  interest,  on  a 
consistent  and  reliable  basis.  The 
Agency  has  established  a  review  process 
for  changes  to  the  compliance  test 
method.  Specifically,  for  the  NSPS, 
NESHAP,  and  SIP  programs,  EPA  has 
considered  test  method  changes  as 
either  minor  or  major  changes.  The 
distinction  between  minor  and  major 
changes  is  based  on  whether  the  change 
affects  the  measured  emission  results 
relative  to  the  compliance  limit  and  the 
uniqueness  of  the  application.  Major 
changes  require  extensive  technical 
review  to  assess  the  effects  on  the 
emission  measurement  or  compliance 
determination.  An  example  of  a  major 
change  in  method  would  be  a  change 
from  wet  chemistry  titration  to  an  ultra¬ 
violet  instrument  for  the  measurement 
ofSOz. 

The  promulgation  of  method  301,  40 
CFR  part  63,  appendix  A,  provides  the 
basic  criteria  to  evaluate  a  major  change 
in  test  method.  A  proposed  alternative 
test  method  which  meets  the  criteria  in 
method  301  is  considered  substantially 
equivalent  to  the  existing  method,  and 
is  an  acceptable  change. 

(ii)  Compliance  Monitoring  Methods. 
Compliance  monitoring  has 
traditionally  been  used  in  the  air 
program  as  a  supplement  to  the  test 
method,  to  provide  a  basis  for 
identifying  proper  operation  and 
maintenance  of  control  devices,  and  as 
an  indication  of  compliance  status  and 
in  some  cases  as  a  compliance 
determination  method.  In  the  past, 
how’ever,  EPA  policy  and  regulations 
resulted  in  primary  EPA  reliance  on  the 
t'^st  method  to  provide  the  initial 
evidence  of  a  violation. 

To  ensure  compliance  with  ])ormit 
terms  and  conditions,  and  to  p.w.  de  for 


the  annual  compliance  certifications 
required  by  title  V,  proof  of  compliance 
is  necessary  on  a  more  frequent  basis 
than  upon  source  start-up,  as 
traditionally  required.  Frequent  use  of 
the  test  methojd  may  be  a  costly  means 
of  obtaining  such  compliance 
information.  Therefore,  sources,  EPA, 
and  the  permitting  authority  may  be 
using  monitoring  data  for  directly 
determining  compliance  with  emission 
standards. 

The  acceptability  of  a  monitoring 
method  as  direct  proof  of  compliance 
with  an  emission  standard  is 
determined,  in  part,  by  correlating 
measurements  from  the  proposed 
monitoring  method  to  the  emission 
standard  as  measured  by  the  test 
method.  Through  the  operating  permit, 
a  monitoring  method  may  be  proposed, 
demonstrated,  evaluated,  and  accepted, 
as  the  means  of  determining  compliance 
with  the  emission  standard  for  an 
individual  source.  Where  the  permit 
relies  on  monitoring  for  compliance 
certifications,  the  monitoring  method 
remains  as  the  applicable  compliance¬ 
determining  method  for  that  source, 
until  such  time  as  the  permit  revises  or 
rescinds  that  method. 

The  EPA  believes  that  not  all  changes 
in  monitoring  methods  need  to  be 
considered  as  significant  changes.  The 
monitoring  provisions  of  part  70,  part 
64,  and  part  60  do  not  establish  the 
standard  but  instead  provide  and 
require  a  method  to  measure  the 
standard  that  has  already  been 
established  through  the  test  method. 
Therefore,  changes  to  the  monitoring 
method  do  not  change  the  standard  or 
its  stringency.  Monitoring  changes  only 
affect  the  ability  of  the  monitoring 
method  to  read  the  standard.  It  is 
essential,  however,  to  evaluate  the 
ability  of  the  requested  monitoring 
method  to  monitor  compliance. 

Consequently,  the  performance 
specifications  of  40  CFR  part  60  and 
proposed  part  64  identify  criteria  for  the 
evaluation  and  acceptance  of  direct 
emission  monitoring  methods, 
predictive  parameter  monitoring 
methods,  and  parameter  methods 
w'hether  they  are  continuous  or 
periodic.  Quality  assurance  procedures 
are  required  to  assure  that  the 
monitoring  methods  maintain  the 
original  qualifications  of  performance. 
The  ability  of  the  method  to  determine 
whether  deviations  are  occurring  must 
be  established.  While  changes  may 
affect  the  method’s  ability  to  read 
whether  a  deviation  has  occurred,  the 
redeinonstration  under  part  60  and  part 
64.  in  addition  to  quality  assurance 
procedures,  continues  to  define  and 
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assess  the  method’s  ability  to  monitor 
the  appropriate  standard. 

(iii)  Recordkeeping.  Recordkeeping  is 
traditionally  viewed  as  the  manual  or 
automated  permanent  documentation 
on  paper  or  computer  file  of  operating 
parameters  or  emissions,  as  related  to 
the  emission  standard.  Where  work 
practices  are  employed,  recordkeeping 
serves  as  the  principal  means  of 
documenting  compliance  with  the 
standards.  Where  monitoring  hardware 
is  used  to  monitor  compliance, 
recording  data  from  such  monitors  is  an 
essential  and  integral  part  of  the 
monitoring  system.  Where  compliance 
is  determined  through  a  series  of 
calculations' alone,  such  as  where 
complying  coatings  are  used  to  meet  a 
VOC  standard,  recordkeeping  may  be 
used  as  the  test  method.  Recordkeeping 
may  therefore  be  the  sole  means  of 
monitoring  compliance,  may  be  a 
necessary  supplement  to  compliance 
monitoring,  or  may  be  used  directly  to 
determine  compliance.  Thus, 
recordkeeping  can  serve  the  function  of 
compliance  testing  data  or  compliance 
monitoring  data.  For  purposes  of  the 
following  discussion  recordkeeping  is 
assumed  to  be  included  in  the  term 
monitoring,  even  though  recordkeeping 
may  not  be  specifically  mentioned. 

c.  Proposed  Alternative  Option  for 
Treatment  of  Changes  in  Monitoring. 

The  acceptability  of  changes  in 
monitoring  depends  upon  the 
demonstrated  ability  of  the  requested 
monitoring  method  to  represent 
compliance  accurately  and  identify 
deviations  from  permit  terms  and 
conditions.  To  the  extent  such 
demonstrations  prove  to  be 
straightforward  and  uncomplicated, 

EPA  believes  that  limited  Agency 
review  and  oversight  of  monitoring 
changes  may  be  needed.  The  EPA 
believes  that  changes  to  existing 
monitoring  can  be  grouped  into  four 
levels  that  necessitate  differing  degrees 
of  review  and  oversight.  The  Agency 
solicits  comment  on  whether  these  four 
levels  of  monitoring  changes  are 
appropriate  distinctions  under  the 
proposed  permit  revision  tracks, 
balancing  the  need  to  provide  oversight 
of  compliance  methods  and  the  need  to 
provide  relief  from  the  existing  part  70 
requirement  that  many  changes  in 
monitoring  be  processed  under  the 
current  significant  permit  modification 
track.  The  EPA  is  generally  taking 
comment  on  the  need  to  increase  or 
decrease  the  flexibility  for  monitoring  or 
recordkeeping  changes  as  proposed 
today  in  the  four  permit  revision  tracks. 

Under  the  option  discussed  below, 
EPA  is  proposing  the  use  of 
standardized  criteria  set  forth  in  the 


proposed  part  64  (58  FR  54648  (October 
22, 1993))  for  the  evaluation  of  these 
monitoring  changes.  The  proposed 
procedures  in  part  64  would  provide 
quantification  of  the  effects  of  changes 
to  the  monitoring  method.  The 
procedures  and  directions  of  proposed 
part  64  would  be  an  extension  of  the 
Performance  Specifications  of  part  60, 
appendix  B.  which  require  monitoring 
methods  to  meet  certain  accuracy  and 
precision  requirements  (e.g.,  20  percent 
relative  accuracy).  Proposed  part  64 
would  provide  broader  application  to  all 
monitoring  methods  to  ensure  a  level  of 
correlation  to  the  standard  that  is 
acceptable  in  assessing  compliance.  As 
a  result,  proposed  part  64  would  allow 
for  the  use  of  simple  parameters,  such 
as  temperature,  as  a  meems  of  assuring 
compliance  with  the  standard. 

Under  proposed  §  64.7(b)(2),  a  source 
would  be  required  to  identify  whether 
the  physical  or  operational 
characteristics  of  the  emission  unit 
affect  the  performance  of  the  monitoring 
protocol.  The  proposed  rules  also  rely 
on  the  source  to  answer  and 
demonstrate  whether  the  monitoring 
change  or  alternative  requested  affects 
and  satisfies  the  performance 
requirements  of  appendices  A  and  B  of 
part  64,  and  whether  the  change  or 
alternative  provides  the  same  degree  of 
confidence  and  reliability  as 
demonstrated  by  the  existing  monitoring 
method,  as  set  forth  in  appendices  A 
through  D.  These  investigations  as 
conducted  by  the  source  and  assessed 
by  the  permitting  authority  would 
provide  the  basis  on  which  the 
acceptability  of  the  requested  method  or 
change  could  be  evaluated. 

The  following  discussion  provides 
explanations  and  examples  of  the  types 
of  changes  in  monitoring  which  may  be 
appropriate  for  each  of  the  four 
proposed  permit  revision  tracks.  Note 
that  EPA  believes  that  the  use  of  the 
permit  revision  tracks  is  appropriate 
whether  the  change  in  a  compliance 
monitoring  method  is  driven  by  a  need 
to  implement  a  physical  or  operational 
change  at  the  source,  or  solely  by  a 
desire  to  implement  a  different 
monitoring  method.  Some  changes  to 
monitoring  will  have  little  or  no  effect 
on  the  measured  emission  results,  and 
will  simply  enhance  the  ability  of  the 
method  to  measure  emissions 
accurately.  For  these  changes,  EPA 
believes  a  lesser  level  of  review  is 
appropriate.  For  other  changes,  the 
source  may  have  already  established 
that  the  operating  parameter  being 
monitored  (e.g.,  temperature)  is 
representative  of  emissions,  and  the 
only  monitoring  change  necessary  is  to 
set  a  new  operating  level  reflective  of 


compliance  with  a  new  emission  limit, 
or  one  that  is  more  reflective  of 
compliance  in  general.  This  situation 
may  warrant  more  review  than  the 
former  example;  however,  EPA  believes 
some  streamlining  of  the  review  process 
is  appropriate,  given  the  correlation  that 
has  already  been  established  between 
the  monitored  parameter  and  emissions. 

In  other  cases,  the  correlation  between 
emissions  and  the  proposed  monitoring 
method  may  be  unclear,  unknown,  or 
poorly  established  for  that  source’s 
unique  operating  conditions.  In  these 
cases,  or  where  the  source  proposes  to 
apply  an  entirely  different  monitoring 
method,  EPA  believes  the  change  must 
be  reviewed  as  a  significant  permit 
revision. 

(i)  Administrative  Amendments.  Like 
the  proposed  four  track-system 
discussed  earlier,  this  option  would 
continue  to  allow  the  administrative 
permit  amendment  process  for  increases 
in  the  frequency  of  monitoring  or 
reporting.  Additionally,  this  option 
proposes  to  allow  increases  in  the 
frequency  in  testing  and  recordkeeping 
to  undergo  review  through  the 
administrative  permit  amendment 
process,  since  EPA  believes  that  these 
increased  frequencies  have  no  potential 
to  reduce  the  ability  to  monitor 
compliance.  Also,  where  the  monitoring 
change  was  reviewed  as  part  of  a 
merged  NSR/part  70  procedure,  the 
resultant  part  70  permit  review  could  be 
processed  as  an  administrative  permit 
amendment.  However,  EPA  believes 
that  the  administrative  amendment 
permit  revision  track  provides  such 
limited  oversight,  review,  and  feedback 
that  it  is  not  sufficient  for  the  majority 
of  monitoring  changes  that  could  reduce 
the  ability  to  monitor  compliance.  The 
EPA  solicits  comment  on  other  changes 
to  monitoring  that  are  easily  recognized 
and  have  no  potential  to  reduce  a 
source’s  ability  to  monitor  compliance, 
and  on  whether  such  changes  might  be 
appropriately  incorporated  through  the 
administrative  permit  amendment  track. 

(ii)  De  Minimis  Permit  Revisions.  The 
EPA  believes  that  certain  changes  to 
monitoring  are  such  that  they  do  not 
affect,  or  only  enhance,  the  ability  of  the 
monitoring  method  to  measure  emission 
results.  Monitoring  changes  that  do  not 
affect  the  ability  to  measure  emission 
results  are  those  changes  that  do  not 
have  an  adverse  effect  on  measurement 
sensitivity  and  representativeness  such 
that  precision  and  accuracy  are 
unaffected.  Minor  changes  may  include, 
for  example,  a  change  from  a  stainless 
steel  sampling  probe  to  a  teflon-lined 
probe  to  address  a  corrosion  problem  for 
a  GEMS  which  measures  acid  gases  (e.g., 
SCb).  This  change  is  site-specific,  does 
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not  affect  the  measured  value,  does  not 
have  particular  national  significance, 
and  will  improve  the  operation  and 
availability  of  the  CEMS.  Another 
example  would  be  where  a  temperature 
monitor  on  an  incinerator  is  changed 
from  an  analog  readout  with  manual 
data  recording  to  an  automatic 
electronic  data  management  system. 
These  types  of  changes  have 
traditionally  been  labeled  "minor” 
changes  in  the  monitoring  method 
under  the  NSPS  and  NESHAP  programs. 

States  are  currently  delegated  the 
authority  to  review  and  approve  minor 
changes  without  prior  EPA  concurrence 
or  consultation  imder  the  7-14 
Delegations  Manual  (a  copy  of  which 
can  be  obtained  from  docket  A-93-50). 
To  maintain  consistency  with  these 
delegations,  and  to  expand  the  ability  to 
expedite  such  monitoring  changes  to 
other  regulatory  programs,  this  option 
proposes  that  "minor”  monitoring  or 
recordkeeping  changes  be  eligible  for 
processing  as  de  minimis  permit 
revisions.  The  EPA  expects  that  the 
majority  of  changes  requested  will  be 
within  this  category  of  monitoring  or 
recordkeeping  changes.  Since  such 
changes  do  not  affect  the  ability  to 
measure  emission  results  and  are 
anticipated  to  be  numerous,  direct  EPA 
oversight  and  review  would  not  be 
necessary,  practical,  or  efficient. 

Under  the  option  proposed,  to  ensure 
sufficient  review  of  the  requested 
monitoring  change  by  the  permitting 
authority,  the  source  would  have  to 
conduct  a  demonstration  and  obtain 
affirmative  approval  of  the 
demonstration’s  adequacy  from  the 
permitting  authority  prior  to  submitting 
its  application  for  the  de  minimis 
permit  revision.  The  permitting 
authority’s  determination  of  adequacy 
would  be  based  on  an  evaluation  of  the 
demonstration  using  the  criteria 
provided  in  part  64.  In  the  application 
requesting  the  de  minimis  permit 
revision  the  source  would  have  to 
provide  a  summary  of  the 
demonstration  and  verification  of  the 
permitting  authority’s  affirmative 
approval.  The  permitting  authority 
would  then  be  required  to  place  a 
summary  of  the  demonstration,  a  copy 
of  the  complete  demonstration,  and  an 
affirmative  statement  by  the  permitting 
authority  of  the  demonstration’s 
adequacy  in  the  public  docket  for  the  de 
minimis  permit  revision.  Upon  the 
monthly,  batch  public  notice  of  the  de 
minimis  permit  revision,  the  public 
would  have  access  and  an  opportunity 
to  review  this  information,  along  with 
the  rest  of  the  de  minimis  permit 
revision  application,  and  could  supply 
written  comments  on  the  change.  The 


EPA  would  also  have  access  to  this 
information,  and.xmder  this  option 
could,  upon  citizen  petition,  review  and 
object  to  any  demonstration  and  de 
minimis  permit  revision  that  fails  to 
assure  compliance  with  applicable 
requirements. 

The  EPA  believes  that  the  proposed 
de  minimis  permit  revision  track  would 
provide  sufficient  opportunity  for 
oversight  of  such  minor  changes  to 
monitoring  methods,  since  States  have 
already  developed  expertise  in 
determining  whether  changes  are  minor 
or  major  and  in  approving  minor 
changes  under  the  delegations  policy 
discussed  above.  This  practice  currently 
occurs  with  only  minimal  EPA 
oversight.  Processing  such  changes 
through  the  de  minimis  track  would 
ensure  national  and  programmatic 
consistency  in  the  treatment  of  such 
changes,  and  provide  the  public  with  an 
opportunity  to  review  and  comment  on 
these  changes  as  they  occur.  It  would 
also  ensure  that  permitting  authorities 
evaluate  and  meike  affirmative 
determinations  on  each  change,  which 
would  become  part  of  the  permitting 
record  for  public,  affected  State,  EPA, 
and  ultimately  administrative  and 
judicial  review.  For  example,  where  a 
citizen  in  the  public  comment  process 
failed  to  elicit  a  response  from  the 
permitting  authority  on  the  change,  the 
citizen  could  petition  EPA  to  object.  The 
EPA  would  then  review  the  de  minimis 
permit  application  and  the 
demonstration,  and  if  the  Agency  found 
the  demonstration  was  inadequate,  it 
would  veto  the  de  minimis  permit 
revision,  and  thus  render  the  source 
liable  for  the  inappropriate  change.  The 
EPA  believes  this  possibility  would 
serve  as  a  meaningful  deterrent  and 
ensure  that  minor  changes  to  monitoring 
are  proposed,  approved,  and 
implemented  with  intepity. 

The  EPA  also  notes  that  in  order  for 
this  option  to  provide  for  the  de 
minimis  permit  revision  track  to  process 
certain  minor  changes  to  monitoring 
methods,  SIP  revisions  would  be 
required  to  create  a  provision  in  the  SIP 
to  allow  sources  and  permitting 
authorities  to  develop  changes  to  SIP- 
required  monitoring  methods  through 
the  part  70  permitting  process  without 
also  having  to  imdertake  source-specific 
SIP  revisions.  As  States  develop  these 
“SIP  flexibility”  provisions,  the  public 
would  have  an  opportunity  to  review 
and  comment  upon  them,  and  EPA 
approval  of  the  SIP  provisions  would  be 
required.  Moreover,  as  would  always  be 
required  in  the  de  minimis  track,  the 
source’s  permit  would  have  to  contain 
an  express  term  or  condition  allowing 
the  source  to  make  these  types  of  minor 


changes  at  the  relevant  unit  through  the 
de  minimis  track.  Such  a  term  or 
condition  could  only  be  established 
through  full  permitting  process,  and  the 
public  and  EPA  would  have  a  full 
opportunity  to  review  the  creation  of 
this  "pre-authorizing”  term.  Moreover, 
all  pre-authorizations  would  have  to  be 
renewed  every  permit  term,  which  is  in 
itself  a  deterrent  to  potential  abuse. 
Given  all  of  these  safeguards,  EPA 
believes  minor  changes  to  monitoring 
may  appropriately  be  processed  through 
the  de  minimis  permit  revision  track. 

Note  also  that  integrating  this  option 
into  the  proposed  four-track  system 
would  require  some  amendment  to  the 
system.  First,  under  the  unit-based 
track,  any  change  that  otherwise 
qualified  as  unit-based  de  minimis 
would  be  eligible  for  de  minimis 
procedures,  whether  or  not  any 
associated  changes  in  monitoring  were 
minor,  major,  or  even  entirely  new  or 
alternative.  This  option  would  screen 
out  the  more  significant  monitoring 
changes,  such  that  changes  that  would 
qualify  as  unit  based  de  minimis  at 
small  units  could  be  processed  as  de 
minimis  permit  revisions  only  if  any 
associated  monitoring  changes  were 
previously  demonstrated  to  the 
permitting  authority  to  be  minor. 

Second,  the  scope  of  eligible  changes 
under  the  increment-based  de  minimis 
track  would  be  expanded.  As  proposed, 
the  increment-based  criteria  exclude 
from  the  de  minimis  permit  revisions 
associated  re-calibration  of  CEMS  or 
operational  parameters  unless  such 
changes  have  first  been  established  in 
the  permit  program,  the  permit,  or 
through  procedures  at  least  as  stringent 
as  minor  permit  revision  procedures. 
However,  EPA  is  concerned  that 
permitting  authorities  would  find  it 
difficult  to  apply  the  proposed  criteria 
or  to  exercise  the  foresight  to  establish 
how  such  changes  would  be  governed 
and  incorporated  on  a  case-by-case 
basis.  The  alternative  option  would 
replace  the  proposed  criteria  with 
provisions  allowing  minor  monitoring 
changes  to  be  eligible  for  the  de  minimis 
permit  revision  track. 

Third,  while  this  option  would  retain 
the  provisions  that  would  require  a 
source  to  be  in  compliance  with  the 
terms  it  seeks  to  revise  through  the  de 
minimis  track  and  that  would  prohibit 
de  minimis  thresholds  from  being 
established  through  netting,  for  minor 
changes  solely  to  monitoring  it  would 
create  exceptions  to  the  provisions  that 
would  require  the  need  for  a  permit 
revision  to  result  from  a  physical  or 
operational  change  and  that  would 
exclude  from  eligibility  changes 
involving  a  limit  established  solely 
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pursuant  to  part  70  provisions.  The  EPA 
believes  these  exceptions  would  be 
necessary  in  order  to  allow  sources  and 
permitting  authorities  to  make  minor 
changes  to  monitoring  methods  where 
no  other  change  is  involved.  These 
minor  monitoring  changes  might  not 
trigger  other  preconstruction  review, 
and  if  there  were  no  exception  to  the 
physical  or  operational  change 
requirement,  these  minor  improvements 
to  monitoring  would  be  forced  to  go 
through  less  streamlined  procedures. 
Moreover,  to  the  extent  a  source’s 
monitoring  methods  were  established 
solely  through  part  70  procedures,  as 
may  occur  for  enhanced  monitoring 
protocols,  EPA  believes  it  should  not  be 
necessary  to  require  minor 
improvements  to  such  methods  to  be 
processed  through  more  burdensome 
significant  permit  revision  procedures 
in  light  of  the  stringent  qualification 
criteria  for  minor  changes  and  the 
safeguards  discussed  above.  As  would 
be  otherwise  provided  under  the  de 
minimis  permit  revision  track,  minor 
monitoring  changes  processed  under 
this  option  would  not  receive  a  permit 
shield. 

The  EPA  is  taking  comment  on  other 
monitoring  changes  that  may  be 
appropriate  for  review  under  the  de 
minimis  permit  revision  procedures. 

One  category  of  such  changes  might  be 
those  associated  with  unit-based  de 
minimis  changes,  notwithstanding 
whether  associated  changes  to 
monitoring  qualify  as  “minor.”  On  one 
hand,  the  emission  increases  from  such 
changes  could  be  so  small  that  it  is 
unlikely  that  changes  in  the  correlation 
between  emissions  and  the  operating 
parameters  being  monitored  could  be 
environmentally  significant.  Further, 
EPA  believes  that  any  necessary  change 
in  the  enforceable  operating  level  could 
be  so  small  that  an  expedited  review  of 
such  changes  is  appropriate.  However,  if 
the  application  for  the  de  minimis 
permit  revision  did  not  demonstrate 
how  the  new  operating  level  is 
correlated  to  emissions,  the  change 
could  not  be  reviewed  through  the  de 
minimis  track. 

The  EPA  recognizes  the  challenge  in 
defining  the  distinction  between 
changes  traditionally  considered 
“minor”  and  “major.”  If  the  definitions 
are  unclear,  the  result  will  be 
inconsistent  judgements  as  to  the 
appropriate  track  for  reviewing  and 
processing  the  changes.  As  a  result  of 
this  potential  difficulty,  the 
Administrator  is  taking  comment  on  the 
adequacy  of  the  definitions  provided,  as 
well  as  any  means  for  clarifying  the 
distinction.  The  EPA  is  also  soliciting 
comment  on  eliminating  the  distinction 


and  reviewing  minor  and  major  changes 
under  a  single  track,  either  the  de 
minimis  permit  revision  track  or  minor, 
permit  revision  track. 

(iii)  Minor  Permit  Revisions.  The  EPA 
is  proposing,  in  this  option,  three 
categories  of  monitoring  changes  as 
appropriate  for  review  through  the 
proposed  new  minor  permit  revision 
process.  The  first  category  of  monitoring 
changes  are  changes  in  the  enforceable 
operating  level  that  are  correlated  to  the 
existing  or  proposed  emission  rate.  The 
second  category  are  monitoring  or 
recordkeeping  changes  that  have 
traditionally  been  considered  “major” 
changes  in  the  NSPS  and  NESHAP 
programs,  excluding  a  switch  to  a  new 
or  alternative  monitoring  method.  The 
third  category  are  those  monitoring 
changes  which  have  been  approved 
pursuant  to  minor  or  major  NSR, 
including  a  switch  to  a  new  or 
alternative  monitoring  method. 

The  first  category  of  changes  that  EPA 
is  proposing  for  review  in  the  minor 
permit  revision  process  are  changes  to 
the  operating  level,  excluding  a  switch 
to  a  new  or  alternative  operating 
parameter.  Where  a  source’s  compliance 
is  determined  through  the  monitoring  of 
operating  parameters,  such  as 
temperature  or  pressure  drop,  a  change 
in  a  source’s  emission  limit  will  likely 
necessitate  a  change  in  the  operating 
level  which  is  demonstrative  of 
compliance  with  the  emission  standard. 
The  EPA  believes  such  a  change  would 
be  appropriate  for  review  in  the  minor 
permit  revision  process.  An  example  of 
such  a  change  would  be  if  compliance 
with  an  emission  standard  has  been 
correlated  to  an  incinerator  temperature 
of  1800  degrees  Fahrenheit  and  an 
increase  in  the  source’s  emission  limit 
might  result  in  compliance  being 
achieved  at  1600  degrees.  Alfematively, 
a  source  may  wish  to  change  the 
enforceable  level  of  the  operating 
parameter,  absent  a  change  in  the 
emission  limit,  simply  based  on  a 
demonstration  that  the  new  proposed 
operating  level  is  also  demonstrative  of 
compliance  with  the  existing  emission 
limit. 

In  both  of  these  cases,  the  change  in 
the  enforceable  operating  level  (i.e.,  the 
temperature  limit)  necessitates  review 
sufficient  to  ensure  that  the  new 
operating  level  is  indeed  representative 
of  compliance  with  the  applicable 
emissions  limit.  Since  in  these  examples 
the  temperature  limit  serves  as  the 
direct  demonstrator  of  compliance, 
changes  in  the  temperature  limit  will 
have  a  similar  impact  as  a  change  in  the 
emission  limit  and  should  therefore 
undergo  review  by  EPA.  Under  the 
option  proposed  here,  where  the 


operating  parameter  is  still  correlated  to 
emissions  (i.e.,  temperature  can  still  be 
representative  of  compliance)  such  a 
change  could  be  reviewed  through  the 
proposed  minor  permit  revision  process. 
That  is,  monitoring  changes  that  involve 
solely  an  adjustment  to  the  level  of  the 
parameter  being  monitored,  but  do  not 
necessitate  a  change  in  the  type  of 
parameter  being  monitored,  may  not 
need  to  undergo  the  longer  review 
periods  available  through  the  significant 
permit  revision  process.  Using  the 
previous  example,  where  only  the 
temperature  limit  or  level  needs 
adjustment,  but  temperature  as  an 
operating  parameter  is  still 
demonstrative  of  compliance,  the 
change  in  temperature  level  could  be 
reviewed  as  a  minor  permit  revision. 
Since  the  original  demonstration  which 
showed  a  correlation  between  the 
operating  parameter  and  emissions  is 
still  valid,  this  lessens  the  time  and 
level  of  review  needed  by  the  permitting 
authority.  However,  the  permit 
application  would  have  to  justify  why 
the  existing  operating  parameters  are 
still  demonstrative  of  compliance,  as 
w’ell  as  justify  the  new  proposed 
compliance  levels. 

Alternatively,  where  a  change  at  the 
source  is  such  that  the  existing 
operating  parameters  are  no  longer 
demonstrative  of  compliance,  EPA 
believes  that  the  monitoring  change 
must  be  reviewed  through  the 
significant  permit  revision  process.  For 
example,  where  a  new  raw  material  is 
introduced,  its  properties  may  be  so 
different  from  the  previous  raw  material 
that  different  operating  parameters  need 
to  be  monitored*  whereby  temperature 
alone  may  no  longdr  be  representative  of 
compliance. 

The  second  category  of  changes  that 
EPA  is  proposing  under  this  option  are 
monitoring  changes  that  have 
traditionally  been  considered  “major,” 
excluding  new  or  alternative  monitoring 
methods.  Such  changes  include  changes 
to  the  existing  monitoring  method  that 
affect  measurement  sensitivity  and 
representativeness,  thus  potentially 
affecting  the  ability  to  measure  emission 
results;  changes  that  affect  the  scope 
and  intent  of  the  existing  monitoring 
method;  and  changes  that  may  be 
applicable  to  similar  monitoring 
methods  in  the  same  or  other  source 
categories. 

An  example  of  a  “major”  change 
qualifying  for  review  under  the  minor 
permit  revision  process  would  be  a 
change  to  a  continuous  emission 
monitoring  system  (GEMS)  to  modify 
the  sample  conditioning  system  with 
the  addition  of  a  moisture  condenser  to 
improve  the  operating  reliability  of  the 
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analyzer.  Such  a  change  would  require 
a  demonstration  that  the  GEMS  data  are 
valid  for  determining  compliance  with 
the  applicable  emission  limiit.  The 
sample  conditioning  system  change 
could  alter  the  sample  by  removing  not 
only  moisture  (change  from  wet  to  dry 
concentration  requiring  a  moisture 
measurement  and  correction),  but  also 
by  potentially  removing  some 
condensable  compounds  before 
analysis.  However,  a  complete  change 
from  a  gaseous  GEMS  to  a  parameter  or 
predictive  emission  monitoring  system 
would  constitute  a  new  or  alternative 
monitoring  method,  therefore,  requiring 
review  through  the  significant  permit 
revision  process, 

Notwimstanding  the  above  exchisicm 
of  new  or  alternative  monitoring 
changes  from  the  minor  permit  revision 
track,  EPA  is  soliciting  comment  on  the 
appropriateness  of  allowing  selected 
new  or  alternative  mcmitoring  methods 
to  be  appooved  through  the  minor 
permit  revision  process  where  the 
change  has  received  prior  EPA  approval. 
The  Agency  believes  that  prior 
approval  would  require  that  EPA  has 
previously  officially  recognized  the  new 
or  alternative  method  for  a  particular 
source  type  and  emissions  matrix  (e.g., 
under  previous  EPA  delegation 
authority  or  Emission  Measurement 
Technical  Guidance  documents).  In 
particular,  EPA  is  requesting  comment 
on  whether  pnior  EPA  appron^  of  a  new 
or  alternative  method  provides  an 
adequate  bright  line  test  for  use  by  the 
permitting  authority  in  determining 
whether  a  given  new  or  alternative 
change  may  undergo  review  through  the 
minor  p)enp.it  revision  track.  The  EPA 
beheves  that  the  minor  p>ennit  revision 
track  contains  sufficient  safeguards  to 
allow  the  permitting  authority  to 
determine  that  the  new  or  alternative 
method  has  not  received  official  EPA 
approval  and  to  require  that  the  method 
must  undergo  review  in  the  significant 
p>ermit  revision  track. 

The  third  category  of  changes  that 
EPA  is  proposing  under  this  option  as 
eligible  for  the  minor  permit  revision 
process  are  monitoring  changes  that  in 
conjunction  with  a  physical  or 
operational  change  have  been  approved 
pursuant  to  minor  or  major  NSR, 
provided  that  the  preconstruction 
review  has  sufficiently  focused  on  the 
adequacy  of  the  proposed  monitoring 
change.  This  category  of  monitoring 
changes  may  include  “major”  changes 
as  discussed  above,  as  well  as  changes 
to  new  or  alternative  monitoring 
methods.  Changes  to  new  or  alternative 
monitorittg  methods  are  those  that  result 
in  a  fundamental  change  in  the 
monitoring  protocol  used  to  determine 


compliance  with  the  permit  conditions. 
Such  dianges  include,  but  are  not 
limited  to,  measurement  of  a  different 
pollutant,  surrogate  constituent,  or 
operating  parameter  than  measured  by 
the  existing  monitoring  method;  use  of 
an  alternate  analytical  principle  for 
measuring  the  pollutant,  surrogate 
constituent  or  operating  parameter;  or 
use  of  a  different  monitoring  frequency 
or  data  averaging  time. 

The  EPA  believes  that  these  types  of 
changes  will  receh-e  sufficient  review  in 
the  NSR  process  to  allow  incorporation 
through  the  minor  permit  revision 
process.  This  eligibility,  as  in  the  case 
of  merged  NSR,  would  also  be  available 
on  a  permit  by  permit  basis.  Under  this 
option,  the  permitting  authority  w'ould 
be  required  to  affirmatively  approve  the 
source’s  monitoring  demonstration  in 
the  NSR  action,  and  the  demonstration 
along  with  verification  of  affirmative 
approval  would  be  included  in  the 
source’s  part  70  minor  permit  revision 
application.  Where  the  level  of  review 
and  oversight  provided  in  the  NSR 
process  is  not  sufficient  to  ensure  the 
adequacy  of  the  requested  monitoring 
method,  the  requested  change  would  be 
required  to  be  reviewed  through  the 
s^nificant  permit  revision  process. 
Moreover,  initial  review  of  new  or 
alternative  change  would  be  processed 
as  a  significant  permit  revision. 

The  procedure  under  this  option 
would  require  that  prior  to  applying  for 
a  minor  pennit  revision  to  an  existing 
monitoring  method,  the  source  would 
have  to  provide  a  demonstration  under 
part  64  and  c^Main  affirmative  approval 
of  the  demonstration’s  adequacy  hront 
the  permitting  authority.  The  permitting 
authority’s  determination  of  adequacy 
would  be  based  on  an  analysis  of  the 
demonstratibn  using  the  criteria 
provided  in  part  64.  In  order  to  provide 
meaningful  public,  affected  State,  and 
EPA  review,  the  source  would  be 
required  to  provide  a  summary  of  the 
demonstration  and  verification  of  its 
approval  by  the  permitting  authority  in 
its  application  for  a  minor  permit 
revision.  For  monitoring  changes 
approved  pursuant  to  minor  or  major 
N^,  the  source  would  be  required  to 
provide  supporting  documentation  from 
the  minor  or  major  NSR  permit  approval 
which  evidences  the  demonstration  and 
its  approval  by  the  permitting  authority 
in  the  application  for  the  revision.  As 
would  generally  be  required  under  the 
proposed  minor  pennit  revision  track, 
the  source  would  be  required  to  forward 
the  application  to  EPA  for  its  45-day 
review  and  to  any  affected  States 
immediately  upon  submitting  its 
application  to  the  permitting  authority. 


The  permitting  malhority  would  then 
be  required  to  place  a  summary  of  the 
demonstration,  a  copy  of  the  complete 
demonstration,  and  an  affirmative 
statement  by  the  permitting  authority  of 
the  denmnstration’s  adequacy  in  the 
pubhc  docket  for  the  minor  permit 
revision.  The  public  would  have  access 
and  an  opportunity  to  review  this 
information,  along  with  the  rest  of  the 
minor  permit  revision  application,  and 
could  supply  written  comments  on  the 
requested  change.  As  otherwise 
provided  under  the  proposed  minor 
permit  revision  track,  if  no  comments 
were  submitted  during  the  21: -day 
public  comment  period  and  if  neither 
the  permitting  authority  or  EPA  objected 
to  the  change,  the  source  would  be  able 
to  implement  the  change  on  the  22nd 
day  after  submitting  its  minor  permit 
revision  application.  If  comments  were- 
received,  however,  the  permitting 
authority  would  be  required  to 
determine  whether  those  comments 
were  germane  and  non-fiivolous  within 
28  days  after  the  source  submitted  its 
application.  Where  the  permitting 
auffiority  failed  to  make  such  a 
determination  or  foimd  that  the 
comments  were  either  frivoloiis  or  not 
germane,  the  source  would  be  able  to 
implement  the  change  on  the  29th  day 
after  it  submitted  its  application,  again 
provided  that  neither  the  permitting 
authority  nor  EPA  had  objected  to  the 
change.  If  the  permitting  authority  failed 
to  timely  respond  to  submitted 
comments,  the  commenter  would  be 
able  to  sue  to  compel  the  permitting 
authority  to  respond  and  would  be  able 
to  seek  an  injunction  against  the  source 
implementing  the  requested  change. 

'The  EPA  would  also  be  able  to  review 
the  summary  and  gain  access  to  the 
complete  demonstration  to  determine 
whether  the  change  assures  compliance 
with  applicable  requirements,  since  the 
source  would  have  provided  EPA  with 
a  copy  of  the  minw  permit  revision 
application.  Also,  as  would  be 
otherwise  provided  by  the  proposed 
minor  permit  revision  track,  where  EPA 
did  not  object  to  a  given  change  during 
its  45-day  review  period,  citizens  would 
be  able  to  petition  EPA  to  object,  and 
seek  judicial  review  in  Federal  court  if 
EPA  did  not  object  to  the  change  in 
response  to  the  petition. 

The  EPA  recognizes  that  even  after 
permitting  authority  approval  of  initial 
part  64  demonstrations,  subsequent 
verification  testing  might  be  required  in 
order  to  ensure  that  the  approved 
monitoring  change  was  appropriate,  and 
that  such  verification  testing  might  not 
be  able  to  be  completed  before  the 
deadline  for  final  permitting  authority 
at:tkm  on  minor  permit  revision 
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applications.  The  verification  testing 
would  have  to  be  conducted  according 
to  a  fixed  compliance  schedule  with 
enforceable  milestones  established  by 
the  permitting  authority.  After  the 
permitting  authority  approved  the 
initial  demonstration  and  established  a 
compliance  schedule  for  the  verification 
testing,  the  source  would  then  submit 
its  minor  permit  revision  application. 
Upon  expiration  of  the  public  comment 
period,  as  otherwise  provided  in  the 
proposed  minor  permit  revision  track, 
the  source  could  implement  the  change 
and  begin  the  verification  testing  in 
accordance  with  the  established 
compliance  schedule.  The  permitting 
authority  would  then  take  appropriate 
final  action  on  the  minor  permit 
revision  application  as  required,  even  if 
verification  testing  were  ongoing.  The 
source  would  have  up  to  90  days  to 
complete  any  verification  testing  and  to 
submit  a  demohstration  of  its  adequacy 
to  the  permitting  authority.  Upon 
receipt  of  the  source’s  verification  test 
results,  the  permitting  authority  would 
have  to  promptly  notify  the  source  in 
writing  of  its  acceptance  or  rejection  of 
the  test  results,  and  place  a  copy  of  its 
determination  in  the  public  docket.  The 
EPA  is  soliciting  comment  on  the 
definition  of  “promptly”  and  believes 
that  30  to  90  days  would  be  an 
appropriate  definition.  If,  after  the 
permitting  authority’s  final  action 
revising  the  permit,  the  verification 
testing  showed  that  the  monitoring 
change  ultimately  failed  to  demonstrate 
compliance  as  set  forth  in  the 
demonstration,  upon  receipt  of  written 
notice  fi'om  the  permitting  authority  the 
minor  permit  revision  would  become 
null  and  void,  the  source  w'ould  be 
required  to  comply  with  the  monitoring 
terms  and  conditions  that  applied  to  the 
source  before  the  minor  permit  revision, 
and  the  source  would  be  liable  for 
having  operated  in  violation  of  its 
permit  fi-om  the  time  the  change  was 
implemented  until  the  permitting 
auAority  took  final  action  to  revise  the 
permit.  Moreover,  if  the  source 
continued  to  operate  the  change  after 
the  permit  revision  had  become  null 
and  void,  it  would  be  liable.  However, 
if  the  verification  testing  confirmed  that 
the  monitoring  change  demonstrated 
compliance,  the  permitting  authority 
would  then  place  a  copy  of  the  final 
verification  test  in  the  public  docket  for 
the  minor  permit  revision. 

The  EPA  believes  that  the  proposed 
minor  permit  revision  track  would 
provide  sufficient  opportunity  for 
oversight  of  these  types  of  monitoring 
changes.  The  requirement  that  the 
permitting  authority  affirmatively 


approve  the  major  monitoring  changes 
and  changes  in  enforceable  operating 
levels  prior  to  the  source’s  submission 
of  the  minor  permit  revision  application 
would  ensure  that  the  public,  affected 
States,  and  EPA  have  the  ability  to 
review  and  comment  upon  not  only  the 
source’s  proposed  change,  but  also  on 
the  permitting  authority’s  assessment  of 
the  change.  Such  permitting  authority 
assessments  would  become  part  of  the 
permitting  record  for  the  change,  and 
would  be  subject  to  administrative  and 
judicial  review.  The  public  would  be 
afforded  an  opportunity  to  comment 
upon  each  change  prior  to  its 
implementation,  and  EPA  would  retain 
the  ability  to  disapprove  any  change  it 
found  objectionable.  Such  disapproval 
could  occur  even  after  the  source 
implemented  the  change,  rendering  the 
source  liable  for  operating  in  violation 
of  its  permit.  The  EPA  believes  this 
possibility  serves  as  a  considerable 
deterrent  against  sources  proposing  and 
operating  inappropriate  major 
monitoring  changes. 

Again,  ^A  notes  that  in  order  for 
States  to  use  the  minor  permit  revision 
process  for  major  monitoring  changes 
under  this  option,  SIP  revisions  would 
be  required  to  create  a  provision  in  the 
SIP  allowing  sources  and  permitting 
authorities  to  develop  changes  to  SIP- 
required  monitoring  methods  through 
the  part  70  permitting  process  without 
having  to  imdergo  source-specific  SIP 
revisions.  The  SIP  revisions  creating 
this  “SIP  Flexibility”  would  provide  the 
public  an  opportunity  to  comment  on 
the  provision  both  at  the  State  and 
Federal  level,  and  would  require  EPA 
approval  into  the  SIP. 

For  major  monitoring  changes  and 
new  or  alternative  methods  approved 
pursuant  to  minor  or  major  NSR,  EPA 
believes  that  such  preconstruction 
actions  provide  an  adequate  forum  for 
initial  permitting  authority  approval  of 
these  changes  prior  to  the  minor  permit 
revision  process.  Such  a  forum  is 
especially  important  for  changes 
representing  new  or  alternative 
monitoring  methods.  Both  minor  and 
major  NSR  actions  are  required  by  EPA 
regulations  to  provide  public  process  for 
preconstruction  changes,  and  permitting 
authorities  have  developed  a  long¬ 
standing  practice  in  NSR  programs.  The 
NSR  actions  that  would  allow  major 
changes  or  establish  new  or  alternative 
methods  would  be  required  to  explicitly 
focus  upon  and  approve  the  monitoring 
change  to  be  eligible  for  subsequent 
minor  permit  revision  processing  under 
this  option,  and  would  be  required  to 
provide  the  forum  for  the  demonstration 
of  the  adequacy  of  the  monitoring 
change  under  part  64.  Given  the 


safeguards  discussed  above,  EPA 
believes  major  monitoring  changes  and 
changes  representing  new  or  alternative 
methods  could  appropriately  be 
processed  as  minor  permit  revisions. 

Integrating  the  proposed  option  into 
the  four-track  system  would  require 
some  amendment  to  the  proposed  minor 
permit  revision  criteria.  First,  this 
option  would  delete  the  proposed 
provision  that  changes  to  monitoring 
requirements  could  be  processed  as 
minor  permit  revisions  only  if  they  are 
necessary  to  implement  changes  that 
otherwise  qualify  for  this  track.  This 
option  would  replace  that  provision 
with  principles  establishing  the  scope  of 
eligible  monitoring  changes  as 
discussed  above. 

Second,  this  option  would  expand  the 
scope  of  eligible  changes  in  that  it 
would  create  an  exception  to  the 
proposed  provision  that  would  exdude 
changes  involving  a  limit  previously 
established  as  federally  enforceable 
solely  pursuant  to  part  70  procedures. 

As  is  the  case  for  de  minimis  permit 
revision  procedures,  EPA  believes  this 
exception  would  be  necessary  in  order 
to  allow  sources  and  permitting 
authorities  to  make  changes  to 
monitoring  where  no  other  changes 
trigger  preconstruction  review. 
Furthermore,  to  the  extent  a  source’s 
monitoring  method  is  established  solely 
through  part  70  procedures,  as  may 
occur  for  enhanced  monitoring 
protocols,  EPA  believes  it  would  not  be 
necessary,  once  those  protocols  have 
been  established  pursuant  to  significant 
permit  revision  procedures,  to  require 
that  all  changes  be  processed  through 
procedrires  beyond  those  provided  by 
the  minor  permit  revision  track,  given 
the  procedural  safeguards  that  would  be 
required  under  this  option. 

Third,  this  option  would  add  to  the 
application  and  public  docketing 
requirements  of  the  minor  permit 
revision  track  for  eligible  monitoring 
changes,  add  the  requirement  of  the 
demonstration  under  part  64  prior  to 
submission  of  a  minor  permit  revision 
application,  establish  the  abifity  to 
conduct  verification  testing  even  where 
existing  permit  terms  conflicted  with 
such  testing,  and  establish  a  separate 
liability  test  where  verification  testing 
demonstrates  post-permit  revision  that  a 
monitoring  change  was  not  adequate. 
While  these  amendments  to  the 
proposed  minor  permit  revision  track 
would  be  substantial,  EPA  believes  the 
result  is  a  more  coherent,  flexible,  and 
appropriate  approach  for  expeditiously 
processing  monitoring  changes. 

(iv)  Significant  Permit  Revisions. 
Under  this  option,  monitoring  changes 
that  did  not  qualify  for  the 
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administrative,  de  mmimis,  or  minor 
permk  revision  tracks  would  have  to  bo 
processed  as  significant  pennit 
revisions.  For  example,  a  switch  to  a 
new  monitoring  method  that  had  not 
been  affirmatively  reviewed  pursuant  to 
NSR,  including  a  new  parameter  to  be 
monitored,  would  be  required  to  be 
processed  as  a  significant  pennit 
revision.  The  significant  permit  revision 
process  would  also  be  required  few  the 
initial  imptementation  of  an  enhanced 
monitoring  protocol  in  order  to  ensure 
that  EPA  has  sufficient  review  of  the 
new  methml.  Part  64  will  provide 
further  discussion  oi  the 
implementation  of  an  enhanced 
monitorii^  larotocoL  The  EPA  solkks 
comment  on  whether  there  are  any  offier 
broad  types  df  changes  in  momtonng 
that  should  be  specifically  identified  as 
requiring  significant  permit  revision. 

&  Uubitity  Under  me  Alternative 
Option.  As  discussed  above  (see 
“Liability  Cor  Making  Changes  Before 
P«ndt  is  Revised”),  industry  expressed 
concern  in  settlement  discussions  that 
since  certain  monitoring,  recordkeeping 
and  reporting  reipiirements  may  be 
determined  on  a  case-by-case  basis  in 
the  permittii^  process,  the  utility  of  the 
proposed  streamlined  revision  tracks 
would  be  undermined  by  the  inability  of 
the  source  to  propose  with  certainty  die 
approfmate  compliance  terms  in  its 
pennit  reviaUm  application.  In 
particular,  industry  suggested  a  source 
mi^t  expose  itself  to  liability  if  it 
operated  a  cbaige  prior  to  final 
approval  of  the  ^ange  by  the  permitting 
authority.  Were  the  permitting  authority 
to  subsequently  disapprove  a  change 
that  the  source  had  already  begun  to 
oprerate,  the  source  would  be  subject  to 
liability  for  operating  in  violation  of  the 
applicable  permit  terms.  As  discussed 
earlier  in  this  notice,  the  Agency  has 
proposed  to  address  this  concern  by 
allowing  the  permitting  authority  to 
approve  proposed  permit  revisions 
(including  certain  changes  to  relev^anf 
compliance  terms)  and  to  allow  the 
permitting  authority  not  to  hold  the 
source  liable  for  having  operated  in 
violation  of  the  original  proposed 
permit  terms. 

However,  the  Agency  believes  the 
alternative  option  concerning  use  of  the 
proposed  reviskm.  tracks  for  changes  to 
source  compliance  monitoring  existing 
in  a  permit  may  eliminate  most,  if  not 
all,  of  the  short  term  uncertainty 
regarding  the  ^equacy  of  compliance 
terras  in  a  propos^  pennit  revision. 
Linder  the  ah»natiTe  optkm,  since  all 
changes  to  monitoring  requireraente  in 
an  existing  pennit  that  are  eHgible  few  de 
minimta  or  minor  permit  revisiorr  tracks 
must  have  been  iqiproved  by  the 


permitting  authority  prior  to  the 
submission  of  the  proposed  operati  ng 
permit  revision,  uncertainty  as  to  the 
permitting  authority's  positions  will  be 
eliminated.  In  addition,  the  existence  of 
prior  permitting  analysis  and  approval 
of  the  proposed  change  should  make  it 
less  likely  that  adjustments  to  the 
complitmce  monitoring  requirements 
will  be  necessary  in  the  permitting 
authorities  final  approv^  of  the  permit 
revisi  on¬ 
to  light  of  these  considerations,  the 
Agency  requests  comment  on  the  need 
for  appropriateness  of  provisions  in  the 
revision  procedures  discvtssed  earlier  in 
this  notice  that  allow  the  permitting 
authority  to  correct  minor  changes  in 
compfiance  monitoring  requirements  in 
the  final  permit  revision,  and  on 
whether  the  permitting  authority  should 
be  authorized  to  excuse  source  liability 
for  operating  changes  that  are 
subsequently  disapproved.  The  Agency 
also  s(dicits  comment  on  whether  under 
the  alternative  option  any  risk  of 
potential  source  liability  for  operating  a 
change  prior  to  final  permitting 
authority  appnwal  would  unreasonably 
limit  the  use  of  tiie  streamlined  revision 
{R-ocess  and  whether  the  integrity  of  the 
revision  process  for  compliance 
monitoring  would  be  better  assured  by 
allowing  sources  to  assume  the  full  risk, 
especially  given  the  greater  breadth  of 
compKance  monitoring  changes  subject 
to  streamlined  revision  procedures 
under  the  alternative  option  and  the 
greater  certainty  afiorded  by  requiring 
prior  permitting  authority  approval  of 
the  proposed  change. 

e.  Solicitation  of  Input  on  Test 
Method  Changes.  The  EPA  is  also 
soliciting  comment  on  whether  to  allow 
certain  test  method  changes  to  also  be 
eligible  for  review  under  permit  revision 
procedttres  more  streamlined  than  the 
significant  permit  revisioii  processes, 
similar  to  the  way  monitoring  changes 
are  addressed  in  the  proposed  option 
discussed  above.  While  the  potential 
need  to  revise  a  test  method  should 
generally  be  unrelated  to  the  previously 
describe  flexibility  needs  of  sources, 
EPA  believes  tliat  certain  types  of 
changes  to  test  methods  may  be 
appropriate  for  more  expeditious  review 
particularly  given  the  proposed  use  of 
method  391  as  set  forth  in  40  CFR  part 
63,  appendix  A,  as  the  standardized 
criteria  for  evaluating  changes  to  testing. 
As  discussed  with  respect  to  monitoring 
changes,  test  method  changes  would  be 
appropriate  only  as  allowed  by  the 
underlying  applicable  requirements, 
inchiding  the  SIP. 

The  EPA  is  considering  whether  the 
use  of  method  301  establishes  sufficient 
and  adequate  criteria  to  evahiatn  ntnv 


ahemative  and  major  changes  in  test 
methods.  A  proposed  alternative  test 
method  which  meets  the  criteria  in 
method  301  is  considered  substantially 
equivalent  to  the  existing  method,  and 
is  an  acceptable  change.  If  EPA  were  to 
allow  test  methods  to  be  changed 
pursuant  to  the  procediues  described 
above,  the  review  and  acceptance  of 
new  test  methods  using  the  method  301 
criteria  could  be  conducted  by  the 
permitting  authority,  and  EPA 
Headquarters  would  be  available  fur 
technical  assistance  and  arbitration  of 
approval  or  disapprovals  of  proposed 
methods. 

F.  General  Permits 

The  statute  and  the  current  rule 
authorize  permitting  authorities  to  issue 
general  permits  to  sources  that  are 
rimilar  enough  that  they  are  subj/ect  to 
the  same  set  of  applicable  recpiirenaents, 
may  be  monitored  in  the  same  way,  and 
thus  may  be  covered  by  the  same 
permit.  General  pennits  have  the 
potential  to  greatly  reduce  the  cost  of 
permitting  similar  sources  and  are  th« 
likely  approach  to  permitting  numerous 
smaller  sources.  The  Agency  considers 
general  pennits  an  important  element  of 
a  workable,  cost-elective  pennit 
program. 

Under  the  current  rule,  general 
permits  for  specific  source  categories  ate 
to  be  developed  using  full  permit 
issuance  procedures.  Following 
promulgation  of  the  general  permit, 
sources  that  believe  ffiey  meet  the 
criteria  for  coverage  by  the  general 
permit  may  submit  a  request  to  the 
permitting  authority  to  operate  under  it. 
The  permitting  authority  may  authorize 
sources  to  operate  under  the  general 
pennit  without  public  participation,  and 
such  authorizations  are  not  judicially 
reviewable.  A  source  authorized  to 
operate  under  a  general  permit, 
however,  is  subject  to  an  enforcement 
action  for  operating  without  a  part  70 
permit,  notwithstanding  the  permit 
shield  provisions,  if  the  source  is  later 
determined  not  to  qualify  for  cover^e 
under  the  general  p^miL 

In  the  preamble  to  the  current  rule, 
EPA  explained  that  the  primary  purpci.se 
of  general  permits  is  to  provide  a  les.s 
burdensome  means  of  permitting 
numerous  similar  sources,  and  that 
public  participation  in  and  judicial 
review  of  the  permitting  authority’s 
decision  to  authorize  a  source  to  operate 
under  a  general  permit  would 
undermine  that  purpose.  The  Agency 
sought  to  offset  the  lack  of  public  or 
jufhcial  review  with  the  provision 
making  sources  Uable  for  operatin^^ 
without  any  permit  if  they  were  later 
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determined  not  to  qualify  for  a  general 
permit. 

State  and  environmental  group 
petitioners  challenged  several  aspects  of 
the  current  rule’s  approach  to  general 
permits.  Both  groups  of  petitioners 
objected  to  the  provision  denying 
judicial  review  of  a  permitting 
authority’s  decision  to  authorize  a 
source  to  operate  under  a  general 
permit.  Environmental  group  petitioners 
also  objected  to  the  lack  of  public 
participation  in  the  decision  to 
authorize  operation  under  a  general 
permit.  The  petitioners  generally 
challenged  EPA’s  authority  to  exempt 
decisions  regarding  a  source’s  eligibility 
for  a  general  permit  from  public  review 
or  final  agency  action  from  judicial 
review.  They  were  also  not  convinced 
that  subjecting  a  source  to  continued 
liability  for  operating  without  a  part  70 
permit  was  enough  to  offset  the  loss  of 
public  or  judicial  review.  They  noted 
that  a  primary  purpose  of  title  V  was  to 
remove  from  enforcement  actions  the 
issue  of  what  requirements  applied  to  a 
source  and  that  EPA’s  approach  to 
general  permits  ran  counter  to  this 
purpose. 

The  Agency  has  reexamined  the 
general  permits  provisions  of  the 
current  rule  from  a  legal  and  policy 
standpoint,  and  has  concluded  that  the 
current  rule  provides  too  little 
opportunity  for  public  oversight  of  the 
general  permits.  AS  noted  above,  the 
current  rule  relies  exclusively  on  the 
availability  of  an  enforcement  action 
against  a  source  that  received 
authorization  to  operate  under  a  general 
permit  but  should  not  have,  to  ensure 
the  integrity  of  the  general  permitting 
process.  On  reflection,  EPA  agrees  with 
the  petitioners  that  this  liability 
provision  does  not  appropriately  or 
effectively  compensate  for  the  lack  of 
public  or  judicial  review  of  the 
authorization  decision  itself.  First,  the 
liability  provision  returns  to  the 
enforcement  arena  basic  issues  of 
applicability  that  the  permit  program 
was  established  to  settle  in  the 
permitting  process.  It  is  also 
questionable  how  effective  enforcement 
actions  would  be  as  a  remedy  to 
inappropriately  granted  authorizations. 
Without  public  notice  of  the 
authorization,  citizens  could  not  easily 
determine  who  had  been  granted 
authorization  and  on  what  basis. 
Citizens  would  therefore  be  poorly 
situated  to  bring  enforcement  actions  on 
their  own.  It  is  also  questionable 
whether  all  courts  would  be  willing  to 
impose  the  potentially  extremely  heavy 
penalties  that  could  have  accrued  if  a 
source  were  found  ineligible  for  a 
general  permit  in  an  enforcement  action. 


The  source  would  likely  argue,  and  a 
court  may  well  agree,  that  it  had 
received  and  reasonably  relied  upon  an 
authorization  to  operate  under  a  general 
permit. 

The  Agency  therefore  proposes  to 
delete  that  portion  of  the  rule  that 
provides  that  permitting  authority 
decisions  to  authorize  sources  to  operate 
under  general  permits  are  not  judicially 
reviewable.  The  Agency  also  proposes 
to  require  that  the  permitting  authority 
provide  public  notice  of  any 
authorization  decisions  it  has  made. 
Public  notice  could  be  provided  on  a 
monthly,  batched  basis,  as  EPA  is  also 
proposing  for  de  minimis  permit 
revisions. 

The  Agency  is  also  considering 
whether  to  revise  the  rule  to  require 
permitting  authorities  to  provide  an 
opportunity  for  public  objection  to 
authorization  requests.  If  the  public  had 
some  opportunity  to  participate  in  the 
permitting  authority’s  decision-making 
process  itself,  fewer  challenges  to 
authorization  requests  would  end  up  in 
court,  and  those  that  did  would  likely 
have  the  benefit  of  an  underlying 
administrative  record  for  the  court  to 
consider  in  making  its  decision.  The 
Agency  requests  comment  on  the  need 
for  public  comment  on  decisions  by  the 
permitting  authority  to  authorize 
operation  under  a  general  permit. 

One  manner  of  offering  the  public  an 
opportunity  to  participate  in 
authorization  decisions  is  that  proposed 
for  de  minimis  change  procedures.  As 
described  before,  the  proposed  de 
minimis  chemge  procedures  would 
require  a  monthly  public  listing  of  the 
de  minimis  changes  for  which  the 
permitting  authority  had  received 
applications  the  previous  month.  Upon 
posting  of  the  monthly  list,  the  public 
would  have  a  specified  period  of  time 
in  which  to  petition  the  permitting 
authority  to  disapprove  die  change 
request.  The  permitting  authority  would 
then  have  a  specified  period  of  time  in 
which  to  respond  to  any  public 
objections,  and  if  at  the  end  of  that 
period  it  had  not  denied  the  change 
request,  the  request  would  be  deemed 
granted.  A  citizen  unsuccessful  in 
persuading  the  permitting  authority  to 
object  to  the  change  would  be  able  to 
seek  EPA  or  judicial  review.  No  permit 
shield  would  be  available  for  permit 
revisrions  processed  using  these 
procedures. 

Applied  to  the  general  permit  context, 
the  process  would  entail  a  monthly 
public  listing  of  the  sources  that  had 
requested  authorization  to  operate 
under  the  general  permit;  a  specified 
period  of  time  for  the  public  to  object 
to  any  such  requests;  a  specified  period 


of  time  for  the  permitting  authority  to 
respond  to  any  objections;  default 
granting  of  authorization  if  the 
permitting  authority  failed  to  act  by  end 
of  the  period  for  its  response;  and 
recourse  to  EPA  or  the  courts  if  a  public 
objection  had  not  been  heeded. 

Unlike  the  de  minimis  revision 
procedures,  however,  EPA  believes  that 
authorizations  granted  (or  deemed 
granted)  in  accordance  with  these 
public  procedures  could,  at  the 
permitting  authority’s  discretion, 
provide  a  source  receiving  such  an 
authorization  with  a  shield  against  an 
enforcement  action  for  operating 
without  a  permit.  In  other  words,  EPA 
would  delete  the  current  rule’s 
provision  that  leaves  a  source  that 
receives  an  authorization  to  operate 
under  a  general  permit  liable  for 
operating  without  a  permit  if  the  source 
is  found  in  an  enforcement  action  to  not 
qualify  for  the  general  permit  under 
which  it  has  b^n  operating.  The 
Agency  requests  comments  on  whether 
a  shield  against  enforcement  against 
operating  without  a  permit  should  be 
available  if  the  Agency  were  to  require 
procedures  like  those  described  above. 

It  notes  that  whether  or  not  such  a 
shield  is  made  available,  the  permitting 
authority  could  provide  for  a  shield 
when  it  first  issues  the  general  permit  to 
the  effect  that  a  source  which  qualifies 
to  use  the  general  permit  may  rely  on 
the  terms  of  the  permit  to  comply  with 
the  Act’s  requirements  addressed  in  the 
general  permit. 

The  Agency  believes  that  the  process 
described  above  has  the  advantage  of 
providing  for  public  participation  in 
decisions  about  the  eligibility  of 
particular  sources  for  a  general  permit 
in  a  manner  that  would  not  place  any 
undue  burden  on  sources.  A  source 
interested  in  being  covered  by  a  general 
permit  would  only  have  to  apply  to  the 
permitting  authority,  and  would  not 
have  to  further  interact  with  the 
permitting  authority  unless  its 
application  was  questioned  or  denied. 
Obviously,  public  involvement  in 
review  of  a  source’s  application  may 
lead  to  more  questions  than  would  have 
otherwise  occurred,  but  one  of  the 
benefits  of  pubUc  participation  is  the 
additional  scrutiny  it  affords.  The 
Agency  recognizes,  moreover,  that  the 
cost  of  providing  an  opportunity  for 
public  participation  would  be  passed  pn 
to  sources  through  permit  program  fees. 
These  costs  to  the  source,  however, 
would  be  offset  by  the  availability  of  the 
shield  against  enforcement  for  operation 
without  a  permit  that  the  procedures 
would  afford. 

The  Agency  is  interested  in  receiving 
comment  on  the  burden  the  process 
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described  above  would  place  on 
permitting  authorities.  For  de  minimis 
changes,  EPA  is  not  proposing  that 
public  notice  take  any  particular  form, 
and  it  is  not  suggesting  any  particular 
form  for  general  permits,  either. 
Potentially,  low  cost  means  of  publicly 
circulating  the  list  of  general  permit 
applicants  could  be  found.  Permitting 
authorities  would  more  likely  incur  any 
substantial  added  costs  as  a  result  of  the 
need  to  respond  to  public  comment.  To 
the  extent  that  the  public  raised 
significant  concerns  about  the  eligibility 
of  a  source  for  a  general  permit,  though, 
these  costs  would  be  justified.  To  the 
extent  the  public  comments  were  not 
significant  or  germane,  the  permitting 
authority  would  require  less  time  to 
respond  to  them,  if  it  had  to  respond  at 
all. 

The  Agency  is  also  interested  in 
receiving  comment  on  an  alternative 
approach  to  authorizing  sources  to 
operate  under  general  permits.  Under 
this  approach,  the  permitting  authority 
could  authorize  sources  to  operate 
under  a  general  permit  without  public 
involvement,  but  would  be  required  to 
provide  after-the-fact  notice  to  the 
public  of  the  sources  whose  requests  for 
a  general  permit  were  granted.  The 
permitting  authority  would  also  be 
required  to  provide  as  part  of  its  permit 
program  an  expedited  means  of 
revoking  a  permit  (see  discussion  of 
permit  revocation  procedures  elsewhere 
in  this  preamble).  The  public  would 
have  the  opportunity  to  petition  the 
permitting  authority  to  use  the 
expedited  process  to  revoke  the 
authorization  a  source  had  received 
from  the  permitting  authority. 

The  advantage  of  this  approach  would 
be  that  a  source  could  obtain 
authorization  without  having  to  wait  for 
the  expiration  of  the  periods  for  public 
objection  and  permitting  authority 
response.  From  the  public’s  standpoint, 
it  would  not  require  full  permit  issuance 
procedures  (which  the  permitting 
authority  has  18  months  to  complete)  to 
revoke  an  improper  authorization  to 
operate  under  a  general  permit.  This 
approach  would  be  preferable, 
moreover,  to  that  taken  by  the  current 
rule,  in  that  questions  of  eligibility 
would  be  settled  in  an  administrative 
action  prior  to  an  enforcement  action. 
The  Agency  requests  comments  on 
whether  it  would  be  appropriate  to 
establish  minimum  criteria  for 
expedited  permit  revocation  procedures 
if  it  were  to  take  this  approach,  and  if 
so,  what  those  criteria  should  be. 

A  difference  betw'een  the  two 
approaches  would  be  the  availability  of 
the  permit  shield.  As  explained  above, 
EPA  believes  that  general  permits  issued 


pursuant  to  procedures  like  those 
proposed  for  de  minimis  changes  could 
provide  a  shield  against  enforcement  for 
operating  without  a  permit,  even  if  the 
source  is  later  determined  to  not  qualify 
for  the  general  permit.  Under  the  second 
approach  described  above,  the  source 
would  obtain  its  authorization  without 
the  benefit  of  any  public  involvement, 
and  mider  such  circumstances  EPA 
believes  it  would  be  inappropriate  to 
afford  any  permit  shield.  Commenters 
should  tcd;en  into  account  the  potential 
availability  of  a  shield  for  the  former 
approach  in  commenting  on  the  relative 
merits  of  the  two  approaches. 

IV.  Other  Changes  and  Clarifications 

The  following  section  of  today’s 
notice  addresses  other  issues  raised  in 
the  permits  case  or  during  State/local 
agency  and  EPA  implementation  of  the 
part  70  permits  program.  The  issues  are 
presented  in  the  order  of  the  sections  in 
part  70  to  which  they  relate.  The  EPA 
proposes  to  resolve  some  issues  through 
rule  revisions  while  for  others  the 
Agency  offers  clarifications  or  guidance. 

A.  Section  70.2 — Definitions 

1.  Applicable  Requirements 

a.  Emissions  or  Offset  Credits  and 
Limits  Taken  to  Avoid  Applicable 
Requirements.  The  current  definition  of 
“applicable  requirements’’  in  part  70 
does  not  include  an  explicit  reference  to 
requirements  that  create  emissions  or 
offset  credits  or  that  limit  emissions  for 
the  purpose  of  avoiding  applicable 
requirements.  The  proposed  change 
would  clarify  that  applicable 
requirements  include  any  emissions- 
limiting  requirement  that  is  eniorceable 
by  EPA  and  by  citizens  under  the  Act 
and  that  is  imposed  on  a  source  for 
purposes  of  creating  an  emissions  or 
offset  credit  or  avoiding  the 
applicability  of  other  applicable 
requirements.  Several  petitioners  in  the 
permits  case  are  concerned  that  the  rule 
may  be  read  to  not  require  the  inclusion 
of  such  requirements  in  a  part  70 
permit.  The  Agency  believes  that 
virtually  all  such  requirements  fall 
within  the  scope  of  the  listed 
components  in  the  definition  of 
applicable  requirements.  For  instance, 
limits-taken  to  avoid  major  NSR  are 
generally  established  in  minor  NSR 
permits  the  terms  of  which  are  included 
as  applicable  requirements  under 
paragraph  (2)  of  the  definition. 
Likewise,  a  source’s  ability  to  earn 
emissions  or  offset  credits  is  generally 
groimded  in  regulations  establishing  an 
emission  control  program  or  standard 
(e.g.,  NSR  or  MACT)  that  are  also  listed 


as  sources  of  applicable  requirements  in 
the  current  rule. 

The  Agency  nevertheless  appreciates 
petitioners’  concern  that  without  an 
explicit  reference  in  the  applicable 
requirements  definition,  at  least  some 
limits  taken  for  potential  to  emit  or 
emissions  credit  purposes  might  be 
construed  as  not  felling  within  the  listed 
categories  of  applicable  requirements.  It 
is  important  to  include  these  voluntarily 
undertaken  limits  in  part  70  permits,  as 
they  require  emissions  reductions  or 
controls  that  allow  a  source  to  avoid 
other,  presumably  more  onerous, 
emissions  reductions  or  controls.  It  is 
especially  important  if  the  limit  creates 
a  credit  to  be  used  to  allow  increased 
emissions  at  another  source.  The 
Agency  is  thus  proposing  to  explicitly 
include  these  requirements  in  the  list  of 
applicable  requirements.  A  new 
paragraph  (2)  is  proposed  to  be  added 
under  the  definition  of  applicable 
requirement  to  reflect  these  changes. 

The  remaining  paragraphs  would  be 
renumbered  accordingly. 

b.  Title  VI  Requirements. — Currently, 

§  70.2  defines  “applicable  requirement’’ 
to  include  “lajny  standard  or  other 
requirement  of  the  regulations 
promulgated  to  protect  stratospheric 
ozone  under  the  title  VI  of  the  Act, 
unless  the  Administrator  has 
determined  that  such  requirements  need 
not  be  contained  in  a  part  70  permit” 
(emphasis  added).  In  today’s  action, 

EPA  proposes  to  determine  that  certain 
title  VI  requirements  need  not  be 
included  in  part  70  permits. 

The  EPA  believes  that  portions  of  the 
title  VI  program  are  fundamentally 
different  from  the  other  programs 
contained  within  the  definition  of 
“applicable  requirements”  in  part  70. 
These  other  programs  (e.g,  NSR,  PSD, 
NSPS,  toxic  air  pollutants,  acid  rain, 
and  solid  waste  combustion  (section 
129))  are  based  on  control  of  emissions 
from  stationcuy  sources  which  produce 
pollutants  as  a  result  of  their  various 
processes.  In  contrast,  the  title  VI 
program  reduces  ozone-depleting 
substances  (ODS)  not  so  much  by 
requiring  controls  on  emissions  but  by 
requiring  the  phaseout  of  production  of 
ODS,  technician  certification,  bans  on 
non-essential  products,  evaluation  of 
alternatives  for  the  most  potent  ODS, 
regulation  of  interstate  commerce  of 
ODS,  and  warning  label  requirements 

In  addition,  to  be  most  effective,  rnsiny 
title  VI  activities  require  national 
consistency  which  could  be 
compromised  if  implemented  by  State 
or  local  operating  permit  programs. 
Therefore,  EPA  proposes  to  delete  as 
applicable  requirements  the 
requirements  of  sections  604-607  and 
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610-612  of  the  Act.  Today’s  proposal 
would  retain,  however,  the  title  VI 
regulations  under  sections  608  and  609, 
which  apply  to  ODS  capture  and 
recycling  during  service  and  disposal  of 
refrigerator  equipment  and  air 
conditioners  (including  motor  vehicle 
air  conditioners  (MVAC)).  These 
requirements  are  more  similar  to 
requirements  issued  under  section  111 
and  112. 

(1)  Phase  Out  of  Production  and 
Consumption  of  ODS — Section  604,  605, 
and  606.  Sections  604,  605,  and  606  of 
the  Act  require  EPA  to  promulgate  a 
schedule  to  phase  out  the  production 
and  use  of  ozone-depleting  chemicals, 
and  to  accelerate  the  phaseout  if  certain 
actions  occur.  On  December  10, 1993, 
EPA  promulgated  regulations  which 
accelerated  the  originally  promulgated 
schedule  for  the  phaseout  (40  CFR  82, 
Subpart  A,  58  FR  65018).  Under  the 
accelerated  phaseout,  production  of 
Class  I  substances  will  be  phased  out  by 
1996.  Class  I  substances  are  CFC’s, 
‘halons,  carbon  tetrachloride,  methyl 
chloroform,  and  methyl  bromide.  The 
phaseout  is  accompUshed  by  issuing 
decreasing  numbers  of  production  and 
consumption  allowances  to  ODS 
producers  and  importers  w'hich  are  few 
in  number  and  scattered  across  the 
country.  Allowances  are  issued  not  to 
individual  facilities  but  to  corporations, 
many  of  which  have  facilities  in  more 
than  one  State.  Beyond  that,  the 
program  involves  a  national  allowance 
trading  system.  Thus,  determination  of 
compliance  with  the  program  must 
occur  using  a  coordinated  national 
program.  For  these  reasons,  EPA 
believes  that  implementation  of  this 
program  through  part  70  permits  would 
be  inappropriate  and  that  these 
applicable  requirements  need  not  be 
contained  in  operating  permits. 

Focusing  implementation  of  this 
regulation  through  EPA  conserves 
resources,  promotes  efficiency  and 
avoids  possible  misunderstandings. 

(2)  National  Recycling  and  Emission 
Reduction  Program — Section  608.  The 
EPA  believes  that  the  regulations 
promulgated  pursuant  to  section  608  of 
title  VI  are  applicable  requirements  that 
should  be  included  in  operating  permits 
(40  CFR  82,  Subpart  F,  58  FR  28660), 
because  inclusion  of  those  requirements 
in  part  70  permits  will  facilitate  their 
implementation  and  enforcement. 
Inclusion  of  these  requirements  in  part 
70  permits,  however,  does  not  diminish 
EPA’s  authority  to  enforce  section  608 
directly. 

On  May  14, 1993,  EPA  promulgated 
final  regulations  pursuant  to  section  608 
of  the  Act.  These  regulations  require 
recycling  of  ozone-depleting  refrigerants 


which  are  recovered  during  servicing  of 
non-motor  vehicle  air  conditioning  or 
refrigeration  equipment.  The  rules  also 
require  recycling  during  disposal  of  all 
air  conditioning  and  refiigeration 
equipment.  In  addition,  the  regulations 
establish  certain  service  practices  which 
reduce  emissions  of  refrigerants  and 
provide  for  training  and  certification  of 
the  technicians  who  service  air 
conditioners  and  refrigeration 
equipment.  A  source  is  in  the  best 
position  to  ensure  that  any  disposal  or 
repair  work  done  at  the  source  is  done 
only  by  technicians  who  are  properly 
certified.  In  addition,  part  70  requires  a 
compliance  certification  signed  by  a 
responsible  official.  Inclusion  of  the 
section  608  requirements  in  the  part  70 
permit  will  assist  enforcement  of  these 
regulations  by  allowing  permitting 
authority  enforcement  officials  to 
investigate  and  monitor  compliance 
with  the  requirements  of  this  program.  . 

(3)  Servicing  of  Motor  Vehicle  Air 
Conditioners — Section  609.  The  EPA 
believes  that  the  regulations 
promulgated  under  section  609  of  title 
VI  should  be  in  part  70  peimits  to 
facilitate  implementation  and 
enforcement  of  those  regulations. 
Inclusion  of  those  requirements  in  a  part 
70  permit  does  not  diminish  EPA’s 
authority  to  enforce  section  609  directly. 

On  July  14, 1992,  EPA  promulgated 
final  regulations  pursuant  to  section  609 
of  the  Act  (40  CFR  82.  Subpart  B,  57  FR 
31241).  These  regulations  prescribe 
standards  and  requirements  for 
servicing  motor  vehicle  air  conditioners. 
The  regulations  also  require  certification 
for  service  technicians  who  repair  or 
service  motor  vehicle  air-conditioning 
units.  Technicians  must  be  certified  to 
use  approved  equipment  to  recover  and 
recycle  certain  refrigerants.  The 
regulations  also  prohibit  the  sale  of 
small  containers  (under  20  pounds)  of 
ODS  to  anyone  except  certified 
technicians. 

Many  part  70  sources  have  company 
cars  or  fleets  of  motor  vehicles.  The 
need  for  motor  vehicle  air  conditioner 
maintenance  and  service  is  routine  and 
foreseeable.  In  addition,  technicians 
who  perform  the  MVAC  repair  and 
maintenance  are  usually  either 
employees  of  the  pgrt  70  source  or 
independent  contractors.  The  source  is 
in  the  best  position  to  ensure  these 
technicians  are  properly  certified  before 
performing  any  work.  'The  EPA  believes 
that  including  section  609  requirements 
in  operating  permits  will  enhance 
compliance  with  these  requirements  by 
requiring  a  compliance  certification 
signed  by  a  responsible  official. 

(4)  Nonessential  Products  Containing 
Chlorofluorocarbons — Section  610.  On 


January  15, 1993,  EPA  promulgated 
final  regulations  which  prohibit  the  sale 
and  distribution,  or  offer  of  sale  or 
distribution,  of  certain  “nonessential” 
products  into  interstate  commerce 
which  contain  or  were  produced  with 
CFC’s  after  specified  dates  (40  CFR  82, 
Subpart  C,  58  FR  4768).  On  December 
30, 1993,  EPA  promulgated  final 
regulations  which  prohibit  the  sale  and 
distribution,  or  offer  of  sale  or 
distribution,  of  certain  “nonessential” 
products  into  interstate  commerce 
which  contain  or  were  produced  with 
hydrochlorofluorocarbons  (HCFC)  after 
specified  dates  (40  CFR  82,  Subpart  C. 

58  FR  69637).  Examples  of 
“nonessential”  products  are  cleaning 
fluids  for  noncommercial  photographic 
or  electronic  equipment.  These  rules 
involve  the  movement  of  certain  items 
into  interstate  commerce,  not  the 
emission  of  pollutants  from  stationary 
sources.  The  EPA  believes  that  the 
operating  permit  program  was  not 
intended  to  implement  and  enforce 
these  types  of  provisions,  and  that  the 
section  610  regulations  are  more 
appropriately  implemented  and 
enforced  nationally  by  EPA,  therefore. 
EPA  believes  that  section  610  applicable 
requirements  need  not  be  contained  in 
operating  permits. 

(5)  Labeling — Section  611.  On 
February  11, 1993,  EPA  promulgated 
final  regulations  establishing  labeling 
requirements  for  products  manufactured 
with  ODS,  products  that  contain  these 
substances,  and  the  physical  containers 
of  these  substances  (40  CFR  82,  Subpart 
E,  58  FR  8136).  These  products  must 
contain  a  conspicuous  “warning  label” 
which  clearly  informs  the  reader  that 
the  product  contains  (or  was 
manufactured  with)  substances  which 
harm  “*  *  *  public  health  and  the 
environment  by  destroying  ozone  in  the 
upper  atmosphere  *  *  *’*  (40  CFR 
82.106).  The  warning  label  requirement 
does  not  necessarily  apply  to  particular 
facilities,  but  instead  applies  more 
generally  to  the  company  which 
produces  covered  products.  Inclusion  of 
these  requirements  in  a  part  70  permit 
could  thus  be  inappropriate  or  at  least 
unnecessary.  Accordingly.  EPA  believes 
that  there  is  no  significant  benefit  to 
including  these  requirements  in  part  70 
permits  and  proposes  that  they  not  be 
included. 

(6)  Safe-Alternatives — Section  612. 

On  March  18. 1994,  EPA  issued  final 
regulations  pursuant  to  section  612  of 
the  Act  establishes  a  program  to 
identify,  evaluate,  and,  if  warranted, 
regulate  substitutes  for  ODS  (40  CFR  82, 
Subpart  G,  59  FR  13044).  ’This  program 
is  called  the  Significant  New 
Alternatives  Policy  (SNAP)  program  and 
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is  intended  to  facilitate  the  switch  to 
non-ozone-depleting  chemical 
substitutes.  The  EPA  believes  that  this 
program  cannot  be  implemented  via 
operating  permits  because  EPA  is 
charged  with  judging  the  acceptability 
of  non-ozone-depleting  chemical 
substitutes.  This  function  must  be 
performed  at  the  Federal  level  to 
provide  for  national  consistency. 
However,  operating  permits  may  refer  to 
the  SNAP  list  of  acceptable  ODS 
alternatives  in  order  to  provide 
maximum  flexibility  under  regulations 
promulgated  under  sections  608  and 
609. 

The  EPA  reserves  the  right  to 
determine  through  future  rulemaking 
that  the  applicable  requirements  of  title 
VI  it  today  proposes  to  not  include  in 
part  70  permits  be  included  if  evidence 
arises  indicating  that  such  applicable 
requirements  should  be  contained  in 
operating  permits.  Similarly,  EPA  may 
determine  in  future  rulemaking  that  the 
applicable  requirements  of  sections  608 
and/or  609  need  not  be  contained  in 
operating  permits. 

2.  Administrator 

In  several  places  in  part  70,  a  change 
is  made  where  reference  is  made  to  the 
Administrator  to  reflect  that  the 
appropriate  reference  should  be  “his  or 
her”  instead  of  “his.” 

3.  Deletion  of  “Section  502(b)(10) 
Change”  Definition 

The  definition  of  “Section  502(b){10) 
changes”  is  being  deleted  since  the 
provisions  using  that  term  are  being 
revised  such  that  the  term  is  no  longer 
needed.  Refer  to  the  previous  discussion 
of  the  revisions  proposed  to  be  made  to 
the  permit  revision  procedures  in  §  70.7. 

4.  Addition  of  Major  NSR  and  Minor 
NSR  Definitions 

Definitions  of  “major  new  source 
review”  and  “minor  new  source 
review”  are  being  added  so  they  can  be 
used  in  describing  the  proposed  revised 
permit  revision  procedures.  Since  the 
various  processes  by  which  permits 
would  be  revised  under  the  proposed 
four-track  system  often  would  depend 
on  whether  the  change  had  been 
previously  subject  to  major  or  minor 
NSR,  it  is  critical  to  define  these  terms. 

5.  Major  Source  Definition 

a.  SIC  Codes  for  Hazardous  Air 
Pollutants  (HAP’s)  Sources.  Today’s 
proposal  would  change  the  definition  of 
major  source  in  part  70  to  conform  to 
the  definition  in  section  112(a)  of  the 
Act  and  implementing  regulations 
governing  HAP’s  sources  recently 
promulgated  in  40  CFR  part  63.  Under 


the  current  definition  of  “major  source” 
in  part  70,  a  stationary  source  or  group 
of  stationary  sources  located  within  a 
contiguous  boimdary  and  under 
common  control  would  be  considered  to 
be  a  major  source  only  if  those 
stationary  sources  belong  to  the  same 
two-digit  SIC  code.  However,  in  section 
112  of  the  Act  and  40  CFR  part  63  there 
is  a  somewhat  broader  definition  of 
major  source  of  HAP  emissions  (see  40 
CFR  63.2).  “Major  source”  is  defined  in 
part  63  as  any  stationary  source  or  group 
of  stationary  sources  located  within  a 
contiguous  boundary  and  under 
common  control  that  emits  (or  has  the 
potential  to  emit,  considering  controls) 
above  a  threshold  level  of  HAP’s, 
regardless  of  SIC  code  commonality. 

As  currently  written,  part  70  requires 
some,  but  not  all,  sources  considered 
major  under  part  63  to  obtain  a  part  70 
permit.  Unless  the  part  70  definition  is 
revised  as  proposed,  there  will  likely  be 
some  sources  that  are  major  for 
purposes  of  part  63  but  not  major  for 
purposes  of  part  70.  These  sources 
could  be  subject  to  a  section  112 
standard  or  other  requirement,  but 
under  the  current  rule  would  not  have 
to  apply  for  and  obtain  a  part  70  permit 
until  required  to  do  so  by  a  specific 
section  112  standard.  Section  501  of  the 
Act  defines  major  source  for  title  V 
purposes  as,  among  other  things,  major 
sources  as  defined  in  section  112  of  the 
Act.  Section  502(a)  requires  that  all 
major  sources  obtain  permits.  Since  EPA 
has  defined  section  112  major  sources  in 
part  63,  there  is  no  basis  for  a  different 
definition  in  part  70.  Moreover,  EPA 
believes  the  implementation  of  section 
112  will  be  enhanced  if  it  is  clear  from 
the  start  that  any  source  that  would  be 
major  under  part  63  must  apply  for  a 
part  70  permit  within  12  months  (or  a 
shorter  time  designated  by  the 
permitting  authority)  of  becoming 
subject  to  the  part  70  program. 

Therefore,  today’s  notice  proposes  to 
change  the  definition  of  major  source  in 
part  70  to  include  all  sources  defined  as 
major  in  part  63. 

b.  Fugitive  Emissions.  The  current 
definition  of  “major  source”  in  part  70 
requires  sources  to  count  fugitive 
emissions  in  determining  major  source 
status  for  PSD  and  nonattainment  NSR 
purposes,  when  the  source  is  subject  to 
a  standard  promulgated  under  section 
1 11  or  112  of  the  Act,  regardless  of 
when  the  standard  was  established.  In 
previous  rulemaking  under  section 
302(j),  EPA  has  determined  that  fugitive 
emissions  for  purposes  of  NSR  are  to  be 
counted  for  sources  in  categories  subject 
to  section  111  or  112  standards  that 
w'ere  established  prior  to  August  7, 

1980.  One  petitioner  asserts  that  EPA 


may  not  require  that  fugitives  be 
counted  in  determining  NSR  major 
source  status  for  sources  in  categories 
subject  to  section  111  or  112  standards 
promulgated  on  or  after  August  7, 1980 
without  conducting  future  rulemaking 
under  section  302(j). 

The  EPA  agrees  that  it  did  not  follow 
the  procedural  steps  necessary  under 
section  302(j)  to  expand  the  scope  of 
sources  for  which  fugitives  must  be 
counted  in  making' NSR  major  source 
determinations.  Today’s  proposed 
revision  would  thus  change  paragraph 
(2)(xxvii)  of  the  definition  of  “major 
source”  such  that  only  a  source 
belonging  to  a  source  category  subject  to 
a  section  111  or  112  standard  issued 
prior  to  August  7, 1980  would  be 
required  to  count  fugitive  emissions  of 
the  pollutant  regulated  by  that  standard 
in  determining  if  it  were  major  for  NSR 
purposes.  States  would  not  be  required 
to  provide  that  a  source  belonging  to 
source  category  subject  to  a  section  111 
or  112  standard  promulgated  after 
August  7, 1980  include  fugitive 
emissions  of  the  relevant  pollutant  in  its 
calculation  of  NSR  major  source  status, 
unless  and  until  EPA  conducts  future 
section  302(j)  rulemaking  (except  where 
such  a  source  would  qualify  as  a 
support  facility;  see  discussion  below). 

With  respect  to  determinations  of 
major  source  status  under  section  112, 
EPA  believes  the  Act  requires  that 
fugitive  emissions,  to  the  extent 
quantifiable,  be  counted.  The  section 
112(a)(1)  “major  source”  definition  is 
distinguishable  from  the  part  C  and  part 
D  definitions  of  major  source  in  some 
important  respects.  Section  112(a)(1) 
uses  the  term  "major  source”  as 
opposed  to  “major  stationary  source,” 
and  legislative  history  indicates  an 
intent  to  treat  this  definition  as  distinct 
from  the  section  302(j)  “major  stationary 
source”  definition.  The  Senate 
Committee  Report  states  that  “[t)he 
concept  of  ‘major  source’  is  not  used  in 
the  current  regulatory  regime  for 
hazardous  air  pollutants  and,  thus,  a 
definition  of  ‘major  source’  ne[e)ds  to  be 
added  to  section  112.  The  definition 
established  here  will  only  apply  in  the 
context  of  this  section  and  should  not  be 
confused  with  other  meanings  of  the 
term  ‘major  source’  in  [parts  C  and  Dj 
of  the  Act”  (S.  Rep.  No.  228, 101st 
Cong.,  1st  Sess.  150-51  (1989)). 
Moreover,  section  112  establishes  a  new 
regulatory  program  the  focus  of  which  is 
specific  hazardous  air  pollutants  at 
source  categories  to  be  determined  by 
EPA.  All  this  suggests  that  the  section 
302(j)  rulemaking  requirement  does  not 
apply  in  the  context  of  section  112,  and 
that  fugitive  emissions  must  therefore  be 
included  for  purposes  of  determining 
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whether  a  source  is  major  under  section 
112(a)(1). 

The  current  part  70  rule  requires  that 
fugitive  emissions  be  included  in  the 
determination  of  major  sources  of 
section  112  pollutants  under  paragraph 
(1)  of  the  definition  of  “major  source,” 
although  EPA  acknowledges  that  the 
existing  language  may  be  unclear  in  this 
respect.  In  paragraph  (l)(i)  of  the 
definition  of  “major  source,”  therefore, 
the  words  “including  fugitive 
emissions”  are  proposed  to  be  added  to 
clarify  that  fugitive  emissions  of  any 
hazardous  air  pollutant  listed  in  section 
112(b)  of  the  Act  must  be  counted  in 
calculating  the  source’s  emissions  to 
determine  if  the  source  is  major  under 
section  112(a)(1). 

Pollutants  for  which  a  standard  has 
been  set  under  section  112  after  August 
7, 1980  are  included  in  the  list  of  HAP’s 
in  section  112(b)  of  the  Act.  Fugitives 
for  those  pollutants  must  thus  be 
counted  in  determining  whether  a 
source  is  major  under  paragraph  (l)(i)  of 
the  part  70  definitidn  of  “major  source.” 

For  further  analysis  of  when  fugitives 
must  be  coimted  in  making  major  source 
determinations  under  the  Act,  see  in  the 
docket  for  this  rulemaking  (A-93-50) 
the  March  8, 1994  memorandum, 
“Consideration  of  Fugitive  Emissions  in 
Major  Source  Determinations”  firom 
Lydia  Wegman,  Deputy  Director,  Office 
of  Air  Quality  Planning  and  Standards 
to  EPA’s  Regional  Office  Air  Division 
Directors. 

c.  Support  facility.  A  clarification  of 
the  definition  of  “major  source”  is 
proposed  to  reflect  EPA’s  intention  with 
respect  to  including  the  emissions  of 
support  facilities  when  determining  if  a 
source  is  major.  The  preamble  to  the 
part  70  proposal  states  that  “*  *  *  any 
equipment  used  to  support  the  main 
activity  at  a  site  would  also  be 
considered  as  part  of  the  same  major 
source  regardless  of  the  2-digit  SIC  code 
for  that  equipment”  (56  FR  21724).  The 
discussion  goes  on  to  indicate  that 
greater  than  50  percent  of  the  output  of 
the  support  equipment  would  have  to  be 
dedicated  to  a  source  to  be  considered 
as  part  of  the  same  major  source.  The  ' 
proposed  clarification  would  establish 
the  term  “support  facility”  and  specify 
that  emissions  fi’om  such  a  facility 
would  be  included  with  the  source  it  is 
supporting  if  50  percent  or  greater  of  its 
output  were  dedicated  to  that  source. 

6.  Potential  to  Emit 
The  current  definition  of  “potential  to 
emit”  in  part  70  refers  to  limitations 
enforceable  by  the  Administrator. 
Several  petitioners  pointed  out  that 
federally-enforceable  potential  to  emit 
limits  are  enforceable  under  the  Act  by 


the  Administrator  and  by  citizens.  The 
Administrator  agrees,  and  thus  proposes 
to  revise  the  definition  so  that 
limitations  are  considered  in 
determining  a  source’s  potential  to  emit 
if  they  are  enforceable  by  the 
Administrator  and  citizens  under  the 
Act. 

7.  Responsible  Official 

The  definition  of  “responsible 
official”  is  proposed  to  be  revised  to 
allow  a  person  other  than  the  designated 
representative  to  be  the  responsible 
official  for  activities  not  related  to  acid 
rain  control  at  affected  sources.  The 
reason  for  this  proposed  change  is  that 
the  nature  of  the  responsibilities  of  a 
designated  representative  (e.g., 
performing  allowance  account 
transactions)  has  prompted  many 
owners  and  operators  of  affected'  sources 
to  select  corporate  personnel,  in  lieu  of 
site  personnel,  to  act  as  their  designated 
representative.  Such  persons,  though, 
may  not  be  in  the  best  position  to 
handle  title  V  duties  not  related  to  acid 
rain.  This  revision,  therefore,  would 
allow  sources  to  designate  the 
appropriate  individual  to  carry  out  each 
responsibility.  Procedurally,  the 
designated  representative  would  still  be 
responsible  for  signing  all  documents 
relating  to  acid  rain  (e.g.,  the  acid  rain 
permit  applications  and  revision 
requests)  and  would  be  authorized  to 
submit  them  directly  to  the  permitting 
authority  for  action  without  the  consent 
of  the  non-acid  rciin  responsible  official. 
Similarly,  the  non-acid  rain  responsible 
official  may  carry  out  responsibilities 
not  related  to  the  acid  rain  program 
without  the  consent  of  the  designated 
representative. 

8.  Title  I  Modification 

As  previously  discussed,  the  failure  of 
the  current  rule  to  define  the  phrase 
“modification  under  any  provision  of 
title  I  of  the  Act,”  has  caused  confusion 
and  controversy.  The  EPA  is  thus 
proposing  today  to  add  a  new  definition 
of  “Title  I  modification”  or 
“modification  under  any  provision  of 
title  I”  to  specify  that  it  includes  minor 
NSR  actions. 

B.  Section  70.3 — Applicability 

1.  Part  C  and  D  Sources 

Section  502(a)  of  the  Act  includes  in 
the  list  of  sources  required  to  obtain  a 
permit  “*  *  *  any  other  source 
required  to  have  a  permit  under  part  C 
or  D  of  title  I.  *  *  *”  Although  this 
category  was  not  specifically  mentioned 
in  §  70.3(a),  EPA  notes  that  sources 
required  to  obtain  a  permit  under  part 
C  or  D  of  the  Act  are  also  major  sources 


which  are  subject  to  part  70.  Today’s 
proposal  would  add  a  separate  item  to 
§  70.3(a)  with  respect  to  sources 
required  to  obtain  permits  under  parts  C 
and  D  to  make  it  parallel  with  the  Act. 

2.  Nonmajor  Sources 

Sections  70.3(a)  (2)  and  (3)  of  the 
current  part  70,  as  part  of  the  list  of 
sources  that  must  obtain  permits  under 
part  70,  refer  to  any  source,  including  an 
“area”  source  subject  to  a  standard, 
limitation,  or  other  requirement  under 
sections  111  and  112  of  the  Act, 
respectively.  Section  70.3(b)(1)  then 
refers  to  sources  that  are  not  major  being 
eligible  for  an  exemption  from 
permitting.  Essentially,  “area  source” 
and  “nonmajor  source”  mean  the  same 
thing  for  purposes  of  part  70  and 
language  is  proposed  to  be  added  to 
§§  70.3(a)  (2)  and  (3)  to  clarify  this 
point. 

3.  Section  112(r)  Pollutants 
Currently,  §  70.3(a)(3)  requires  any 

source  subject  to  a  standard  or  other 
requirement  under  section  112  of  the 
Act  to  obtain  a  part  70  permit  unless  it 
would  be  subject  to  part  70  solely 
because  it  is  subject  to  regulations  or 
requirements  imder  section  112(r). 
Section  112(r)(3)  requires  EPA  to 
promulgate  a  list  of  regulated  substances 
and  thresholds  for  the  prevention  of 
accidental  releases.  Section  112(r)(4) 
establishes  criteria  for  the  development 
of  the  list  of  regulated  substances, 
focusing  on  acute  effects  which  result  in 
serious  off-site  consequences,  rather 
than  chronic  effects.  As  a  result,  many 
of  the  substances  that  EPA  listed  in  40 
CFR  68.130  pursuant  to  section  112(r)(3) 
(59  FR  4478  (January  31, 1994))  are  not 
regulated  elsewhere  under  the  Act. 

Questions  have  been  raised  as  to 
whether  section  70.3(a)(1),  which 
provides  that  “any  major  source”  is 
subject  to  the  permit  rule,  requires  that 
sources  that  have  major  source  levels  of 
section  112(r)  pollutants  must  be 
permitted.  Setting  aside  the  issues  of 
whether  and  how  major  source  status  is 
to  be  determined  for  section  112(r) 
purposes,  section  112(r)(7)(F)  exempts 
from  title  V  permitting  requirements  any 
source  that  would  be  subject  to  title  V 
only  as  result  of  being  subject  to  section 
112(r)  requirements.  That  section 
provides  that  “[njotwithstanding  the 
provisions  of  title  V  or  this  section,  no 
stationary  source  shall  be  required  to 
apply  for,  or  operate  pursuant  to,  a 
permit  issued  under  such  title  solely 
because  such  source  is  subject  to 
regulations  or  requirements  under  this 
subsection.”  It  is  thus  clear  that  even  if 
a  source  could  be  considered  a  “major 
source”  for  section  112(r)  purposes,  it 
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would  not  be  subject  to  tide  V 
permitting  on  tbat  basis  alone.  The  EPA 
proposes  to  revise  section  70.3(a);to 
clarify  this  point 

C.  Section  70.4- — State  Program 
Submittals  and  Transition 

1.  Group  Processing 

The  reference  in  section  70.4(b)(3)(txi) 
to  die  ISO-day  time  limit  for  group 
processing  of  minor  permit 
modifications  is  proposed  to  be  deleted 
since  the  propos^’  minor  permit 
revision  provisions  would  make  it  no 
longer  applicable.  See  the  discussion 
above  on  the  proposed  changes  to  the 
permit  re\'ision  provisions. 

2.  Judicial  Review  Time  Period 

Section  70.4fb){3){xii)  in  the  current 
part  70  requires  that  a  program  may 
allow  a  period  of  no  more  than  90  days 
for  filing  petitions  for  judicial  review 
after  a  final  permit  action  or  after  new 
grounds  for  review  arise.  Several 
petitioners  pointed  out  tbat  the  90-day 
limit  is  shorter  than  that  provided  by 
some  State  or  local  statutes.  They 
argued  that  it  is  inappropriate  for  the 
Federal  Government  to. be  requiring 
shorter  statutes  of  limitation  than,  those 
provided  by  Slate  or  local  law. 

The  Agency  included  the  90-day  limit 
in  the  current  rule  to  ensure  the  finality 
of  permit  terms  and  conditions.  Without 
such  a  limit,,  challenges  to  permit  terms 
and  conditions  would  likely,  take  place 
in  the  context  of  enforcement  actions, 
thus  undercutting  the  title  V  purpose  of 
improving  the  enforceability  of  Act 
requirements.  The  Act  itself  contains 
such  a  limit  on  judicial  review  of  EPA 
rules  (see  section  307).. 

At  the  same  time,  EPA  wants  to  build 
on,  and  not  unnecessarily  disrupt.  State 
and  local  programs.  The  Agency 
believes  that  a.  judicial  review  time  limit 
of  125  days  from  the  date  a  permit  is 
issued  or  revised  would  not  require  any 
State  or  local  agency  to  revise  applicable 
State  or  local  statutes  of  limitatioir. 
Lengthening  the  period  for  obtiuning 
judicial  review  to  125  days  should  not 
significantly  undermine  the  goal  of 
obtaining  finality;.  The  Agency  thus 
proposes  to  revise  the  current  rule  to 
extend  the  allowable  judicial  review 
period  to  125  days.  As  uudec  the  current 
rule,  permitting  authorities  would  be 
free  to  estabbsh  shorter  time  periods. 

3.  Program  Revision 

Section  70.4of  the  ciurent  rule 
contains  provisions  governing  when  and! 
how  operating  permits  programs  are  to 
be  revised.  As  explained  in  section 
70.4(i),,  State  or  local  programs  may 
need  to  be  revised  when  the  relevant 


Federal  or  State  or  local:  statutes  or 
regulations  are  revised;  Today’s  notice 
proposes  a  number  of  revisions  to  the 
Federal  regulations  establishing  the 
minimum  elements  of.  operating  permits 
programs  that,  if  promulgatecb  will 
require  revisions  of  those  permit 
programs.  In  this  section  of  the 
preamble,  EPA  is  also  proposing  a  few 
changes  to  the  provisions  that  will 
govern  pfflanitting  authority  efforts  to 
revise  their  programs. 

The  Agency  proposes  to  consolidate 
the  provisions  governing  operating 
permits  program  revisions  in  section 
70.4(i))and  to  set  deadlines  for 
submission  of  program  revisions  to  EPA 
for  approval.  Specifically,  EPA  proposes 
to  delete  the  second  sentence  of  section 
70.4,  which  requires  permitting 
authorities  to  si^mit  permit  program 
revisions  as  needed  in  re^onse  to- part 
70  revisions  within  12  months  of  EPA 
promulgating.the  part  70  revisions  or 
such  other  time  as  the  Admini.strator 
authorizes.  That  sentence  would  be 
replaced  by  deadlines  established  in 
section  70.4(i)>fbr  submission  of  various 
types  of  program  revisions  to. EPA. 

Where  a  permitting  authority  could 
revise  its  program,  to  comport  with  part 
70  revisions  without  changing  State  or 
local  law  or  regulations,  the  permitting 
authority  would  be  required  to  submit 
its  revisions  within  180  days  of  the 
publication  of  the  pari  70  revisions. 
Where  a  change  in  State  or  local 
regulations  were  needed,  the  permitting 
authority  would' have  up  to  12  months 
tb- submit  the  revisions.  Whetre  statutory 
changes  were  needed,  the  permitting, 
authority  would  have  up  to  2  years  to 
complete  the  necessary  changes. 
Notwithstanding  these  deadlines,  the 
Administrator  could  set  other  deadlines 
as  appropriate.  This  graduated  series  of 
timeframes  reflects  the  probable  effort 
needed  by  State  and  local  agencies  to 
accomplish  different  types  of  program 
revisions.  Where  State  legislatures  meet 
only  every.  2  years,  however,  2  years 
may  not  be  enough  time.  The 
Administrator  could  provide  a  longer 
timeframe  in  such  an  instance  under  the 
proposed  revisions  to  §  70.4(i). 

4.  Savings  Provision 

Several  State  and  local  permitting 
authorities  have  raised  questions  and 
concerns  about  the  effect  that  revisions 
to  part  70  will  have  on  the  Agency’s 
approval  of  operating  permits  pnjgrams 
that  were  developed  in  light  of  the 
current  rule.  While  a  number  of  State 
and  local  authorities  have  yet  to  submit 
their  part  70  programs  to  EPA  for 
approval  many  have  submitted' their 
programs  and  all  State  and.  local 
authorities  have  reliedion  the  current 


nulh  in  designing  their  programs.  Many 
permitting  authorities  have  expressed' 
the  concern  that  if  EPA  were  to  base 
program  approval' decisions  on  the 
revised  part  70,  most  if  not  all' submitted 
programs  •would  be  disapproved: 

The  Agency  recognizes  this  timing 
concern  and' is  proposing  a  new 
paragraph,  (j);  to  be  added  to  §  70.4  to 
govern  how  submitted  programs  that 
were  developed  based  on  the  current 
part  70  would' be  reviewed  by.  EPA  after 
promullgation  of  the  part  70  revisions. 
The  proposal' would  allow  State  and 
local  agencies  to  submit  programs  based 
on  the  ciurent  part  70  for.  up  to,  6 
months  after  promulgation  of  the 
revised  part  70.  The  EPA' would  then 
evaluate  those  programs  under  part  70 
as  originally  promulgated.  The 
permitting  authority  could  also  request 
that  its  program„or.  portions  of  it,  be 
judged  against  the  revised  part  70. 

Programs  receiving  approval  based  on 
the  originally  promulgated:  part  70 
would  still.have  to  be  ravish  toi 
conform  with,  the  revised;  part  70  in 
accordance  with  the  schedule  being 
proposed  in  §  70.4(i)  for  program, 
revisions.  Programsvsubmitt^  after  the 
6-month,  period,  would  he  evaluated 
against  o^y  the  revisefd-  part  70.. 

The  EPA'  believes  it  may  provide  for 
such.  ‘'‘grandfathering'”of  permit 
programs  developed  and.  sidimitted' 
pursuEUit  tO'part  70  as  origiiially 
promulgated  (see  Sierra  Club  v<.  EPA. 

719  F.2d  436  (D;C  eir,  1982),  cert: 
deniedi,  468‘.LJ.S.  1204(1984land 
memorandum  from.  Gerald' Emisun,  June 
27, 1986,  “Grandfetheidng  of 
Requirements  for  Pending  SIP 
Revisions”).  First,  the  proposed'  changes 
to  the  part  70  provisions  for  permit 
revisions  would  represent  a  significant 
departure  from  the  regime  under  which 
permitting  authorities  are  currently 
required  to  develop  programs. 
Permitting  authorities  will’ need! 
adequate  time  to  develop  program 
revisions  consistent  with  the  new 
requirements  and  could*  not  reasonably 
be  expected  to  convert  theic  programs  to 
the  new  system  immediately  Second. 
EPA  recognizes  that  the  process  for 
developing  part  7Q:  programs  is  time- 
consuming,  and  does  not  wish;  to 
inadvertently  punish  State  and  local 
agencies  that  have  relied  on  the  e.xistiiig 
mle  in  developing  programs  for 
submittal  to  EPA.  Third,  EPA  does  not 
believe  there  is  a  strong  statutory 
interest  in  applying  the  revised  part  70 
immediately  upon  promulgation, 
especially  where  State  and  Ideal 
agencies  have  developed  and'  submitted 
programs  in  good  failifbasedfon  the 
current  rule. 
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Other  reasons  also  strongly  support  a 
6-month  transition  period.  Some  State 
and  local  agencies  may  be  submitting 
initial  part  70  programs  in  1995.  To 
require  review  of  those  programs  under 
the  revised  part  70  could  result  in 
imposition  of  a  Federal  program  since 
programs  submitted  based  on  the 
current  part  70  would  not  likely  be 
approvable  under  the  proposed  revised 
part  70.  The  proposed  6-month 
grandfathering  period  allows  EPA  a 
reasonable  opportunity  to  approve 
programs  developed  under  the  current 
part  70  and  avoid  unnecessary 
imposition  of  a  Federal  program. 

The  EPA  solicits  comment  on  the 
appropriateness  of  the  proposed 
grandfathering  provision  and  the 
adequacy  of  a  6-month  period  following 
promulgation  during  which  permitting 
authorities  could  submit  programs 
based  on  current  part  70.  The  EPA  also 
solicits  comment  on  the  need  for 
grandfathering  considering  other 
options  that  could  be  provided,  such  as 
postponing  the  effective  date  of  the 
revised  part  70  (as  discussed  in  the 
following  section). 

5.  Phase  In  of  New  Requirements 

As  previously  discussed,  to 
accommodate  die  workload  associated 
with  making  regulatory  and  legislative 
changes,  EPA  proposes  to  allow 
permitting  authorities  a  period  of  up  to 
2  years  after  promulgation  of  part  70 
revisions  to  submit  revisions  of  their 
part  70  programs.  This  is  of  particular 
importance  because  revisions  to  part  70 
are  likely  to  occur  in  two  or  more 
phases  and,  in  addition,  many 
permitting  authorities  will  have  to 
develop  and  submit  program  revisions 
to  address  deficiencies  identified 
through  the  interim  approval  process. 
Most  State  and  local  agencies  would 
like  the  effect  of  these  revised  part  70 
provisions  and  the  next  series  of 
revisions  to  be  phased  in  such  a  way 
that  existing  programs  are  not  disrupted. 

The  EPA  believes  that  avoiding  undue 
disruption  to  State  and  local  programs 
is  important  to  program  continuity  and 
helps  reduce  uncertainty.  The  EPA  also 
believes  that  there  is  sufficient 
flexibility  in  the  Act  (particularly  after 
a  permit  program  meeting  the  current 
part  70  is  in  place)  to  provide  for  a 
reasonable  transition  to  the  revised 
procedures  for  permit  revisions  and  any 
changes  in  the  requirements  relating  to 
the  content  of  issued  permits.  This  issue 
as  it  pertains  to  changes  in  permit 
content  is  not  critical  with  respect  to 
today’s  proposal  since  it  would  not 
impose  significant  new  permit  content 
requirements.  In  subsequent 
rulemaking,  however,  EPA  may  address 


one  or  more  aspects  of  permit  content. 
The  EPA  solicits  comment  on  how 
specifically  to  balance  the  need  to 
implement  revisions  to  part  70 
expeditiously  with  the  need  to  avoid 
undue  disruption  of  State  or  local 
programs  submitted  under  the  current 
part  70.  For  changes  in  permit  content 
requirements,  any  approach  to  balance 
these  needs  should  minimize  the 
workload  that  would  be  required  to 
reopen  and  reissue  permits  before  their 
renewal  and  to  expedite  the  required 
updates  to  permits  at  the  first 
convenient  time. 

One  possible  approach  to  upgrading 
permit  content  would  be  to  defer 
generally  the  incorporation  of  new, 
more  restrictive  requirements  created  by 
revisions  to  part  70  until  renewal  of 
issued  part  70  permits.  Another 
approach  would  be,  after  the  effective 
date  of  the  revised  State  or  local 
program  but  before  the  permit  renewal 
date,  for  permit  revisions  processed 
through  the  significant  permit  revision 
process  to  include  during  that  process 
incorporation  of  the  additional 
requirements  created  by  the  part  70 
revisions.  In  all  cases,  the  permit  shield 
would  not  preclude  EPA,  citizens,  and 
the  permitting  authority  from  enforcing 
any  applicable  requirement  to  which  the 
source  would  be  subject  outside  the  part 
70  permit. 

The  EPA  solicits  comment  on  these 
suggested  approaches  to  phasing  in  new 
permit  content  requirements  and  the 
legal  basis  for  them.  With  regard  to  new 
permit  revision  procedures,  EPA  is  not 
today  proposing  to  allow  permitting 
authorities  to  phase  them  in.  However. 
EPA  solicits  comment  on  the  need  to 
provide  such  relief.  The  EPA  solicits 
comment  on  whether  such  relief  is 
needed  to  address  potential  adverse 
impacts  to  permitting  authorities.  The 
Agency  believes  that  there  are  widely 
differing  State  and  local  situations  for 
implementing  the  new  permit  revision 
procedures.  If  this  is  of  concern,  one 
approach  that  promotes  equitable 
treatment  of  these  different  situations  is 
to  prescribe,  as  previously  outlined, 
varying  deadlines  for  the  submittal  of 
program  revisions  depending  on  how 
difficult  it  is  to  development  them  (e.g., 
12  months  for  a  State  or  local  agency  to 
accomplish  rulemaking  which  does  not 
itself  require  prior  changes  to  enabling 
legislative  authority).  Another  approach 
would  be  to  establish  one  date  by  which 
alt  agencies  would  have  to  implement 
the  new  permit  revision  procedures. 
Permit  issuance,  renewal,  or  revision 
would  be  subject  to  the  permitting 
authority’s  existing  part  70  program 
until  implementation  of  the  new 
requirements  by  the  agency,  which 


could  be  before  but  not  after  the 
national  date.  Setting  such  a  date  would 
create  national  consistency,  but  would 
require  that  all  permitting  authorities 
act  in  time  for  EPA  to  approve  their 
programs  by  the  date.  The  EPA  solicits 
comment  on  this  approach  and  what 
any  such  date  should  be. 

In  addition  to  the  concern  over 
impacts  to  permitting  authorities,  the 
Agency  is  also  concerned  with  the 
potential  transitional  problems  for 
sources.  Sources  may  include  in  their 
permit  applications,  and  have  adopted 
into  their  permits,  terms  and  conditions 
designed  with  an  understanding  of 
which  permit  revision  tracks  would  be 
used  to  process  changes  at  their  facility 
and  what  other  changes  would  qualify 
for  off-permit  treatment.  Such  sources 
may  wish,  and  need  the  opportunity,  to 
redesign  their  permit  terms  and 
conditions  when  the  proposed  four- 
track  permit  revision  system  is  adopted 
by  the  permitting  authority,  if  the  new 
permit  revision  system  is  not  phased 
into  effect.  The  EPA  solicits  comment 
on  whether  additional  relief  should  be 
provided  for  sources  that  find 
themselves  in  this  situation. 

6.  Processing  Time  for  Early  Reductions 

A  minor  change  is  proposed  with 
respect  to  permitting  authority  action  on 
permit  applications  containing  early 
reduction  demonstrations.  In  the  current 
part  70  at  §  70.4(b)(ll)(iii),  State  and 
local  programs  are  required  to  include  a 
transition  plan  providing  final  action 
within  9  months  on  any  complete, 
initial  permit  application  containing  an 
early  reductions  demonstration 
(pursuant  to  section  112(i)(5)  of  the 
Act).  Today’s  proposal  would  revise  the 
interval  for  final  action  on  such 
applications  to  12  months.  Although  it 
is  imperative  that  sources  participating 
in  the  Early  Reductions  Program  receive 
timely  action  on  their  permit 
applications,  the  original  9-month 
action  requirement  would  in  many  cases 
be  too  short  for  adequate  processing  of 
the  permit  application  by  the  permitting 
authority,  especially  considering  the 
time  needed  for  public  review  of  draft 
permits.  The  proposed  12-month  final 
action  requirement  would  be  consistent 
with  a  similar  requirement  for  action  on 
specialty  permit  applications  under 
proposed  40  CFR  part  71  subpart  B, 
which  provides  for  interim  Federal 
issuance  of  specialty  title  V  permits  to 
sources  participating  in  the  Early 
Reductions  Program  until  permitting 
authorities  can  begin  issuing  permits  to 
such  sources. 

The  12-month  period  for  final  action 
on  applications  containing  early 
reductions  demonstrations  also  has  been 
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proposed  as.  a:  reqpireraenl  under 
§)70.7{a)(2).  This  change  is  necessary 
because  permit  applications  (or 
applicaUons  for  pennit  revision)  under 
the  Early  Reductions  Program  may 
continue  to  be  received  by  the  title  V 
permitting  authority,  well  after  the 
transition  period  (possibly  until  around 
the  year  2000),  and  these  later 
applications  must  be  processed  just  as 
quickly  as  those  submitted  durmg  the 
transition  period;. 

D.  Section  70.5 — Permit  Applications 

1.  Complete' Application' 

Section  70.5(a){2)'of  the  current  rule 
provides  for  criteria'  and  procedures  for 
determining  when  a  permit  application 
is  complete.  It  specifies  that  unless  the- 
permitting  authority  determines  that  the 
application  iis  not  complete  within  60 
days  of  receiving' it,  the  application  is 
deemed  complete. 

In  response  to  a  concern  raised' by  one 
of  the  permita  case  petitioners,  EPA 
wants  to  clarify  that  the  permitting 
authority  may  deem  an  application 
complete  if  it  contains  the  information 
needed  for  die  permitting  authority  to 
begin  processing  the  application.  The 
applicalian  should  contain  the 
information  it  is  required  to  contain 
under  §  7(y.5(!c),  but  the  permitting 
authority  need  not  ensure  that  the 
application  contains  all  of  the 
information  that  the  permitting 
authority  ultimately  finds  necessary  to 
issue  a. permit  Consistent  with  its. 
original,  intent.  §.  70. 5(a)(2),  is  today, 
proposed  to  be  revised  to  provide 
expressly  for  the  permitting  authority,  to 
deem  complete  an  application  which 
contains  information  sufficient  to  allow 
the  permitting  authority  to  begin 
processing  the  application. 

The  proposal  would  allow  the 
permitting  authority,  considerable 
flexibility  to  obtain  additional 
information  iarecognition  of  the  fact 
that  it  and  sources  are  Ukely  to  discover 
the  need  for  additional  information  as 
the  permitting  process  progresses  and 
that  information  to  address  certain 
applicable  requirements  (particularly 
those  with  hituxe  compliance  dates)  will 
only  be  available  lathe  future.  While 
§  70.5(c)  requires  that  a  part  70  permit 
application  for  a  subject  source 
comprehensively  address  all  applicable 
requirements  of  the  source,  the 
permitting  authority  under  today’s, 
proposal  would  retain  considerable 
discretion  in  deciding  the  amount  of 
information  needed  for  the 
completeness  determinatioa  The 
following, illustrates  the  degree  of 
flexibility  that  EPA  believes  would,  be 
available. 


Under  the  proposed  rule-mvisions,  a 
permitting'  authority’  could>  provide  that 
an  application  for  a.  source  with'  an 
applicable  requirement  with  a  future^ 
compliance  date  is  complete  enough  for 
processing,  if  it  contains  (li)}  a  statement 
acknowledging  the  applicability  of  the 
requirement,  and42)  an  acceptable 
schedule  for  submiding  the  more 
detailed,  information  necessary  to  define 
its  compliance;  This  approach  would 
allow  the  soiuce  to  defer  the  submittal, 
of  informatioa  that  is  not  otherwise 
required  at  this,  time  and  that  may  be 
based  on  complicated  control  choices 
still  open  to  the  source.  Such  an 
approach  for  applications:  would  be 
similar  to  EPA’s  proposed;  approach  for 
incorporating  MACT  standards  intO' part 
70  permits  (see  section  Iii-.E.9.  of  this 
preamble). 

In,  addition,  a.  permitting  authority 
would  have  the  flexibility  to  make 
completeness  determinations  consistent 
withiitsappcoved  transition  plan.  That 
is,,  permitting  authorities  could  require 
sources  sclm^ed  for  permit  issuance 
in  years  2  and;  3  of  the' initial  phase-in 
of  their  pro^am  to  submit  less  detailed' 
applications  than  those  sources 
scheduled  for  permit  issuance  in  the 
flcst  year,  provided-  that  the  tnininnun, 
requirements,  of  §,  7'0;5(c);  are  met  and 
that  the  required;  inform^on  is 
subsequently  submitted  to  the 
permitting  autiunity  tO'.alliaw  permit 
issuance  consistent  with  §§  70.7  and 
70.8,  Siudr  an.  approach  again  would 
meet  the  requirements  of  §  70. 3(a)' as 
weili  as  assure  needed  flexibility,  to  State 
and  local  agencies  as  they  start  up  their 
approved  part  70;  programs. 

The  EPA  solicits  comment  on  its 
proposal  to  alliow  these  options  for 
allowing' additional  flexibility  to: 
permitting  authorities  in.  determining 
complete  applications  after  certain 
minimum  criteria  are  met.  In  particular, 
the  Agency  is  interested  in  receiving 
comment  on.  how  well  its  proposal 
addresses  concerns  over  application 
content  during'  thednitial  phase-in  of 
State  and;  local,  programs. 

2.  Identification  of  Units 

An  addition  t0'§  7O:5(c)(7)  is  proposed 
to  make  it  consistent  with;  the  proposed; 
permit  revision  procedures.  Under  the. 
proposed,  change,  a' permit  application, 
would  identify  any  unite  that  were 
eligible  for  emissions  trading  or  were 
eligible  for  the  de  minimis  permit 
revision  process.  See  the.  discussion 
above  on  proposed  permit  revision, 
procedures  uiulec  §  70i7„ 

3.  Compliance  Information. 

Section  503(b)  of  the  Act  requires  that 
a  sources  include  in.  its  permit 


application  a.  compliance  plan, 
descidbiug  how  it  wifl  comply  with;  tiie 
applicable  requirements  to  which,  it  is. 
subject  and!  incltuling  a  schedule  o£ 
compliance.  The  current  rule 
implements  that  provision  at  §:7a.3(icd(i8) 
by  nequiriug  that  a  source,  submit  a. 
compliance  plan,  and  schedule  that  fur 
requirements,  with;  which;  the  source  is 
already'  in.  compliance,  a;  statement  tn 
that  effectv  and  for  requirements  to? 
which  the;  source  will:  first  become 
subject  during'the  pennit  term,  a 
statement  that  the  source  will  cumplly 
with  those  requirements. 

State  petitioners  in  the  permits  case 
expressed  concern;  that  the  rule  might  be 
read  to  prohibitpermitting  authorities 
from  requiring  compliance  plans  and' 
schedules  that  contained*  more 
information  and:  enforceable  milestones 
than  those  required  by  the  rule.  The; 
Agency  wishes  to  make  clear  that  the 
permits  rale  in  general,  and' the' 
compliance  plan' and' schedule- 
provision  in  particular,  only- establish' 
minimum  requirements  for  State  or 
local' pennit  programs.  State  and  local 
permitting  authorities  are  free  tn 
prescribe  more  stringent  pennitting; 
requirements.,  including  more  extensive 
compliance  plan  and  schedule 
requirements. 

E.  Section  70t6 — Pennit  Content 

1.  Clarification  of  EPA’s  View  on 
Referencing  of  Requirements 

Petitioners.have  asked,  for  clarification 
as  to  how’  much  of  the  permit  content 
required  by  §.70t6  may  be  referenced 
rather  than  be- required  to  reside  in;  thu- 
pennit.  The  EPA  ^d'not  address  this 
issue,  in  the  July  21,,  1992  preamble; 
however.,  the  Agency  did  respond:  tn< 
comments  on  this  issue  in  the 
‘‘Technical  Support  Dociunent  for  titlK 
V  Operating  Permit  Programs,”  May 
1992,  which  is  in;  public  docket  number 
A-90-33  for  the  final  part  70; 
ralemaking.  In  that  document,  EPA'. 
states  that  emission  limit,  test  method, 
and  monitoring  and  recordkeeping 
requirements  should  within  reason  be 
placed  in- the  permit,  rather  than, 
referenced.  The  Agency  also,  stated' that 
referencing' may  be  appropriate, 
however,  where  the  test  method  is  tuo 
cumbersome  Mo  be  placed  entirely- in  the' 
permit 

To  clarify/  its  position  on  this  issue, 
EPA  notes  that  certain:  elements  must  be 
included  in.  the  pennit. .  Section  504(a)l 
states  that  each  pennit  “shall,  include 
enforceable  emission,  limitations  andi 
standards'’  and" such;  other  conditions 
as  are  nacessaFy  tO'assuro  compliance 
with  the  applicable  requirements.”  In 
adtiitiun,  section;  S04(ic)i  requires  eatdi; 
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permit  to  “set  forth  inspection,  entry, 
monitoring,  compliance  certification, 
and  reporting  requirements  to  assure 
compliance  with  the  permit  terms  and 
conditions.”  The  EPA  believes  these 
provisions  place  limits  on  the  type  of 
information  that  need  not  be  contained 
in  the  permit  and  can  be  referenced. 
Clearly,  each  emission  limit  with  its 
basis  of  origin  must  expressly  be 
included  in  the  permit.  In  addition,  the 
permit  must  contain  monitoring, 
compliance  certification,  and  reporting 
requirements  necessary  to  assure 
compliance  with  the  emission  limit. 

A  key  principle,  then,  is  that  any 
referenced  provision  must  not  interfere 
with  the  enforceability  of  other  permit 
terms  and  conditions.  This  means  that 
the  reference  citation  must  be  free  of 
ambiguity  regarding  appficability.  Thus, 
requirements  may  be  referenced  only 
where  their  applicability  to  the  source  is 
clearly  beyond  dispute.  Referencing 
should  not  allow  enforcement  of  the 
permit  to  be  compromised,  for  example, 
by  a  defense  by  the  source  that  it  is 
using  an  alternative  provision  in  the 
referenced  provision.  Such  alternatives 
must  be  expressly  included  in  the 
permit. 

Current  practices  in  some  State  and 
local  permit  programs  would  clearly  not 
meet  this  principle.  Some  State  and 
local  permits  have  simply  referenced 
the  applicable  requirement  ivithout 
expressly  including  emission 
limitations,  monitoring,  reporting,  and 
other  requirements.  The  EPA  believes 
such  a  practice  is  inadeqiuite  to  meet  the 
requirements  of  sections  504  (a)  and  (c). 
For  example,  it  would  be  insufficient  to 
cite  “Subpart  VW  of  the  NSPS”  as  the 
applicable  requirement  for  a  source 
without  also  restating  in  the  permit  the 
emission  fimitations,  monitoring 
requirements,  the  applicable  test 
method,  or  other  compliance  terms  from 
the  NSPS. 

On  the  other  hand,  EPA  recognizes 
that  when  used  appropriately  by 
permitting  authorities,  referencing  may 
support  enforcement  of  permit  terms 
and  meet  the  requirements  of  sections 
504  (a)  and  (c).  In  addition,  referencing 
could  help  reduce  the  size  of  the  permit 
and  eliminate  the  unnecessary 
restatement  of  technical  procedures. 

Referencing  appears  to  be  generally 
appropriate  for  (1)  test  methods,  (2) 
definitions,  (3)  startup,  shutdown,  or 
malfunction  requirements  or  plans,  and 
(4)  detailed  emission  calculation 
protocols.  For  example,  it  would  be 
appropriate  for  a  permit  to  require  that 
testing  be  performed  using  EPA  method 
25,  without  containing  the  detailed 
provisions  of  method  25,  or  the  permit 
could  require  that  a  source  comply  with 


startup,  shutdown,  and  malfunction 
requiremCTits  of  the  SIP  and  cite  the 
section  of  the  SIP  containing  those 
requirements.  It  would  not  be 
appropriate,  however,  merely  to  cite  a 
regulation  containing  procedures  for 
determining  emission  limits,  such  as  a 
process  weight  curve.  The  permit  would 
need  to  include  the  specific  emission 
limit  that  applies  to  the  source  or  unit 
covered  by  the  permit.  It  would  have  to 
include  the  results  from  the  procedure 
and  could  not  simply  cite  the  procedure 
itself.  The  EPA  solicits  comment  on 
other  tj'pes  of  requirements  for  which 
referencing  would  be  appropriate. 

The  EPA  also  solicits  comment  on  any 
criteria  that  would  be  necessary  for 
adequate  citation  of  referenced 
requirements.  One  possible  criteria 
might  be  the  date  of  the  adopted  rule 
being  referenced.  The  EPA  solicits 
comment  on  an  approach  in  which  the 
permit  would  cite  the  date  of  the 
referenced  requirement,  but  also  would 
reference  any  subsequent  revisions  to 
the  requirement.  This  would  provide  for 
automatic  updating  of  the  referenced 
requirement  when  test  methods  or  other 
requirements  residing  outside  of  the 
permit  are  revised,  and  avoid  the  need 
to  revise  the  permit. 

F.  Section  70.7 — Permit  Issuance, 
Renewal,  Reopenings,  and  Revisions 

1.  New  Applicable  Requirements 

The  July  21, 1992  preamble  to  the 
current  nde  (57  FR  32275)  included  a 
discussion  of  EPA’s  intent  to  revise  part 
70  in  the  future  to  provide  for  a  system 
of  grandfathering,  whereby 
requirements  that  are  promulgated  or 
approved  late  in  the  permit  issuance  or 
renewal  process  may  be  incorporated 
into  the  permit  after  issuance  or 
renewal.  This  discussion  was  a  response 
to  concerns  expressed  by  permitting 
authorities  late  in  the  part  70 
rulemaking  process  that  the 
promulgation  of  new  requirements, 
particularly  by  EPA,  could  significantly 
delay  individual  permit  actions.  Delay 
could  occur  because  of  the  part  70 
requirement  that  any  permit  issued  or 
renewed  must  assure  compliance  with 
all  applicable  requirements,  and 
because  incorporation  of  requirements 
promulgated  during  or  after  the  public 
comment  period  for  permit  issuance  or 
renewal  would  require  another  round  of 
public  and  EPA  review.  These 
permitting  authorities  argued  that 
implementation  of  title  V  and  the  Act 
would  be  enhanced  if  the  permit  could 
be  issued  on  schedule  and  the  new  . 
applir.able  requirements  be  incorporated 
through  a  permit  reopening. 


While  EPA  was  sympathetic  to  these 
concerns,  it  was  not  able  to  take  action 
in  the  final  part  70  rule  because  the 
issue  had  not  been  properly  noticed  in 
the  proposal,  nor  had  it  been  raised  in 
comments  submitted  during  the 
comment  period.  However,  permitting 
authorities  have  continued  to  express 
these  concerns  to  EPA  since 
promulgation  of  part  70.  The  EPA  is 
therefore  taking  diis  opportimity  to 
propose  revisions  to  part  70  that  would 
address  this  concern. 

Since  promulgation  of  the  cturent  part 
70,  EPA  has  learned  that  the  potential 
for  delay  is  even  greater  than 
anticipated  due  to  the  fact  that  the 
majority  of  States  must,  as  a  matter  of 
State  constitutional  law,  conduct 
rulemaking  to  adopt  a  Federal  standard 
before  incorporating  the  standard  into 
the  permit.  Althou^  the  time 
associated  with  administrative 
rulemaking  varies  among  State  and  local 
agencies,  the  need  for  this  additional 
step  could  typically  add  several  months 
up  front  before  the  permitting  authority 
could  issue  a  draft  permit  reflecting  the 
new  requirement. 

Today’s  notice  proposes  a  system  in  a 
new  §  70.7(a)(7)  similar  to,  though  less 
complex  than,  that  discussed  in  the  July 
21, 1992  preamble.  The  proposal  would 
allow  requirements  promulgated  or 
approved  by  EPA  following  the  issuance 
of  the  draft  permit  to  not  be 
incorporated  in  the  version  of  the 
permit  that  is  subsequently  issued  and 
effective.  The  proposal  would  place  two 
conditions  on  this.  First,  the  permitting 
authority  would  have  to  commence 
action  prior  to  issuance  of  the  permit  to 
reopen  the  permit  to  incorporate  the 
new  requirements.  This  reopening 
process  and  subsequent  reissuance  of 
the  permit  would  have  to  be  completed 
within  18  months  of  approval  or 
promulgation  of  the  new  applicable 
requirement  as  required  by  §  70.7(i). 
Second,  the  permit  that  is  issued  must 
indicate  that  the  permit  is  being 
reopened  for  this  purpose. 

The  EPA  believes  this  approach  is 
consistent  wdth  the  Act.  Section  504(a) 
requires  that  each  permit  include 
conditions  necessary  to  assure 
compliance  with  applicable 
requirements.  Today’s  proposal  nniuces 
the  likelihood  of  delayed  issuance  of 
permits.  By  allowing  the  issued  permit 
to  address  only  the  requirements  that 
were  applicable  at  the  time  of  draft 
permit  issuance,  these  requirements  will 
be  reflected  in  an  effective  part  70 
permit  sooner  than  would  be  the  case  if 
part  70  procedures  had  to  be  repeated  to 
incorporate  the  new  requirements. 

This  potential  for  delay  is  increased 
for  those  permitting  authorities  that 


44520 


Federal  Register  /  Vol.  59,  No.  166  /  Monday,  August  29,  1994  /  Proposed  Rules 


must  first  conduct  rulemaking  before 
procedures  to  incorporate  the  new 
requirement  can  begin.  Conceivably, 
this  delay  could  be  repeated  numerous 
times.  This  clearly  would  frustrate  the 
purposes  of  section  504(a)  if  the 
permitting  authority’s  ability  to  issue  an 
effective  part  70  permit  were  hampered 
in  this  way.  By  removing  this  obstacle, 
the  proposed  rule  would  also  further  the 
purposes  of  section  502(b)(6),  which 
requires  that  permit  issuance 
procedures  be  “expeditious,”  as  well  as 
section  503(c),  which  requires  that 
permit  actions  be  completed  within  18 
months. 

This  approach  is  also  consistent  with 
section  502(b)(9)  of  the  Act,  which 
requires  that  a  permit  be  reopened  to 
include  requirements  promulgated  by 
the  EPA  “after  the  issuance”  of  a  permit. 
Although  this  could  be  read  to  imply 
that  requirements  promulgated  before 
permit  issuance  must  be  included  in  the 
permit  before  issuance  of  an  effective 
permit  may  occur,  the  EPA  believes  the 
term  “issuance,”  as  used  in  this 
provision,  may  also  be  read  to  refer  to 
issuance  of  the  draft  permit.  This 
reading  results  in  a  more  rational  system 
for  incorporation  of  new  requirements, 
and  avoids  the  delays  referred  to  above 
that  would  frustrate  the  purposes  of  title 
V. 

An  additional  benefit  of  today’s 
proposal  is  that  it  is  consistent  with  an 
overarching  principle  of  the  Act  that 
implementation  should  rest  primarily 
writh  the  State  and  local  governments. 
Today’s  proposal  would  provide  a  better 
accommodation  between  specific  part 
70  requirements  and  State  constitutional 
due  process  concerns. 

The  EPA  notes  that  permitting 
authorities  may  be  more  strihgent  with 
regard  to  incorporation  of  new 
requirements  than  this  proposal  would 
provide,  and  must,  pursuant  to 
§  70.5(a)(2),  have  authority  to  request 
additional  information  necessary  to  take 
final  action  on  the  permit.  This  latter 
authority  should  allow  the  permitting 
authority  to  require  incorporation  of 
newly  applicable  requirements  not 
reflected  in  the  permit  on  a  case  by  case 
basis. 

2.  Denial  of  Permits  to  Noncomplying 
Sources 

One  of  the  concerns  raised  by  State 
litigants  in  the  permits  case  was  the 
rule’s  possible  effect  on  a  permitting 
authority’s  ability  to  deny  permits  to 
sources  that  are  not  in  compliance  with 
applicable  requirements.  These  litigants 
noted  that  the  rule  does  not  explicitly 
authorize  permitting  authorities  to  deny 
permits  to  noncomplying  sources  and 
might  thus  be  read  as  not  allowing  them 


to  do  so.  They  pointed  out  that  some 
State  and  local  statutes  forbid  the 
issuance  of  permits  to  noncomplying 
sources  and  that  other  permitting 
authorities  generally  have  discretion 
under  State  or  local  law  to  deny  permits 
to  such  sources.  The  ability  to  deny 
permits  to  noncomplying  sources,  they 
argued,  was  important  to  the 
enforcement  of  clean  air  rules. 

The  Agency  believes  that  the  current 
rule  does  not  prohibit  or  prevent 
permitting  authorities  fi’om  exercising 
their  discretion  to  deny  permits  to 
noncomplying  sources.  The  rule  sets 
forth  minimum  criteria  governing  the 
issuance  of  permits,  but  it  does  not 
require  that  permitting  authorities  issue 
permits  when  only  these  requirements 
are  met.  Section  70.7(a)  provides  that 
“[a]  permit  *  *  *  may  be  issued  only  if 
all  of  the  following  conditions  have 
been  met”  (emphasis  added),  indicating 
that  the  permitting  authority  has 
discretion  to  not  issue  a  permit  even 
when  all  of  the  requisite  conditions 
have  been  met.  As  EPA  explained  in  the 
preamble  to  the  current  rule,  one  of  the 
Agency’s  guiding  principles  in 
implementing  title  V  was  to  build  on 
State  and  local  programs  and  not 
imnecessarily  disrupt  them.  The  Agency 
is  particularly  reluctant  to  reduce 
existing  State  or  local  authority  to  take 
measures  to  bring  sources  into 
compliance  with  applicable 
requirements  and  believes  that  the 
current  rule  does  not  affect  such  State 
or  local  authority.  The  EPA  notes  that 
permitting  authorities  following  this 
approach  must  do  so  consistent  with 
Federal  law.  Where  a  permitting 
authority  denies  an  application  for  a 
part  70  permit,  it  is  in  effect  ordering 
the  source  to  cease  operations  or  risk  an 
enforcement  action  under  the  Act. 

At  the  same  time,  EPA  believes  that 
one  of  the  benefits  of  the  permit 
issuance  process  is  to  provide  an 
opportunity  for  a  permitting  authority 
and  a  noncomplying  source  to  work  out 
a  plan  for  bringing  the  source  into 
compliance.  The  statute  and  rule 
explicitly  provide  that  a  permit 
application  include  a  source’s  proposed 
schedule  of  compliance,  which  the 
statute  defines  as  a  schedule  of 
“remedial  measures”  leading  to 
compliance  with  applicable 
requirements.  The  statute  and  rule  thus 
contemplate  that  permits  can  and 
generally  will  be  a  vehicle  for  bringing 
sources  into  compliance.  While 
permitting  authorities  retain  discretion 
to  deny  permits  to  noncomplying 
sources,  EPA  expects  that  permitting 
authorities  will  generally  use  permits  to 
provide  a  schedule  of  enforceable 
measures  that  will  lead  to  compliance  as 


opposed  to  a  sanction  against 
noncompliance.  The  current  rule  and 
statute’s  provision  for  compliance 
schedules  in  no  way  limits  the  liability 
of  the  source  under  the  Act  while  the 
violation  continues  during  the  schedule 
of  remedial  measures.  Obviously,  most 
permits  with  a  compliance  schedule 
will  be  accompanied  by  a  settlement  of 
an  enforcement  action  addressing  the 
violation.  The  Agency  believes  that 
appropriate  exceptions  to  this  approach 
include  where  State  or  local  law 
prohibits  issuing  permits  to 
noncomplying  sources  or  where  a 
source’s  noncompliance  is  longstanding 
or  otherwise  egregious. 

3.  Permit  Revocation  Procedures 

State  litigants  also  expressed  concern 
that  the  current  rule  may  require  that 
permitting  authorities  use  permit 
issuance  procedures  to  revoke  permits. 
They  noted  that  many  State  or  local 
statutes  authorize  the  use  of  faster 
proceedings  to  revoke  the  permits  of 
sources  formd  in  noncompliance  and 
that  the  availability  of  su^  procedures 
contributes  to  the  effectiveness  of  State 
and  local  enforcement  efforts.  They 
urged  that  part  70  not  constrain 
permitting  authority  ability  to  use  such 
faster  proceedings. 

The  Agency  believes  that  part  70  does 
not  address  the  issue  of  what 
procedures  a  permitting  authority  must 
use  when  it  seeks  only  to  revoke  a 
permit,  as  opposed  to  revoke  and  revise 
or  reissue  a  permit.  Section  70.7(f)(1) 
requires  that  every  permit  contain 
provisions  specifying  when  the  permit 
will  be  reopened  prior  to  the  end  of  its 
term,  including  when  EPA  or  the 
permitting  authority  determines  that  the 
permit  must  be  “revised  or  revoked”  to 
assure  compliance  with  applicable 
requirements.  Section  70.7(f)(2) 
provides  that  proceedings  to  “reopen 
and  issue”  a  permit  shall  follow  permit 
issuance  procedures  (emphasis  added). 
Accordingly,  although  one  of  the 
reasons  for  permit  reopening  is 
revocation,  the  requirement  to  use 
permit  issuance  procedures  only  applies 
when  the  permitting  authority  wants  to 
reissue  the  permit.  The  rule  is  silent 
with  regard  to  the  procedures  that  must 
be  used  to  only  revoke  a  permit. 

Again,  EPA’s  approach  to  the  permits 
rule  has  been  to  avoid  mmecessary 
interference  with  the  way  State  and 
local  agencies  implement  their  air 
pollution  control  programs.  The  Agency 
believes  there  is  no  reason  to  require  a 
permitting  authority  to  undertake 
permit  issuance  procedures  if  its  only 
objective  is  to  revoke  a  permit.  The 
Agency  expects  that  permitting 
authorities  will  rarely  seek  to  only 
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revoke  and  not  also  reissue  a  permit, 
given  the  consequences  of  permit 
revocation  on  the  source.  At  the  same 
time,  it  recognizes  that  permitting 
authorities  have  legitimate  reasons  for 
wanting  to  retain  the  authority  they  now 
have  to  revoke  permits  using  expedited 
procedures.  The  Agency  thus  believes 
that  the  rule  is  properly  read  to  leave 
permitting  authorities  broad  discretion 
to  devise  permit  revocation  procedures, 
provided  that  the  affected  sovuce  is 
afforded  due  process,  including  prior 
notice  and  an  opportunity  to  object. 

G.  Section  70.8 — Permit  Review  by  EP A 
and  Affected  States 

1.  Notification  of  45-Day  Review 

The  public  has  60  days  after  the  end 
of  EPA*s  45-day  period  for  review  of  a 
proposed  permit  to  petition  EPA  to 
object  to  the  permit  if  EPA  did  not 
object.  There  is  no  provision  in  part  70, 
however,  to  let  the  public  know  when 
EPA’s  45-day  period  begins  or  ends, 
making  it  particularly  chfficult  for  the 
public  to  exercise  this  option.  The 
proposed  revision  to  §  70.8(d)  would 
reqidre  that  the  permitting  authority 
provide  public  access  to  information 
concerning  the  beginning  and  end  of 
EPA’s  45-^y  review  period  for  permit 
actions.  No  specific  means  for  providing 
public  access  are  proposed.  The 
permitting  authority  would  not  have  to 
give  the  public  notice,  but  could 
provide  public  access  through  a 
telephone  hot  line,  a  computer  terminal 
at  the  permitting  agency  office,  a 
bulletin  board,  or  any  other  reasonable 
means  that  the  public  could  use  to  get 
the  information  on  a  timely  basis. 

H.  Section  70.9 — Fee  Determination  and 
Certification 

I.  Periodic  Updates  to  Demonstration 

The  obligation  of  the  Administrator 
under  section  502(i)  of  the  Act  to  assure 
adequate  administration  and 
enforcement  of  permitting  programs 
includes  assurance  that  programs  are 
adequately  funded  on  a  continuing 
basis.  The  Administrator  may,  therefore, 
periodically  need  information  from  the 
permitting  authority  that  verifies 
funding  is  adequate.  Section  70.9(c) 
requires  that  the  permitting  authority 
demonstrate  fee  adequacy;  however,  the 
language  does  not  make  clear  that 
periodk  information  may  be  required  if 
fee  adequacy  comes  into  question.  The 
proposed  revision  adds  to  paragraph  (c) 
language  that  is  found  in  paragraph  (d), 
wh^  pertains  to  demonstrating  that 
required  fees  are  used  solely  for 
purposes  of  the  operating  permits 
program.  The  proposal  is  to  add  “(and 
periodic  updates  as  required  by  the 


Administrator)’’  after  the  requirement 
for  a  demonstration. 

/.  Section  70.10 — Federal  Oversight  and 
Sanctions 

1.  Qtation  Correction 

A  correction  to  a  paragraph  citation  is 
proposed  for  three  places  under 
paragraph  (b).  All  three  citations  are  for 
the  Administrator’s  finding  of 
inadequate  program  administration  and 
enforcement.  The  citations  are  to 
paragraph  (c)(1)  and  should  be  corrected 
to  read  "(b)(1).’’ 

2.  Sanctions  Provisicms 

a.  Proposed  Change. — ^The  Agency 
proposes  to  revise  §  70.10  to  clarify  the 
conditions  under  which  sanctions 
would  be  applied  where  a  State  or  local 
program  is  disapproved  or  granted 
interim  approval.  Section  70.10(a)(1) 
would  be  revised  to  be  consistent  with 
section  502(d)(2)  of  the  Act  to  provide 
expressly  that  no  sanctions  would  be 
applied  if  a  State  or  local  agency 
submits  a  timely  and  complete  program 
(including  one  requesting  interim 
approval),  to  provide  that  “failure  to 
submit’’  would  apply  to  the  corrective 
submittal  for  interim  approval,  and  to 
make  other  clarifications.  A  new 
paragraph  (a)(2)  is  proposed  to  clarify 
that,  for  purposes  of  title  V,  the 
sanctions  under  section  179(b)(2)  for 
offsets  applies  only  in  nonattainment 
areas.  A  clarifying  addition  to  existing 
paragraph  (aK2),  to  be  remunbered  as 
paragraph  (a)(3),  would  indicate  that  a 
Federal  program  would  be  required  by 
the  later  of  November  15, 1995,  if  full 
approval  had  not  been  granted  by  then, 
or  the  expiration  of  an  interim  approval 
period  if  EPA  had  not  granted  full 
approval  by  then. 

b.  Rationale  for  Change. — Sections 
502(d)(2),  (g),  and  (i)(l)-(3)  of  the  Act 
address  when  and  how  EPA  may  and 
shall  apply  sanctions  against  a 
permitting  authority  that  does  not  fulfill 
part  70  program  requirements.  Part  70  as 
currently  promulgated  implements 
these  provisions  at  §  70.10.  The  EPA 
believes  that  revisions  to  §  70.10  are 
needed  to  clarify  EPA’s  policy  for 
applying  sanctions  when  permitting 
authorities  fail  to  submit  part  70  permit 
programs  and  when  EPA  disapproves 
submitted  progreims.  The  EPA  also 
believes  that  revisions  are  needed  to 
clarify  how  EPA’s  part  70  sanctions 
policy  relates  to  interim  program 
approvals.  Revisions  are  also  needed  to 
conform  the  regulations  to  the 
provisions  of  the  Act. 

Section  502(d)(2)(B)  of  the  Act 
provides  that  if  a  permitting  authority 
does  not  submit  a  permit  program 


meeting  the  requirements  of  title  V,  or 
if  EPA  disapproves  a  submitted 
program,  18  months  after  the  date  for 
such  submittal  or  the  date  of  such 
disapproval,  whichever  is  the  case,  EPA 
shall  apply  sanctions  under  section 
179(b)  of  the  Act  against  the  permitting 
authority  in  the  same  manner  and 
subject  to  the  same  deadlines  and  other 
conditions  as  are  applicable  in  the  case 
of  a  determination,  disapproval,  or 
finding  under  section  179(a)  of  the  Act 
(42  U.S.C.  7661a(d)(2)(B)).2«  The 
available  sanctions  under  section  179(b) 
are  an  EPA-imposed  prohibition  against 
the  Department  of  Transportation 
approving  certain  highway  projects  or 
awarding  grants  for  certain  projects  in 
States  under  sanctions,  and  a 
requirement  that  new  or  modified 
sources  and  emissions  units  permitted 
under  part  D  of  title  I  achieve  a  ratio  of 
emissions  reductions  to  increased 
emissions  of  at  least  2  to  1  when 
complying  with  the  emissions  offset 
requirements  of  section  173  of  the  Act 
(42  U.S.C  7509(b)).  In  addition,  section 
502(d)(2)(A)  provides  that  in  such  cases 
of  failure  to  submit  and  disapproval, 
EPA  may,  prior  to  the  expiration  of  the 
18-month  period,  apply  any  of  the 
sanctions  under  section  179(b)  (42 
U.S.C.  7661a(d)(2)(A)).  However,  section 
502(g)  of  the  Act  provides  that  for  the 
period  of  an  interim  approval  of  a  State 
or  local  program,  the  provisions  of 
section  502(d)(2)  are  suspended,  but 
will  again  apply  after  the  expiration  of 
interim  approval  (42  U.S.C  7661a(g)). 


^Section  174(a)  of  Um  Act  providos  that 
following  certain  EPA  findings  of  deficiency 
regarding  operating  permits  program  submittals, 
unleM  sticb  deficiency  has  been  corrected  within  18 
months  after  the  finding,  disapproval,  or 
determinatimv  one  of  the  sanctkms  referred  to  in 
subsection  (b)  shall  apply,  as  selected  by  the 
Administrator,  until  the  Administrator  determines 
that  the  State  has  come  into  compHanca,  except  that 
if  the  Administrator  finds  a  ladi  of  good  faith, 
sanctions  under  both  peragraph  (1)  and  paragraph 
(2)  of  subsection  (b)  shall  apply  until  the 
Administrator  determines  that  the  State  has  come 
into  compliance.  If  the  Administrator  has  selected 
one  of  such  sanctions  aitd  the  deficiency  has  not 
been  corrected  within  6  months  thereafter, 
sanctions  under  both  paragraph  (1)  and  paragraph 
(2)  of  subsection  (b)  s^l  apply  until  the 
Administrator  determines  that  the  State  has  come 
into  compliance. 

(42  U.&C  7509(a)).  As  EPA  is  doing  for  purposes 
of  applying  sanctions  for  State  failures  urxler  title 
I  of  the  Act  (58  FR  39832.  August  4. 1994).  EPA 
Intends  through  a  separate  rulemaking  to  select  a 
default  sequence  for  the  application  of  title  V 
sanctions  so  that  mandatory  sanctions  would  apphy 
automaticaily  upon  expiratkm  of  the  18-month 
clock  without  tte  need  for  further  rulemaking.  Like 
the  title  I  selection  of  sanctions  rule,  the  title  V 
selection  of  sanctions  rale  would  also  address  what 
is  required  to  stop  e  senctloiM  clock  once  started, 
and  what  Is  required  to  lift  sanctions.  The  EPA 
intends  to  promulgate  this  separata  rale  before  the 
first  date  on  which  mandatory  sanctioits  could 
possibly  be  required  (ie..  before  May  15, 19951 
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In  implementing  section  502(d)(2), 
part  70  currently  provides  that  EPA’s 
discretionary  sanctions  authority  and 
mandatory  sanctions  obligations  arise 
[i]f  a  State  fails  to  submit  a  fully- 
approvable  whole  part  70  program,  or  a 
required  revision  thereto,  in 
conformance  with  the  provisions  of 
§  70.4,  or  if  an  interim  approval  expires 
and  the  Administrator  has  not  approved 
a  whole  part  70  program. 

(40  CFR  70.10(a)(1)).  The  EPA  is 
concerned  that  this  language  needs 
additional  clarification  to  explain  which 
situations  trigger  EPA’s  sanctions 
authority  and  obligations  imder  sections 
502(d)(2)  and  (g)  of  the  Act. 

For  example,  the  language  does  not 
explicitly  provide  that  a  failure  to 
submit  a  complete  permit  program 
would  be  treated  as  an  absolute  failure 
to  submit,  for  sanctions  purposes.  Nor 
does  the  language  explicitly  state  that 
no  sanctions  authority  arises  and  no 
sanctions  clock  starts  if  a  permitting 
authority  submits  a  timely  and  complete 
program  for  interim  approval.  Moreover, 
the  language  does  not  explicitly  indicate 
that  if  a  permitting  authority  granted 
interim  approval  fails  to  submit  a 
corrective  program  as  required  by  §  70.4, 
the  EPA’s  sanctions  authority  would 
arise  and  the  18-month  mandatory 
sanctions  clock  would  start  for  that 
permitting  authority.  Finally,  the 
language  does  not  clearly  state  that 
separate  sanctions  authority  arises  and  a 
separate  sanctions  clock  starts  when 
EPA  disapproves  a  submitted  program 
that  had  been  initially  found  complete. 

The  proposed  revisions  to 
§  70.10(a)(1)  are  intended  to  remedy  the 
existing  rule’s  lack  of  clarity  on  these 
and  other  points.  First,  in  part  70,  EPA 
indicated  that  before  proceeding  to 
evaluate  submitted  operating  permits 
programs,  EPA  would  within  60  days  of 
receipt  of  a  submittal  determine 
whether  it  is  complete  enough  to 
warrant  review  by  EPA  for  approval  (40 
CFR  70.4(e)(1)).  To  ensure  that 
permitting  authorities  could  not  avoid 
the  risk  of  sanctions  merely  by 
submitting  permit  programs  that  are  so 
incomplete  that  EPA  would  not  be  able 
to  go  forward  to  evaluate  the  program, 
EPA  believes  it  is  reasonable  to  treat  a 
failure  to  submit  a  complete  program  as 
an  absolute  failure  to  submit,  such  that 
the  18-month  sanctions  clock  would  run 
firom  the  date  the  complete  submittal 
was  due.  The  EPA  believes  that  the 
statutory  language  of  title  V  is  amenable 
to  this  approach,  as  section  502(d)(1) 
requires  permitting  authorities  to  submit 
permit  programs  "meeting  the 
requirements  of  this  title’’  (42  U.S.C. 
7661a(d)(l)),  and  section  502(d)(2)  bases 
EPA’s  sanctions  authority  on  a 


permitting  authority’s  failure  to  “*  *  * 
submit  a  program  as  required  by 
paragraph  (1)’’  (42  U.S.C.  7661a(d)(2) 

(A)  and  (B)).  This  language  does  not 
speak  directly  to  whether  a  permitting 
authority’s  failure  to  submit  a  complete 
program  necessarily  constitutes  an 
absolute  failure  to  submit. 

Consequently,  it  is  within  EPA’s 
discretion  to  interpret  the  general 
language  of  section  502(d)  in  fashioning 
the  most  reasonable  sanctions  policy 
(see  Chevron  U.S.A.  Inc.  v.  Natural 
Resources  Defense  Council,  467  U.S. 

837  (1984)).  To  give  full  effect  to  the 
deterrent  functions  of  the  sanctions 
provisions  of  title  V,  and  to  achieve 
consistency  with  EPA’s  sanctions  policy 
under  title  I  of  the  Act,  EPA  believes 
that  it  is  necessary  to  treat  failures  to 
submit  complete  programs  as  absolute 
failures  to  submit,  so  that  permitting 
authorities  cannot  avoid  the  risk  of 
sanctions  by  submitting  programs  that 
are  so  incomplete  that  EPA  could  not 
evaluate  whether  they  are  approvable. 

The  EPA  believes  that  the  phrase  “in 
conformance  with  the  provisions  of 
§  70.4’’  in  §  70.10(a)(1)  already  provides 
that,  to  avoid  sanctions,  a  permitting 
authority  must  submit  a  program  that 
EPA  finds  complete,  since  the  criteria 
for  determining  whether  a  permit 
program  is  complete  can  be  found  in 
§  70.4(b).  If  a  State  or  local  program 
submittal  fails  to  address  any  of  the 
elements  listed  in  §  70.4(b),  such  as 
evidence  that  regulations  comprising 
the  program  were  lawfully  adopted 
through  proper  State  or  local 
procedures,  it  would  be  incomplete. 
However,  as  long  as  the  submittal 
addresses  all  of  the  §  70.4(b)  elements, 
even  if  it  does  so  inadequately  such  that 
the  program  was  not  approvable,  it 
would  be  found  complete.  To  better  link 
the  submittal  of  em  incomplete  program 
with  section  502(d)(2)  sanctions 
authority,  the  proposed  revisions  to 
§  70.10(a)(1)  would  explicitly  state  that 
a  failure  to  submit  a  complete  program 
triggers  a  permitting  authority’s  risk  of 
falling  subject  to  sanctions.  This  will 
make  EPA’s  sanctions  policy  under  title 
V  more  consistent  with  the  Agency’s 
title  I  sanctions  policy  under  which 
failure  to  submit  a  complete  SIP  is 
treated  as  a  failure  starting  the  sanctions 
clock  (see  section  179(a)(1)  of  the  Act, 
42  U.S.C.  7509(a)(1)). 

Second,  as  discussed  above,  section 
502(g)  of  the  Act  requires  that  during 
the  period  of  interim  approval  of  an 
operating  permits  program,  EPA’s 
authority  to  apply  sanctions  in  that 
State  or  local  area  of  jurisdiction  shall 
be  suspended  (42  U.S.C.  7661a(g)).  The 
EPA  believes  that  section  502(g)’s 
suspension  of  sanctions  authority 


during  interim  approval  periods 
requires  that'section  502(d)(2)  be 
interpreted  to  not  provide  EPA  with 
authority  to  apply  discretionary 
sanctions  and  to  not  start  an  18-month 
mandatory  sanctions  clock  when  a 
permitting  authority  makes  a  timely  and 
complete  submittal  of  an  interim  permit 
program.  Otherwise,  a  permitting 
authority  would  be  faced  with 
uncertainty  as  to  whether  it  was  at  risk 
of  being  subject  to  sanctions  unless  and 
until  EPA  takes  final  action  to  grant  the 
program  interim  approval.  The  EPA 
does  not  believe  that  Congress  intended 
for  a  permitting  authority’s  potential 
sanctions  liability  to  depend  on  the 
expeditiousness  with  which  EPA  grants 
interim  approval  of  a  complete  and 
timely  submittal  for  interim  approval. 
Consequently,  to  give  full  effect  to  the 
suspension  required  by  section  502(g), 
EPA  would  not  apply  discretionary 
sanctions  or  start  the  18-month 
mandatory  sanctions  clock  in  such 
situations. 

The  EPA  believes  that  §  70.10(a)(1)  is 
unclear  in  addressing  this  issue,  in 
providing  that  EPA’s  sanctions  authority 
arises  whenever  a  permitting  authority 
••*  *  *  fails  to  submit  a  fully 
approvable  whole  part  70  program 
*  *  *  or  if  an  interim  approval  expires 
and  the  Administrator  has  not  approved 
a  whole  part  70  program”  (40  CFR 
70.10(a)(1)  (emphasis  added)).  Read 
literally,  the  provision  might  be 
interpreted  to  mean  that  if  either 
condition  is  present,  a  permitting 
authority  would  be  subject  to  risk  of 
sanctions.  This  result  would  clearly 
conflict  with  the  provisions  of  section 
502(g)  of  the  Act,  since  a  failure  to 
submit  a  fully  approvable  whole 
program  would  result  in  sanctions 
notwithstanding  the  permitting 
authority  having  received  interim 
approval.  Moreover,  §  70.10(a)(1)  does 
not  explicitly  state  when  a  permitting 
authority  whose  program  was  granted 
interim  approval  would  have  become 
ft'ee  from  the  risk  of  sanctions.  To 
remedy  this  unclarity,  the  proposed 
revisions  to  §  70.10(a)(1)  would 
explicitly  provide  that  EPA’s  sanctions 
authority  would  not  arise  where  a 
permitting  authority  submits  a  timely 
and  complete  interim  part  70  program. 

Third,  section  502(gj  of  the  Act 
provides  that  no  interim  approval  may 
last  longer  than  2  years,  may  not  be 
renewed,  and  that  a  permitting  authority 
whose  program  is  granted  interim 
approval  must  make  changes  specified 
by  EPA  before  the  program  may  receive 
full  approval  (42  U.S.C.  7661a(g)).  In 
part  70,  EPA  provided  that  a  permitting 
authority  whose  program  is  granted 
interim  approval  must  submit  such 
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changes  to  the  program  addressing  the 
deficiencies  specified  in  the  interim 
approval  no  later  than  6  months  prior  to 
the  expiration  of  the  interim  approval 
(40  CFR  70.4(f)(2)).  The  EPA  also 
provided  that  if  a  permitting  authority 
flails  to  submit  a  required  revision  to  a 
part  70  program,  EPA’s  sanctions 
authority  would  arise  (40  CFR 
70.10(a)(1)).  However,  the  phrase  "or  a 
required  revision  thereto”  in 
§  70.10(a)(1)  follows  the  phrase  "fully- 
approvable  whole  part  70  program,”  and 
thus  does  not  clearly  state  that  if  a 
permitting  authority  fails  to  submit  a 
required  revision  to  a  program  granted 
interim  approval  the  permitting 
authority  would  be  at  risk  of  sanctions 
(Id).  Consequently,  §  70.10(a)(1)  might 
be  read  to  effectively  render  the  program 
correction  submittal  requirement  under 
section  502(g)  of  the  Act  and  §  70.4(f)(2) 
nugatory.  This  result  is  not  what  EPA 
intended  in  promulgating  part  70.  To 
remedy  this  problem,  the  proposed 
revisions  to  §  70.10(a)(1)  would, 
consistent  with  section  502(g)  of  the  Act 
and  §  70.4(f)(2),  explicitly  provide  that  if 
a  permitting  authority  whose  program 
was  granted  interim  approval  failed  to 
submit  a  timely  revision  to  correct  the 
deficiencies  identified  in  the  interim 
approval,  EPA’s  sanctions  authority 
would  arise.  The  EPA  believes  that 
section  502(g)  provides  the  authority  to 
treat  the  submittal  of  such  a  corrective 
program  as  a  required  submittal  under 
section  502(d)(1)  of  the  Act  that  could 
start  an  18-month  sanctions  clock  upon 
failure  to  submit  by  the  permitting 
authority.  Otherwise,  permitting 
authorities  whose  programs  are  granted 
interim  approval  and  who  never  submit 
corrective  programs  would  not  be  at  risk 
of  sanctions,  imless  and  until  they 
subsequently  abdicated  their 
responsibilities  to  administer  and 
enforce  permit  programs.  This  result 
would  be  unfair  to  permitting 
authorities  that  had,  for  example, 
initially  been  granted  interim  approval, 
then  submitted  corrective  programs  that 
EPA  disapproved,  and  became  subject  to 
sanctions  as  a  result  of  the  disapproval. 

Fourth,  section  502(d)(2)  of  the  Act 
clearly  indicates  that  even  if  a 
permitting  authority  submits  a  part  70 
program,  if  EPA  disapproves  the 
submittal,  the  permitting  authority  may 
become  subject  to  sanctions  (42  U.S.C. 
7661a(d)(2)  (A)  and  (B)).  In  such 
situations,  EPA  would  be  authorized  to 
impose  discretionary  sanctions  at  any 
time,  and  would  be  required  to  impose 
mandatory  sanctions  after  18  months. 
Part  70  does  explicitly  indicate  that  18 
months  after  the  date  of  disapproval  of 
a  State  or  local  operating  permits 


program  EPA  will  apply  sanctions  (40 
CFR  70.10(a)(l)(ii)),  but  is  unclear 
whether  EPA  could  impose 
discretionary  sanctions  following 
disapproval  but  before  expiration  of  the 
18-month  clock.  In  order  to  remedy  this 
unclarity  and  more  clearly  implement 
section  502(d)(2)(A)  of  the  Act,  the 
proposed  revisions  to  part  70  would 
explicitly  provide  that  separate 
discretionary  and  mandatory  sanctions 
authority  would  arise  in  all  cases  where 
EPA  disapproves  a  submitted  operating 
permits  program. 

Fifth,  section  502(d)(2)(C)  of  the  Act 
provides  that  the  2-to-l  NSR  offset 
sanction  under  section  179(b)(2)  of  the 
Act  shall  not  apply  in  any  area  unless 
the  failure  to  submit  or  the  disapproval 
referrecTto  in  section  502(d)(2)  (A)  or  (B) 
relates  to  an  air  pollutant  for  which  the 
area  has  been  designated  a 
nonattainment  area  as  defined  in  part  D 
of  title  I  of  the  Act  (42  U.S.C. 
7661a(d)(2)(C)).  Part  70  does  not 
currently  implement  this  section  of  the 
Act.  The  proposed  revisions  to 
§  70.10(a)(2)  would  explicitly  provide 
for  this  limitation  on  CTA’s  sanctions 
authority.  As  a  result,  consistent  with 
Congress’  intent,  for  a  State  or  local 
agency  without  areas  designated  as 
nonattainment  that  became  subject  to 
sanctions  under  title  V,  the  2-to-l  offset 
sanction  would  not  be  applied. 

Finally,  section  502(dj(3)  of  the  Act 
provides  that  if  a  program  meeting  the 
requirements  of  title  V  has  not  been 
approved  in  whole  for  any  State,  the 
Administrator  shall,  by  November  15, 
1995.,  promulgate,  administer,  and 
enforce  a  program  under  title  V  for  that 
State  (42  U.S.C.  7661a(d)(3)).  However, 
section  502(g)  provides  that  during  an 
interim  approval  period,  the  obligation 
of  the  Administrator  to  promulgate  a 
Federal  program  for  a  State  is 
suspended,  and  does  not  arise  imtil  after 
the  expiration  of  such  interim  approval 
(42  U.S.C.  7661a(g)).  In  implementing 
title  V,  part  70  provided  that  "[i]f  full 
approval  of  a  whole  part  70  program  has 
not  taken  place  *  *  *”  by  November 
15, 1995,  "*  *  *  the  Administrator  will 
promulgate,  administer,  and  enforce  a 
whole  or  a  partial  program  as 
appropriate  for  su^  State  *  *  *”  (40 
CFR  70.10(a)(2)).  The  EPA  believes  that 
this  regulatory  language  does  not  give 
full  effect  to  the  Act,  particularly  to 
section  502(g).  To  be  more  consistent 
with  the  Act,  the  proposed  revisions  to 
§  70.10(a)(3)  would  clarify  that  EPA’s 
duty  to  implement  a  Federal  permit 
program  would  be  suspended  during 
periods  of  interim  approval  and  not 
arise  until  the  end  of  the  interim 
approval  period  if  EPA  had  not  granted 
the  program  full  approval  by  then. 


/.  Section  70.11 — Requirements  for 
Enforcement  Authority 

Section  70.11  requires  that  State  and 
local  operating  permits  programs 
provide  for  civil  penalties  to  be 
recoverable  in  a  maximum  amoimt  of 
not  less  than  $10,000  per  day  per 
violation  and  does  not  allow  mental 
state  as'an  element  of  proof.  The 
revision  proposed  to  §  70.11(a)(3)(i) 
clarifies  that,  provided  the  permitting 
authority  demonstrates  that  it  has  the 
civil  penalty  authority  to  recover  up  to 
$10,000  per  day  for  each  violation  on  a 
strict  liability  basis,  the  permitting 
authority  is  not  precluded  from  having 
additional  civil  penalty  authority  that 
imposes  mental  state  as  an  element  of 
proof.  However,  to  be  approvable  by 
EPA,  it  must  be  demonstrated  that  as  a 
matter  of  State  or  local  law  any  element 
of  mental  state  required  for  proof  of  a 
violation  would  not  apply  to  the 
authority  to  impose  civil  penalties  up  to 
a  maximum  of  $10,000  per  day  for  each 
violation. 

V.  Decision-Making  Flow  Charts 

A.  Flow  Chart  for  Changes  Subject  to 
Major  NSR 

1.  Explanation 

The  questions  in  this  flow  chart  are 
ordered  to  determine  (1)  if  the  change 
qualifies  as  a  merged  program  change 
eligible  for  administrative  amendment 
procedures,  and  (2)  if  the  change  does 
not  qualify  as  a  merged  program  change, 
whether  it  qualifies  for  minor  permit 
revision  procedures.  Note  that  this  flow 
chart  does  not  include  questions  to 
determine  whether  the  change  requires 
any  permit  revision  at  all,  because  major 
new  source  review  virtually  always 
yields  additional  applicable 
requirements.  It  is  consequently  a 
foregone  conclusion  that  a  change 
subject  to  major  new  source  review  will 
require  a  permit  revision  to  update  the 
permit. 

The  flow  chart  also  does  not  include 
questions  to  determine  whether  the 
change  may  be  operated  immediately, 
because  changes  subject  to  major  NSR 
by  definition  involve  an  emissions 
increase.  In  today’s  notice,  EPA  is 
proposing  off-permit  treatment  for  only 
changes  that  do  not  increase  emissions. 

Finally,  it  is  unnecessary  for  this  flow 
chart  to  include  questions  regarding 
whether  the  change  involves  netting, 
since  the  change  will  necessarily 
undergo  a  30-day  comment  period  as  a 
result  of  being  subject  to  major  NSR. 
The  netting-related  gatekeepers  for  the 
more  streamlined  permit  revision 
procedures  allow  any  netting 
transaction  to  be  processed  using 
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streamlined  procedure  so  long  as  a  30- 
day  comment  period  was  provided  for 
the  netting  transaction. 

2.  Flowchart 

a.  Did  the  change  imdergo  a  merged 
major  NSR/part  70  process  (i.e.,  one  that 
(1)  address^  both  major  NSR  and  part 
70  permit  application  and  content 
requirements,  (2)  provided  prior  notice 
to  ERA  and  affected  States,  and  (3) 
provided  a  30-day  conunent  period  and, 
in  the  case  of  PSD  NSR,  an  opportunity 
for  a  public  hearing)? 

— ^If  yes,  process  as  an  administrative 
amendment  that  is  subject  to  the 
procedmes  for  “merged  program” 
changes. 

— If  no,  go  to  b. 

b.  Does  the  change  require  a  revision 
of  a  part  70  permit  limit  established 
solely  through  part  70  procedures? 

— If  yes,  process  as  a  significant  permit 
revision. 

— If  no,  go  to  c. 

c.  Is  the  source'  in  compliance  with 
the  permit  terms  it  seeks  to  change? 

— If  yes,  process  as  a  minor  permit 

revision; 

— If  no,  process  as  a  significant  permit 
revision. 

B.  Flow  Chart  for  Changes  Subject  to 
Minor  NSR 

1.  Explanation 

The  questions  in  this  flow  chart  are 
ordered  to  determine  (1)  if  the  change 
may  be  operated  immediately,  (2)  if  the 
change  requires  any  permit  revision  at 
all,  (3)  for  a  change  that  requires  a 
permit  revision,  whether  it  qualihes  for 
administrative  amendment  procedures 
as  a  merged  program  change,  (4)  for  a 
change  that  does  not  qualify  for 
administrative  amendment  procedures, 
whether  it  qualifies  for  de  minimis 
revision  procedures,  and  (5)  for  a 
change  that  does  not  qualify  for  de 
minimis  revision  procedures,  whether  it 
qualifies  for  minor  permit  revision 
procedures. 

2.  Flowchart 

a  Can  the  source  operate  the  change 
and  still  comply  with  all  of  its  existing 
permit  terms? 

— If  yes,  go  to  b. 

— If  no,  goto  c. 

b.  Does  the  change  render  the  source 
subject  to  an  applicable  requirement  to 
which  it  was  not  previously  subject  (i.e., 
a  new  minor  NSR  permit  term)? 

— If  yes,  go  to  c. 

— If  no,  the  change  can  be  operated 
immediately  and  does  not  require  a 
permit  revision,  unless  the  change 
decreases  allowable  emissions  and  the 


source  wants  to  earn  emission 
reduction  credits,  in  which  case  go  to 
question  3  of  the  flow  chart  for 
changes  that  decrease  emissions. 

c.  Does  the  change  increase  ^nissions 
of  regulated  pollutants? 

— If  yes,  go  to  d. 

— If  no,  the  source  can  operate  the 
change  immediately,  but  it  must 
apply  for  a  permit  revision  within  six 
months  of  commencing  operation  of 
the  change:  to  determine  what  permit 
revision  procedures  to  use,  follow  the 
rest  of  this  flow  chart. 

d.  Did  the  change  undergo  a  merged 
minor  NSR  preconstruction/part  70 
process  (i.e..  one  that  (1)  addressed  both 
minor  NSR  and  part  70  permit 
application  and  content  requirements, 

(2)  provided  prior  notice  to  the  public, 
ERA  and  affected  States,  and  (3) 
provided  a  public  comment  period  of  30 
days  (or  no  less  than  15  days  in  the 
case  of  minor  NSR  programs  that 
provided  no  less  than  15  days  as  of  11/ 
15/93))? 

— If  yes,  process  as  an  administrative 
amendment  that  is  subject  to  the 
procedures  for  “merged  program” 
changes. 

— If  no,  go  to  e. 

e.  Does  the  change  require  a  revision 
of  a  part  70  permit  limit  established 
solely  through  part  70  procedures? 

— If  yes,  process  as  a  significant  permit 
revision. 

— If  no.  go  to  f. 

f.  Is  the  source  in  compliance  with  the 
permit  terms  it  seelcs  to  change? 

— If  yes,  go  to  g. 

— If  no,  process  as  a  significant  permit 
revision. 

g.  Is  the  change  to  a  new  or  existing 
unit  that  both  before  and  after  the 
change  emits  at  no  more  than  the 
applicable  unit-based  de  minimis  level? 
— If  yes,  go  to  k. 

— If  no,  go  to  h. 

h.  Does  the  change  increase  a  unit’s 
emissions  by  no  more  than  increment- 
based  de  minimis  amounts? 

— If  yes,  go  to  i. 

— If  no,  go  to  1. 

i.  Is  the  resulting  emission  limit 
expressed  in  the  same  form  and  unit  of 
measure  as  the  previous  limit? 

— If  yes,  go  to  j. 

— If  no,  go  to  1. 


29  If  the  change  involves  a  netting  transaction  that 
includes  any  single  increase  that  is  greater  than 
applicable  major  modification  significance  levels  or 
a  sum  of  increases  that  is  greater  than  applicable 
major  source  thresholds,  it  must  have  undergone  a 
preconstruction  review  process  that  provided  a 
public  comment  period  of  at  least  30  days  to  be 
processed  as  an  administrative  amendment. 


}.  Does  the  change  require  a  change  in 
the  operating  parameters  or  other 
monitoring,  recordkeeping  or  reporting 
requirements  prescribe  by  the  permit 
that  has  not  been  pre-authorized? 

— If  yes,  go  to  1. 

— If  no,  go  to  k. 

k.  Does  the  existing  permit  allow  for 
the  type  of  change  to  be  made  through 
de  minimis  proc^ures? 

— If  yes,  process  as  a  de  minimis  permit 
revision: 

— In  no,  go  to  1. 

l.  Does  the  change  involve  a  netting 
transaction  for  which  a  30-day  public 
comment  period  was  not  provided? 

— If  yes,  go  to  m; 

— If  no,  process  as  a  minor  permit 
revision. 

m.  Did  the  netting  transaction  include 
any  single  increase  that  is  greater  than 
the  applicable  major  modification 
significance  level  or  a  siun  of  increases 
that  is  greater  than  the  applicable  major 
source  thresholds? 

— If  yes,  process  as  a  significant  permit 
revision; 

— If  no,  process  as  a  minor  permit 
revision. 

C.  Flow  Chart  for  Section  112(g) 
Modifications  ^ 

1.  Explanation 

The  questions  in  this  flow  chart  are 
ordered  to  determine  (1)  if  the  change 
qualifies  as  a  merged  program  change 
eligible  for  administrative  amendment 
procedures,  and  (2)  if  the  change  does 
not  qualify  as  a  merged  program  change, 
whether  it  qualifies  for  minor  permit 
revisions  procedures.  Note  that  this  flow 
chart  does  not  include  questions  to 
determine  whether  the  change  requires 
any  permit  revision  at  all,  because  a 
modification  as  defined  by  section 
112(g)  will  edways  render  the  source 
subject  to  a  new  applicable  requirement 
imder  that  subsection.  It  is  consequently 
a  foregone  conclusion  that  a  section 
112(g)  modification  will  require  a 
permit  revision  to  update  the  permit. 

The  flow  chart  also  does  not  include 
questions  to  determine  whether  the 
change  may  be  operated  immediately, 
because  section  112(g)  modifications  by 
definition  involve  an  emissions  increase 
that  is  not  oiTset  by  an  emissions 
decrease.  In  today’s  notice,  ERA  is 
proposing  off-permit  treatment  for  only 
changes  that  do  not  increase  emissions. 


“A  112(g)  modification  is  a  physical  or 
operational  change  at  a  major  source  that  increases 
actual  emissions  of  a  HAP  by  more  than  a  de 
minimis  amount,  or  results  in  emission  of  more 
than  a  de  minimis  amount  of  a  HAP  not  previously 
emitted,  and  which  is  not  ofiset  by  an  equal  or 
greater  decrease  in  emissions  of  another  HAP  that 
is  deemed  more  hazardous. 
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Finally,  the  flow  chart  does  not 
include  questions  regarding  whether  the 
change  involves  netting,  since  section 
112(g)  defines  modifications  subject  to 
that  subsection  in  terms  of  whether  the 
changes  increases  emissions  on  net,  and 
the  proposed  section  112(g) 
preconstruction  review  procedures  take 
into  account  the  fact  that  netting 
calculations  may  be  involved. 

2.  Flow  Chart 

a.  Did  the  modification  undergo  a 
merged  112(g)  preconstruction  review/ 
part  70  process  (i.e.,  one  that  (1) 
addressed  both  section  112(g) 
modification  and  part  70  permit 
application  and  content  requirements, 

(2)  provided  prior  notice  to  EPA  and 
affected  States  and  (3)  provided  a  45- 
day  public  comment  period)? 

— If  yes,  process  as  an  administrative 
amendment  that  is  subject  to  the 
procedures  for  "merged  program” 
changes. 

— If  no,  go  to  b. 

b.  Does  the  change  require  a  revision 
of  a  part  70  permit  limit  established 
solely  through  part  70  procedures? 

— If  yes,  process  as  a  significant  permit 
revisions. 

— If  no,  go  to  c. 

c.  Is  the  source  in  compliance  with 
the  permit  terms  it  seeks  to  change? 

— If  yes,  process  as  a  minor  permit 

revision. 

— If  no,  process  as  a  significant  permit 
revision. 

VI.  Administrative  Requirements 

A.  Public  Hearing 

One  public  hearing  will  be  held  to 
discuss  the  proposed  regulatory 
revisions  as  indicated  in  the  DATES 
section  of  this  preamble.  Persons 
wishing  to  make  oral  presentations  at 
the  public  hearing  should  contact  EPA 
at  the  address  given  in  the  ADDRESSES 
section  of  this  preamble.  If  necessary, 
oral  presentations  will  be  limited  to  15 
minutes  each.  Any  member  of  the 
public  may  file  a  wTitten  statement  with 
EPA  before,  during,  or  within  30  days 
after  the  hearing.  Written  statements  , 
should  be  addressed  to  the  Air  Docket 
address  given  in  the  ADDRESSES  section 
of  this  preamble. 

A  verbatim  transcript  of  the  public 
hearing  and  written  statements  will  be 
available  for  public  inspection  and 
copyihg  during  normal  working  hours  at 
EPA’s  Air  Docket  in  Washington,  DC 
(see  ADDRESSES  section  of  this 
preamble). 

B.  Docket 

The  docket  for  this  regulatory  action 
is  A-93-50.  The  docket  is  an  organized 


and  complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this 
proposed  rulemaking.  The  principal 
purposes  of  the  docket  are:  (1)  To  allow 
interested  parties  a  means  to  identify 
and  locate  documents  so  that  they  can 
effectively  participate  in  the  rulemaking 
process,  and  (2)  to  serve  as  the  record 
in  case  of  judicial  review  (except  for 
interagency  review  materials) 
(307(d)(7)(A)).  The  docket  is  available 
for  public  inspection  at  EPA’s  Air 
Docket,  which  is  listed  under  the 
ADDRESSES  section  of  this  notice. 

C.  Office  of  Management  and  Budget 
(OMB)  Review 

Under  Executive  Order  12866  (E.O. 
12866)  (58  FR  51735  (October  4, 1993)), 
section  4(c),  EPA  is  required  for 
significant  regulatory  actions  to  prepare 
an  assessment  of  the  potential  costs  and 
benefits  (referred  to  as  a  Regulatory 
Impact  Analysis  (RIA))  of  the  regulatory 
action.  Sections  3(f)  (1—4)  of  E.O.  12866 
define  "significant”  regulatory  actions 
as  those  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agencv; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,^'  or  the  principles 
set  forth  in  E.O.  12866. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  OMB  and  EPA  consider 
this  a  "significant  regulatory  action” 
within  the  meaning  of  the  Executive 
Order.  The  EPA  has  submitted  this 
action  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record.  Any  w'ritten 
comments  from  OMB  to  EPA,  and  any 
EPA  responses  to  those  comments,  will 
be  included  in  Docket  A-93-50. 

To  facilitate  OMB  review  of  this 
proposed  rulemaking,  EPA  has  prepared 


'■These  priorities  include  economic  growth 
while  maintaining  environmental  quality,  provide 
opportunities  for  domestic  and  international 
competitivenejis.  mitigate  the  impact  of  regulations 
on  the  innovation  and  dissemination  of 
environmental  technologies,  and  empower  minority 
and  poor  communities  in  accordance  with  the 
Administration’s  primary  goal  for  environmental 
e<juity. 


an  analysis  showing  the  marginal 
impacts  of  the  proposed  revisions  to 
part  70.  The  Agency  is  also  in  the 
process  of  updating  the  current 
Information  Collection  request  for  part 
70  and  will,  at  that  time,  conduct  a 
comprehensive  analysis  of  the 
regulatory  revisions  proposed  herein. 

After  review  of  the  current  RIA  for 
part  70,  (EPA-450/2-91-011),  the 
Agency  has  determined  that  the  effect  of 
the  changes  to  part  70  resulting  from 
today’s  action  will  be  more  than  $70 
million  per  year  when  compared  to  the 
current  ICR  approved  by  OMB. 

However,  the  revisions  that  are  included 
in  this  action  would,  primarily  through 
the  revised  permit  revision  process, 
result  in  a  net  decreased  impact  of  $268 
million  per  year  when  compared  to  a 
baseline  of  original  rule  costs  which  is 
adjusted  to  account  for  the  Agency’s 
revised  definition  of  title  I 

modification.’^ 

D.  Regulatory  Flexibility  Act 
Compliance 

Under  the  Regulatory  Flexibility  Act. 
w'henever  an  Agency  publishes  any 
proposed  or  final  rule  in  the  Federal 
Register,  it  must  prepare  a  Regulatory 
Flexibility  Analysis  (RFA)  that  describes 
the  impact  of  the  rule  on  small  entities 
(i.e.,  small  businesses,  organizations, 
and  governmental  jurisdictions). 

The  EPA  has  established  guidelines 
which  require  an  RFA  to  accompany  a 
rulemaking  package.  For  any  rule 
subject  to  the  Regulatory  Flexibility  Act, 
the  Agency’s  new  policy  requires  a 
regulatory  flexibility  analysis  if  the  rule 
will  have  arfy  economic  impact, 
however  small,  on  any  small  entities 
that  are  subject  to  the  rule,  even  though 
the  Agency  may  not  be  legally  required 
to  do  so. 

A  regulatory  flexibility  screening 
analysis  of  the  impacts  of  the  original 
part  70  rules  revealed  that  the  original 
Rile  did  not  have  a  significant  and 
disproportionate  adverse  impact  on 
small  entities.  The  resulting 
administrative  costs  of  today’s  proposal 
affect  larger  part  70  sources  which  are 
not  typically  believed  to  be  small 
business  entities.  Consequently,  the 
Administrator  certifies  that  the 


The  ba.seline  for  purposes  of  assessing  whether 
a  signtficant  impact  would  occur  is  the  impact  level 
defined  in  the  Rl.A  and  ICR.  The  EPA  believes  that 
this  ba.seline  should  be  adjusted  to  reflect  the  effect 
of  precluding  the  availability  of  off-permit  status  to 
minor  NSR  actions  since  as  title  1  modifications 
they  would  not  qualify  for  such  treatment.  The 
increased  costs  associated  with  the  adjustment  are 
principally  those  relating  to  accomplishing  permit 
revisions  before  renewal  of  the  permit.  While  OMB 
has  not  approved  this  adjustment  in  baseline  co.sts, 
EPA  believes  that  the  current  ICR  is  understated 
without  including  this  effect. 
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proposed  revisions  to  part  70  will  not 
have  a  significant  and  disproportionate 
impact  on  small  entities.  The  EPA, 
however,  solicits  any  information  or 
data  which  might  affect  this  proposed 
certification.  The  EPA  will  reexamine 
this  issue  and  perform  any  subsequent 
analysis  deemed  necessary.  Any 
subsequent  analysis  will  be  available  in 
the  docket  and  taken  into  account  before 
promulgation. 

E.  Paperwork  Reduction  Act 

The  Information  Collection  Request 
(ICR)  requirements  for  the  part  70 
regulations  were  submitted  for  approval 
to  OMB  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  The  ICR  was 
prepared  by  EPA  in  association  with  the 
promulgation  of  part  70  and  a  copy  may 
be  obtained  from  Sandy  Farmer, 
Information  Policy  Branch  (mail  code 
2136),  U.S.  Environmental  Protection 
Agency,  401  M  St.  SW.,  Washington,  DC 
20460,  (202)  260-2740. 

The  screening  analysis  done  for  the 
original  ICR  for  part  70  indicated  the 
paperwork  burden  imposed  by  the 
rulemaking  was  not  substantial.  The 
screening  analysis  for  the  revisions  to 
part  70  indicates  a  need  to  revise  that 
estimate.  However,  since  the  original 
ICR  for  part  70  must  be  revised  anyway 
before  it  expires  in  June  1995,  the  ICR 
analysis  of  today’s  proposed  revisions  to 
part  70  does  not  supersede  or  replace 
the  up-date  of  the  original  part  70  ICR. 
Instead,  the  Administrator  proposes  to 
revise  formally  the  ICR  for  the  entire 
part  70  rule  in  the  June  1995,up-date. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  by 
October  26. 1-994  to:  Chief.  Information 
Policy  Branch  (2136),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460; 
and  to  the  Office  of  Information  and 
Regulatory  Affairs, -Office  of 
Management  and  Budget.  Washington, 
DC  20503,  malted  “Attention:  Desk 
Officer  for  EPA.”’  The  final  rule 
revisions  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection,  Air 
pollution  control.  Prevention  of 
significant  deterioration.  New  source 
review.  Fugitive  emissions.  Particulate 
matter.  Volatile  organic  compounds. 
Nitrogen  dioxide.  Carbon  monoxide. 
Hydrocarbons,  Lead,  Operating  permits. 


Dated:  July  8. 1994. 

Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  70  of  title  40,  chapter  I 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  set  forth 
below. 

(Note:  Material  enclosed  by  double 
parentheses  and  designated  as  “Option”  sets 
forth  alternative  proposal  regarding  revision 
of  permit  terms  that  prescribe  monitoring  or 
recordkeeping  procedures) 

PART  70-STATE  OPERATING  PERliWT 
PROGRAMS 

1.  The  authority  cite  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

2.  Section  70.2  is  amended  as  follows: 

a.  The  definition  of  Affected  States  is 
amended  by  replacing  the  word 
“modification"  with  “revision”; 

b.  The  definition  of  Applicable 
requirement  is  amended  by 
redesignating  paragraphs  (2)  through 
(12)  as  (3)  through  (13).  adding  a  new 
paragraph  (2),  and  revising  the  newly 
redesignated  paragraph  (12); 

c.  The  definition  of  Draft  permit  is 
amended  by  revising  the  cite  “70.7(h)” 
to  read  “70.7”; 

d.  The  definition  of  The  EPA  or  the 
Administrator  is  revised; 

e.  The  definition  of  Major  new  source 
review  is  added  after  the  definition  of 
“General  permit”; 

f.  The  definition  of  Major  source  is 
amended  by  revising  the  first  paragraph; 
by  revising  the  first  sentence  in 
paragraph  (l)(i)  and  revising  paragraph 
(2)  introductory  text  and  (2)(xxvii); 

g.  The  definition  of  Minor  new  source 
review  is  added  after  the  definition  of 
Major  source, 

h.  The  definitions  of  Permit 
modification  and  Section  502(b)(l0) 
changes  are  removed; 

i.  The  definition  of  Permit  revision  is 
revised; 

j.  The  definition  of  Potential  to  emit 
is  amended  by  adding  the  phrase  “and 
citizens  under  the  Act”  to  the  end  of  the 
second  sentence; 

k.  The  definition -of  Responsible 
official  is  amended  by  revising 
paragraphs  (4)  (i)  and  (ii); 

l.  The  definition  of  Title  I 
modification  is  added  after  the 
definition  of  Stationery  source. 

Additions  and  revisions  to  the  section 
are  set  out  to  read  as  follow's; 

§  70.2  DelinitiORS. 

Applicable  requirement  *  *  * 

(2)  Any  requirement  enforceable  by 
the  Administrator  and  by  citizens  under 


the  Act  that  limits  emissions  for 
purposes  of  creating  offset  credits  or  for 
complying  with  or  avoiding 
applicability  of  applicable  requirements; 

*  Ik  «  Ik  * 

(12)  Any  standard  or  other 
requirement  of  the  regulations 
promulgated  to  protect  stratospheric 
ozone  under  sections  608  or  609  of  title 
VI  of  the  Act,  unless  the  Administrator 
has  determined  that  such  requirements 
need  not  be  contained  in  a  part  70 
permit,  and  any  standard  or  other 
requirement  under  any  other  section(s) 
of  title  VI  of  the  Act  that  the 
Administrator  determines  should  be 
contained  in  a  title  V  permit; 

*  *  *  Ik  * 

The  EPA  or  the  Administrator  means 
the  Administrator  of  the  EPA  or  his  or 
her  designee. 

***** 

Major  new  source  review  (major  NSR) 
means  a  title  I  program  contained  in  an 
EPA-approved  or  promulgated 
implementation  plan  for  the 
preconstruction  review  of  changes 
which  are  subject  to  review  as  new 
major  stationary  sources  or  major 
modifications  under  EPA  regulations 
implementing  parts  C  or  D  of  title  I  of 
the  Act. 

Major  source  means  any  stationary 
source  or  group  of  stationary  sources  as 
described  in  paragraphs  (1),  (2),  and  (3) 
of  this  definition.  For  purposes  of 
paragraphs  (2)  and  (3),  major  stationary 
source  includes  any  group  of  stationary 
sources  that  are  located  on  one  or  more 
contiguous  or  adjacent  properties,  and 
are  under  common  control  of  the  same 
person  (or  persons  under  common 
control)  belonging  to  a  single  major 
industrial  grouping.  For  the  purposes  of 
defining  “major  source”  in  paragraphs 
(2)  or  (3)  of  this  definition,  a  stationary 
source  or  group  of  stationary  sources 
shall  be  considered  part  of  a  single 
industrial  grouping  if  all  of  the  pollutant 
emitting  activities  at  such  source  or 
group  of  sources  on  contiguous  or 
adjacent  properties  belong  to  the  same 
Major  Group  (i.e.,  all  have  the  same  two- 
digit  code)  as  described  in  the  Standard 
Industrial  Classification  Manual,  1987. 

In  addition,  for  purposes  of  paragraphs 
(2)  and  (3)  of  this  definition,  any 
stationary  source  (or  group  of  stationary 
sources)  that  supports  another  source, 
where  both  are  under  common  control 
of  the  same  p>erson  (or  persons  under 
common  control)  and  on  contiguous  or 
adjacent  properties,  shall  be  considered 
a  support  facility  and  part  of  the  same 
source  regardless  of  the  2-digit  SIC  code 
for  that  support  facility.  A  stationary 
source  (or  group  of  stationary  sources)  is 
considered  a  support  facility  to  a  source 


[ 
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if  at  least  50  percent  of  the  output  of  the 
support  facility  is  dedicated  to  the 
source. 

(1)  *  *  * 

(1)  For  pollutants  other  than 
radionuclides,  any  stationary  source  or 
group  of  stationary  sources  located 
within  a  contiguous  area  and  under 
common  control  that  emits  or  has  the 
potential  to  emit,  in  the  aggregate,  10 
tons  per  year  (tpy)  or  more  of  any 
hazardous  air  pmllutant  (HAP) 

(including  any  fugitive  emissions  of 
such  pollutant)  which  has  been  listed 
pursuant  to  section  112(b)  of  the  Act,  25 
tpy  or  more  of  any  combination  of  such 
hazardous  air  .pollutants  (including  any 
fugitive  emissions  of  such  pollutants)  or 
such  lesser  quantity  as  the 
Administrator  may  establish  by 

rule.  *  •  • 

*  •  *  «  * 

(2)  A  major  stationary  source  of  air 
pollutants  or  any  group  of  stationary 
sources,  as  defined  in  section  302  of  the 
Act,  that  directly  emits,  or  has  the 
potential  to  emit,  100  tpy  or  more  of  any 
air  pollutant  (including  any  fugitive 
emissions  of  any  such  pollutant,  as 
determined  by  rule  by  the 
Administrator).  The  fugitive  emissions 
of  a  stationary  source  shall  not  be 
considered  in  determining  whether  it  is 
a  major  stationary  source  for  the 
purposes  of  section  302(j)  of  the  Act  or 
for  the  purposes  of  paragraph  (3)  of  this 
definition,  unless  the  source  belongs  to 
one  of  the  followring  categories  of 
stationary  source: 

»  «  *  *  • 

(xxvii)  All  other  stationary  source 
categories  regulated  by  a  standard 
promulgated  as  of  August  7, 1980,  under 
section  111  or  112  of  the  Act,  but  only 
with  respect  to  those  air  pollutants  that 
have  been  regulated  for  that  category. 

A  *  *  *  * 

Minor  new  source  review  (minor  NSR) 
means  a  title  I  program  approved  by 
EPA  into  a  State’s  implementation  plan 
under  EPA  regulations  implementing 
section  110(a)(2)  of  title  I  of  the  Atl  for 
the  preconstruction  review  of  changes 
which  are  subject  to  review  as  new  or 
modified  sources  and  which  do  not 
qualify  as  new  major  stationary  sources 
or  major  modifications  under  EPA 
regulations  implementing  parts  C  or  D 
of  title  I  of  the  Act. 
***** 

Permit  revision  means  any  de  minimis 
pennit  revision,  minor  permit  revision, 
significant  pennit  revision,  or 
administrative  permit  amendment. 

***** 

Responsible  official  •  •  • 

***** 


(4)  *  •  • 

(i)  The  designated  representative  for 
all  actions,  standards,  requirements,  or 
prohibitions  under  title  IV  of  the  Act  or 
the  regulations  promulgated  thereunder; 
or 

(ii)  The  designated  representative  or  a 
person  meeting  provisions  of  paragraphs 
(1),  (2),  or  (3)  of  this  definition  for  any 
other  purposes  under  part  70. 

***** 

Title  I  modification  or  modification 
under  any  provision  of  title  I  of  the  Act 
means  any  modification  under  parts  C 
and  D  of  title  I  or  sections  110(a)(2), 
111(a)(4),  112(a)(5),  or  112(g)  of  the  Act  ; 
under  regulations  promulgated  by  EPA 
thereunder  or  in  §  61.07  ol  part  61  of 
this  chapter;  or  under  State  regulations 
approved  by  EPA  to  meet  such 
requirements. 

***** 

3.  Section  70.3  is  amended  by  revising 
paragraphs  (a)(1)  through  (a)(3);  by 
redesignating  paragraphs  (a)(4)  and 
(a)(5)  as  (a)(5)  and  (a)(6)  respectively;  by 
adding  a  new  paragraph  (a)(4);  and  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

§70.3  Applicability. 

(a)  *  *  • 

(1)  Any  major  source,  except  that  a 
source  is  not  required  to  obtain  a  pennit 
if  it  would  be  classified  as  a  major 
source  solely  because  it  has  the 
potential  to  emit  major  amounts  of  a 
pollutant  listed  pursuant  to  section 
112(r)(3)  of  the  Act  and  is  not  otherwise 
required  to  obtain  a  permit  under  this 
part; 

(2)  Any  source,  including  an  area 
source  (i.e.,  a  nonmajor  source),  subject 
to  a  standard,  limitation,  or  other 
requirement  under  section  111  of  the 
Act; 

(3)  Any  source,  including  an  area 
source  (i.e.,  a  nonmajor  source),  subject 
to  a  standard  or  other  requirement 
under  section  112  of  the  Act,  except  that 
a  source  is  not  required  to  obtain  a 
pennit  solely  because  it  is  subject  to 
regulations  or  requirements  under 
section  112(r)  of  the  Act; 

(4)  Any  source  required  to  have  a 
permit  under  parts  C  or  D  of  title  I  of 
the  Act; 

***** 

(b)  •  *  • 

(2)  In  the  case  of  nonmajor  sources 
subject  to  a  standard  or  other 
requirement  under  either  section  ill  or 
section  112  of  the  Act  promulgated  after 
July  21, 1992,  the  Administrator  will 
determine  whether  to  exempt  any  or  all 
such  sources  from  the  requirement  to 
obtain  a  part  70  pennit  at  the  time  that 
the  new  standard  is  promulgated. 
***** 


4.  Section  70.4  is  amended  by: 

a.  Revising  paragraphs  (a)  and 
(b)(3)(x); 

b.  Removing  the  last  sentence  from 
paragraph  {b)(3)(xi); 

c.  Amending  paragraph  (b)(3)(xii)  by 
replacing  “90”  in  the  first  and  third 
sentences  with  “125”; 

d.  Amending  paragraph  (b)(ll)(iii)  by 
replacing  “9”  with  “12”; 

e.  Revising  paragraphs  (b)(12)  through 
(14),  (h),  (i)  introductory  text  and  (i)(l); 

f.  Removing  paragraph  (b)(15)  and 
redesignating  paragraph  (b)(16)  as 
(b)(15); 

g.  Redesignating  paragraphs  (j)  and  (k) 
as  (k)  and  (1),  respectively;  and  by 
adding  a  new  paragraph  (j). 

Additions  and  revisions  are  set  out  to 
read  as  follows: 

§  70.4  State  program  submittals  and 
transition. 

(a)  Date  for  submittal.  Not  later  than 
November  15, 1993,  the  Governor  of 
each  State  shall  submit  to  the 
Administrator  for  approval  a  proposed 
part  70  program,  under  State  law  or 
under  an  interstate  compact,  meeting 
the  requirements. 

(b)  •  *  * 

(3)  *  *  * 

(x)  Provide  an  opportunity  for  judicial 
review  in  State  court  of  the  final  permit 
action  by  the  applicant,  any  person  who 
participated  in  the  applicable  public 
participation  process  provided  pursuant 
to  §  70.7  and  any  other  person  who 
could  obtain  judicial  review  of  such 
actions  under  State  laws. 

«  *  •  *  « 

(12)  Provisions  consistent  with 
paragraphs  ib)(12)  (i)  and  (ii)  of  this 
section  to  allow  changes  within  a 
permitted  fodlity  without  requiring  a 
permit  revision,  if  the  changes  are  not 
modifications  under  any  provisioi\  of 
title  I  of  the  Act  and  the  dranges  do  not 
exceed  the  emissions  allowable  under 
the  permit  (whether  expressed  therein 
as  a  rate  of  emissions  or  in  terms  of  total 
emissions):  Provided  that  the  facility 
provides  the  Administrator  and  the 
permitting  authority  with  witten 
notification  as  required  below  in 
advance  of  the  proposed  changes,  which 
shall  be  a  minimum  of  7  days,  unless 
the  permitting  authority  provides  in  its 
regulations  a  different  time  frame  for 
emergencies.  The  source,  permitting 
authority,  and  EPA  shall  attach  each 
such  notice  to  their  copy  of  the  relevant 
permit.  The  following  provisions 
implement  this  requirement  of  an 
approvable  part  70  permit  program: 

(i)  Trading  under  permitted  emissions 
caps.  The  program  shall  require  the 
permitting  authority  to  include  in  a 
permit  an  emissions  cap,  pursuant  to  a 
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request  submitted  by  the  applicant, 
consistent  with  any  specific  emission 
limits  or  restrictions  otherwise  required 
in  the  permit  by  any  applicable 
requirements,  and  permit  terms  and 
conditions  for  emissions  trading  solely 
for  the  pvurposes  of  complying  with  that 
cap,  provided  that  the  permitting 
authority  finds  that  the  request  contains 
adequate  terms  and  conditions, 
including  all  terms  required  under 
§  70.6  (a)  and  (c),  to  determine 
compliance  with  the  cap  and  with  any 
emissions  trading  provisions.  The 
permit  shall  also  contain  terms  and 
conditions  to  assure  compliance  with  all 
applicable  requirements.  The  permit 
applicant  shall  include  in  its 
application  proposed  replicable 
procedures  and  permit  terms  that  ensure 
the  emissions  cap  is  enforceable  and 
trades  pursuant  to  it  are  quantifiable 
and  enforceable.  Any  permit  terms  and 
conditions  establishing  such  a  cap  or 
allowing  such  trading  may  be 
established  or  changed  only  in  a  full 
permit  issuance,  renewal,  or  significant 
permit  revision  process.  The  permitting 
authority  shall  not  be  required  to 
include  in  the  cap  or  emissions  trading 
provisions  any  emissions  units  where 
the  permitting  authority  determines  that 
the  emissions  are  not  quantifiable  or 
where  it  determines  that  there  are  no 
replicable  procedures  or  practical  means 
to  enforce  the  emissions  trades. 

(A)  The  written  notification  required 
under  this  paragraph  (b)(12)(i)  shall 
state  when  the  change  will  occur  and 
shall  describe  the  changes  in  emissions 
that  will  result  and  how  these  increases 
and  decreases  in  emissions  will  comply 
with  the  terms  and  conditions  of  the 
permit. 

(B)  The  permit  shield  described  in 
§  70.6(f)  may  extend  to  terms  and 
conditions  that  allow  such  increases 
emd  decreases  in  emissions. 

(ii)  Trading  under  the  implementation 
plan.  The  program  may  provide  for 
permitted  sources  to  trade  increases  and 
decreases  in  emissions  in  the  permitted 
facility,  where  the  applicable 
implementation  plan  provides  for  such 
emissions  trades  without  requiring  a 
permit  revision  and  based  on  the  7-day 
notice  prescribed  in  this  paragraph 
(b)(12)(ii).  This  provision  is  available  in 
those  cases  where  the  permit  does  not 
already  provide  for  such  emissions 
trading  provided  the  permit  identifies 
which  permit  terms  may  be  replaced 
with  the  emissions  trading  provisions  in 
the  inmlementation  plan. 

(A)  The  written  notification  required 
under  this  paragraph  (b)(12){ii)  shall 
include  such  information  as  may  be 
required  by  the  provision  in  the 
applicable  implementation  plan 


authorizing  the  emissions  trade, 
including  at  a  minimum,  when  the 
proposed  change  will  occur,  a 
description  of  each  such  change,  any 
change  in  emissions,  the  permit 
requirements  with  which  the  source 
will  comply  using  the  emissions  trading 
provisions  of  the  applicable 
implementation  plan,  and  the  pollutants 
emitted  subject  to  the  emissions  trade. 
The  notice  shall  also  refer  to  the 
provisions  with  which  the  source  will 
comply  in  the  applicable 
implementation  plan  and  that  provide 
for  the  emissions  trade. 

(B)  The  permit  shield  described  in 
§  70.6(f)  shall  not  extend  to  any  change 
made  under  this  paragraph  (b)(12)(ii). 
Compliance  with  the  permit  terms  that 
the  source  will  meet  using  the  emissions 
trade  shall  be  determined  according  to 
requirements  of  the  applicable 
implementation  plan  authorizing  the 
emissions  trade. 

(13)  Provisions  for  adequate, 
streamlined,  and  reasonable  procedures 
for  expeditious  review  of  permit 
revisions.  The  program  may  meet  this 
requirement  by  using  procedures  that 
meet  the  requirements  of  §  70.7  (d),  (e), 

(f),  (g),  and  (h)  or  that  are  substantially 
equivalent  to  those  provided  therein. 

(14)  If  a  State  allows  permittees, 
without  first  applying  for  a  permit 
revision,  to  make  changes  that  do  not 
result  in  the  source  being  in  violation  of 
any  permit  term  or  condition  but  render 
the  source  subject  to  an  applicable 
requirement  to  which  the  source  was 
not  previously  subject,  provisions 
meeting  the  requirements  of  paragraphs 
(b)(14)(i)  through  (vii). 

(i) (A)  Each  change  shall  meet  all 
applicable  requirements  and  shall  not 
violate  or  result  in  the  violation  of  any 
existing  permit  term  or  condition. 

(B)  Each  change  shall  not  result  in  a 
net  increase  in  the  allowable  emissions 
of  any  regulated  air  pollutant  at  the 
source. 

(C)  The  change  may  not  be  subject  to 
the  requirements  of  title  IV  of  the  Act. 

(ii)  Sources  must  provide 
contemporaneous  written  notice  to  the 
permitting  authority  of  each  such 
change.  Such  written  notice  shall 
describe  each  such  change,  the  date  of 
the  change,  any  change  in  emissions, 
pollutants  emitted,  and  the  applicable 
requirement  to  which  the  source 
becomes  subject  as  a  result  of  the 
change. 

(iii)  The  change  shall  not  be  eligible 
for  the  permit  shield  under  §  70.6(f) 
until  such  time  as  a  permit  shield  may 
be  granted  in  a  subsequent  permit 
revision  consistent  with  the  provisions 
of  §  70.7  (g)  or  (h). 


(iv)  The  permittee  shall  keep  a  record 
describing  changes  made  under  this 
paragraph. 

(v)  The  permittee  shall  apply  for  a 
permit  revision  by  the  deadline  set  forth 
in  §  70.5(a)(l)(ii),  except  that  if  the 
deadline  would  occur  after  the  date  on 
which  a  renewal  application  is  due,  the 
State  may  allow  the  permittee  to  include 
the  permit  application  with  the  renewal 
application. 

(vi)  The  permit  shall  be  revised  under 
the  relevant  procedures  of  §  70.7  (e),  (f). 

(g)  or  (h)  for  w^hich  the  change  is 
eligible,  except  that,  notwithstanding 
provisions  in  those  sections,  if  the 
change  is  processed  under  minor  permit 
revision  or  significant  permit  revision 
procedures,  and  the  permitting 
authority  or  EPA  determines  that  the 
change  was  ineligible  under  this 
paragraph,  then  Ae  source  shall  be 
liable  from  the  date  the  change  was 
made  for  failing  to  have  applied  for  a 
permit  revision  before  the  change  was 
made  as  required  under  §  70.7. 

(vii)  If  eligible  for  the  minor  permit 
revision  procedures  of  §  70.7(g),  the 
following  provisions  shall  apply  to 
changes  made  under  this  paragraph. 

(A)  The  public  notice  required  under 
§  70.7(g)(3)(ii)  shall  state  that  if  no 
germane  and  non-frivolous  objection  is 
received  within  21  days  of  application, 
the  permitting  authority  may  consider 
that  the  change  was  eligible  for 
processing  under  this  paragraph  without 
further  opportunity  for  public  objection. 
In  addition  to  the  provisions  of 

§  70.7(g)(3)(ii),  a  germane  objection  is 
one  that  objects  to  the  change  on  the 
grounds  that  the  source  was  ineligible 
under  this  paragraph. 

(B)  The  provisions  of  §  70.7(g)(5)  (i) 
and  (ii)  prohibiting  the  source  from 
making  the  change  do  not  apply. 

(C)  Notwithstanding  the  provisions  of 
§  70.7(g)(6),  the  source  must  comply 
with  all  applicable  requirements  from 
the  date  the  change  was  made. 
***** 

(h)  Individual  permit  transition.  Upon 
approval  of  a  State  program,  the 
Administrator  shall  suspend  the 
issuance  of  Federal  permits  for  those 
activities  subject  to  the  approved  State 
program,  except  that  the  Administrator 
will  continue  to  issue  phase  I  acid  rain 
permits  and,  to  the  extent  provided  in 
regulations  promulgated  pursuemt  to 
title  IV  of  the  Act,  will  issue  phase  II 
acid  rain  permits.  After  program 
approval,  EPA  shall  retain  jurisdiction 
over  any  permit  (including  any  general 
permit)  that  it  has  issued  unless 
arrangements  have  been  made  with  the 
State  to  assume  responsibility  for  these 
permits.  Where  EPA  retains  jurisdiction. 
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it  will  continue  to  process  permit 
appeals  and  revision  requests,  to 
conduct  inspections,  and  to  receive  and 
review  monitoring  reports.  If  any  permit 
appeal  or  revision  request  is  not  finally 
resolved  when  the  federally-issued 
permit  expires,  EPA  may,  with  the 
consent  of  the  State,  retain  jurisdiction 
until  the  matter  is  resolved.  Upon 
request  by  a  State,  the  Administrator 
may  delegate  authority  to  implement  all 
qr  part  of  a  permit  issued  by  EPA,  if  a 
part  70  program  has  been  approved  for 
the  State.  TTie  delegation  may  include 
authorization  for  the  State  to  collect 
appropriate  fees,  consistent  with  §  70.9. 

(i)  Program  revisions.  Either  EPA  or  a 
State  with  an  approved  program  may 
initiate  a  program  revision.  Program 
revision  may  be  necessary  when  the 
relevant  Federal  or  State  statutes  or 
regulations,  including  part  70,  are 
revised,  modified,  or  supplemented. 

The  State  shall  keep  EPA  apprised  of 
any  proposed  modifications  to  its  basic 
statutory  or  regulatory  authority  or 
procedures.  If  the  Administrator 
determines  pursuant  to  §  70.10  that  a 
State  is  not  adequately  administering 
the  requirements  of  this  part,  or  that  the 
State’s  permit  program  is  inadequate  in 
any  other  way,  the  State  shall  revise  the 
program  or  its  means  of  implementation 
to  correct  the  inadequacy. 

(1)  If  the  program  or  the  means  of 
implementing  it  must  be  revised,  fully 
adopted  program  revisions  shall  be 
submitted  to  the  Administrator  in 
accordance  with  the  following 
timeframes,  which  will  commence  upon 
promulgation  of  revised  requirements 
under  title  V  of  the  Act  or  upon  a 
finding  by  the  Administrator  of 
inadequate  program  administration: 

(i)  Within  180  days  if  no  new 
statutory  authority  or  regulatory 
revisions  are  necessary; 

(ii)  Within  12  months  if  no  new 
statutory  authority  is  needed  but 
regulatory  revisions  are  necessary; 

(iii)  Within  2  years  if  new  statutory 
authority  is  needed;  or 

(iv)  Notwithstanding  paragraphs 

(i)(l)(i)  through  (iii)  of  this  section,  any 
other  time  period  that  the  Administrator 
determines  is  appropriate  to  allow  for 
program  revision. 

*  A  *  *  # 

(j)  Savings  provision.  Any  operating 
permits  program  developed  and 
submitted  to  the  Administrator  for 
approval  prior  to  (DATE  6  MONTHS 
AFTER  PUBUCATION  OF  HNAL 
RULE)  must  meet  the  applicable  criteria 
contained  in  part  70  as  in  effect  on  July 
21, 1992  to  receive  EPA  approval. 
Notwithstanding  the  preceding 
sentence,  the  A^inistratm:  may  review 


portions  or  the  entirety  of  such  program 
submittals  upon  request  of  the 
permitting  authority,  and  will  review 
the  entirety  of  all  later  submittals,  on 
the  basis  of  the  criteria  in  part  70  as  in 
effect  at  the  time  of  the  submittal. 

*  *  *  *  « 

5.  Section  70.5  is  amended  by: 

a.  Revising  paragraph  (a)(l)(ii); 

b.  Redesignating  paragraphs  (a)(l)(iii) 
and  (a)(l)(iv)  as  (a)(l)(iv)  and  (a)(l)(v) 
respectively,  adding  a  new  pamgraph 
(a)(l)(iii),  and  revising  the  newly 
redesignated  paragraph  (a)(l)(v); 

c.  Revising  the  second  sentence  in 
paragraph  (a)(2); 

d.  Adding  a  new  sentence  to 
paragraph  (c)  introductory  text  after  the 
fifth  sentence  in  that  paragraph; 

e.  Redesignating  paragraphs  (c)(8), 
(c)(9),  and  (c)(10)  as  paragraphs  (c)(9), 
(c)(10).  and  (c)(ll)  respectively  and 
adding  a  new  paragraph  (c)(8). 

Additions  and  revisions  are  set  out  to 
read  as  follows: 

§  70.5  Permit  applications. 

(a)  *  *  * 

(D*  *  * 

(ii)  For  purposes  of  changes  eligible 
under  §  70.4(b)(14),  a  timely  application 
is  one  that  is  submitted  not  later  than  6 
months  after  the  notice  required  under 
§  70.4(b)(14)(ii). 

(iii)  For  purposes  of  permit  revisions 
other  than  changes  eligible  under 

§  70.4(b)(14),  a  timely  application  is  one 
that  is  submitted  by  the  relevant 
deadlines  set  forth  in  §§  70.7(e),  (f),  (g), 
or  (h). 

***** 

(v)  Applications  for  initial  phase  II 
acid  rain  permits  shall  be  submitted  to 
the  permitting  authority  by  January  1, 
1996  for  sulfur  dioxide,  and  by  January 
1, 1998  for  nitrogen  oxides  or  by  such 
other  deadlines  established  imder  title 
IV  of  the  Act  and  the  regulations 
promulgated  therermder. 

(2)  *  *  *  To  be  found  complete,  an 
application  must  provide  all 
information  required  pursuant  to 
paragraph  (c)  of  this  section  sufficient  to 
allow  the  permitting  authority  to  begin 
processing  the  application,  except  that 
applications  for  permit  revision  need 
supply  such  information  only  if  it  is 
related  to  the  proposed  change.  •  *  * 
***** 

(c)  *  *  *  No  activity  or  emissions 
unit  of  a  source  may  1m  exempted  when 
determining  whether  a  source  is  major. 

*  *  * 

***** 

(8)  Identification  of  those  emissions 
units  eligible  for  emissions  trading 
under  §  70.6(a)(10)  and  those  emissions 
units  at  which  changes  may  be 


processed  under  de  minimis  permit 
revision  procedures  contained  in 
§  70.7(f)  of  this  part. 

6.  Section  70.6  is  amended  by: 

a.  Revising  paragraphs  (a)(3)(ii) 
introductory  text,  (a)(3Kiii)(B),  (a)(4) 
introductory  text,  (a)(8),  (a)(9)(i),  (a)(10) 
introductory  text,  (c)(1).  (d)(2),  and 
(f)(3)(i); 

b.  Adding  a  new  paragraph  (d)(3); 

c.  Amending  paragraphs  (a)(l)(iii), 
(a)(6)(i),  and  (a)(6)(iii)  by  replacing  the 
word  "modification”  with  "revision”; 

d.  Amending  paragraph  (a)(4)(ii)  by 
replacing  the  word  "source”  with 
"unit”; 

e.  Amending  paragraphs  (c)(3)  and 
(c)(4)  by  revising  references  to 

"§  70.5(c)(8)”  to  read  “§  70.5(c)(9)”; 

f.  Amending  paragraph  (d)(1)  by 
revising  references  to  “§  70.7(h)”  to  read 
"§  70.7(k).” 

The  additions  and  revisions  read  as 
follows: 

§  70.6  Permit  content 

(a)*  *  * 

(3) *  *  * 

(ii)  With  respect  to  recordkeeping,  the 
permit  shall  incorporate  all  applicable 
recordkeeping  requirements  and  require 
the  following: 

***** 

(iii)  *  *  • 

(B)  Prompt  reporting  of  deviations 
from  permit  requirements,  including 
those  attributable  to  upset  conditions, 
the  probable  cause  of  sudi  deviations, 
and  any  corrective  actions  or  preventive 
measures  taken.  The  permitting 
authority  shall  define  "prompt”  in  its 
part  70  program  regulations  for  each 
situation  which  is  not  already  defined 
in  the  underlying  applicable 
requirement,  and  do  so  in  relation  to  the 
degree  and  type  of  deviation  likely  to 
occur  and  the  applicable  requirements. 
Upset  conditions  shall  be  defined  in  the 
permit. 

(4)  For  affected  sources,  a  permit 
conation  prohibiting  any  affected  unit 
ft-om  emitting  SO2  in  excess  of  any 
allowances  that  the  affected  unit 
lawfully  holds  imder  title  IV  of  the  Act 
or  the  regulations  promulgated 
thereunder. 

***** 

(8)  Emissions  trading.  A  provision 
stating  that  no  permit  revision  shall  be 
requi^,  under  any  economic 
incentives,  marketable  permits, 
emissions  trading  and  other  similar 
programs  or  processes  approved  in  an 
implementation  plan  or  c^er  applicable 
requirement  authorizing  such  changes 
to  be  provided  for  in  the  permit  and 
where  the  permit  provides  for  such 
changes. 
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(9)  *  *  * 

(i)  Shall  require  the  source, 
contemporaneously  with  making  a 
change  from  one  operating  scenario  to 
another,  to  record  in  a  log  at  the 
permitted  facility  a  record  of  the 
scenario  under  which  it  is  operating. 
Provided  that  each  of  the  alternative 
scenarios  available  for  a  particular  unit 
is  monitored  in  a  way  that  yields 
objective,  contemporaneous 
measurement  and  recordation  of 
relevant  emissions  or  parameters  and 
that  the  means  of  measurement  are 
sufficiently  different  for  each  of  the 
scenarios  that  the  contemporaneous 
record  reveals  the  scenario  under  which 
the  source  was  operating  when  the 
record  was  made,  no  further  notice  to 
the  permitting  authority  is  required. 
Otherwise,  the  permit  shall  require  that 
when  any  change  is  made  between 
alternalive  scenarios,  the  permittee  at 
the  beginning  of  the  following  week 
shall  place  in  regular  mail  to  the 
permitting  authority  notice  of  such 
change(s)  between  scenarios,  which 
could  consist  of  a  copy  of  the  relevant 
portion  of  the  on-site  log  indicating  the 
scenario(s)  under  which  the  source 
operated  during  the  previous  week; 
***** 

(10)  Terms  and  conditions,  if  the 
permit  applicant  requests  them,  for  the 
trading  of  emissions  increases  and 
decreases  in  the  permitted  facility,  to 
the  extent  that  the  applicable 
requirements  provide  for  trading  such 
increases  and  decreases  without  a  case- 
by-case  approval  of  any  emissions  trade. 
Such  terms  and  conditions: 
***** 

(c)  *  *  * 

(1)  Consistent  with  paragraph  (a)(3)  of 
this  section,  testing,  monitoring, 
recordkeeping,  reporting,  and 
compliance  certification  requirements 
sufficient  to  assure  compliance  with  the 
terms  and  conditions  of  the  permit.  Any 
document  (including  reports)  required 
to  be  submitted  by  a  part  70  permit  shall 
contain  a  certification  by  a  responsible 
official  that  meets  the  requirements  of 

§  70.5(d). 

***** 

(d) .  .  * 

(2)  Part  70  sources  that  would  qualify 
for  a  general  permit  must  apply  to  the 
permitting  authority  for  coverage  under 
the  terms  of  the  general  permit  oi  must 
apply  for  a  part  70  permit  consistent 
with  §  70.5.  The  permitting  ^authority 
may,  in  the  general  permit,  provide  for 
applications  which  deviate  from  the 
requirements  of  §  70.5,  provided  that 
such  applications  meet  the  requirements 
of  title  V  of  the.  Act,  and  include  all 
information  necessary  to  determine 


qualihcation  for,  and  to  assure 
compliance  with,  the  general  permit. 
Without  repeating  the  public 
participation  procedures  required  under 
§  70.7 (k),  the  permitting  authority  may 
grant  a  source’s  request  for 
authorization  to  operate  under  a  general 
permit,  and  such  a  grant  shall  be  a  frnal 
permit  action  for  purposes  of  judicial 
review. 

(3)  The  permitting  authority  shall 
provide  timely  notice  to  the  public  of 
any  authorization  given  to  a  source  to 
operate  under  the  terms  of  a  general 
permit.  Such  notice  may  be  made  on  a 
monthly,  summarized  basis  covering  all 
sources  receiving  authorization  since 
the  time  of  the  last  notice. 
***** 

(f)*  *  * 

(3)*  *  * 

(i)  The  provisions  of  sections  112(r)(9) 
and  303  of  the  Act  (emergency  orders), 
including  the  authority  of  the 
Administrator  under  those  sections; 

***** 

7.  Section  70.7  is  amended  by: 

a.  Revising  paragraphs  (a)(1) 
introductory  text,  (a)(l)(i),  (a)(l)(ii), 
(a)(l)(iv),  (a)(l)(v),  (a)(2),  and  (a)(4); 

b.  Adding  a  new  paragraph  (a)(7): 

c.  Revising  paragraph  (b); 

d.  Redesignating  paragraphs  (f),  (g), 
and  (h)  as  paragraphs  (i),  (j),  and  (k); 

e.  Redesignating  paragraph  (e)(2)  as  a 
new  paragraph  (g)  and  revising  it,  and 
redesignating  paragraph  (e)(4)  as 
paragraph  (h)  introductory  text,  and 
paragraphs  (e)(4)  (i)  and  (ii)  as 
paragraphs  (h)(1)  and  (h)(2): 

f.  Removing  paragraphs  (e) 
introductory  text  and  (e)  (1)  and  (3); 
redesignating  paragraph  (d)  as 
paragraph  (e)  and  revising  it; 

g.  Adding  new  paragraphs  (d)  and  (f) 

h.  Revising  newly  redesignated 
paragraph  (h)(1),  and  amending  newly 
redesignated  paragraph  (h)(2)  by 
revising  the  word  “modifications”  to 
read  “revisions”; 

k.  Revising  the  newly  redesignated 
paragraphs  (i)(2)  and  (i)(3); 

l.  Amending  the  newly  redesignated 
paragraph  (j)(l)  by  replacing  the  citation 
“pnagraph  (f)”  to  read  “paragraph  (i)"; 

m.  Amending  the  newly  redesignated 
paragraph  (j)(5)  introductory  text  by 
revising  the  citations  to  “paragraph 
(g)(2)”  and  “paragraph  (g)(4)”  to  read 
“paragraph  (j)(2)”  and  “paragraph  (j)(4)” 
respectively; 

n.  Amending  the  newly  redesignated 
paragraph  (j)(5)(i)  by  revising  the 
citation  “paragraphs  (g)  (1)  through  (4)” 
to  read  "paragraphs  (j)  (1)  through  (4)”; 

o.  Revising  the  newly  redesignated 
paragraph  (k)  introductory  text; 


p.  Amending  the  newly  redesignated 
paragraph  (k)(2)  by  revising  the  word 
“modification”  to  read  “revision”: 

q.  Amending  the  newly  redesignated 
paragraph  (k)(5)  by  adding  the  words 
“or  her”  after  the  words  “the 
Administrator  may  fulfill  his”. 

The  additions  and  revisions  read  as 
follow's: 

§70.7  Permit  issuance,  renewai, 
reopenings,  and  revisions. 

(a)  Action  on  Application.  (1)  A 
permit,  permit  revision,  or  renewal  may 
be  issued  only  if  all  of  the  following 
conditions  have  been  met: 

(1)  The  permitting  authority  has 
received  a  complete  application  for  a 
permit,  permit  revision,  or  permit 
renewal,  except  that  a  complete 
application  need  not  be  received  before 
issuance  of  a  general  permit  under 

§  70.6(d)  of  this  part; 

(ii)  The  permitting  authority  has 
complied  with  the  applicable 
requirements  for  public  participation 
under  this  section; 

*  *  *  '  *  * 

(iv)  Except  as  provided  in  paragraph 
(a)(7)  of  this  section,  the  conditions  of 
the  permit  provide  for  compliance  with 
all  applicable  requirements  and  the 
requirements  of  this  part;  and 

(v)  Except  for  revisions  qualifying  for 
de  minimis  permit  revision  procedures 
under  paragraph  (f)  of  this  section  or  for 
administrative  amendment  procedures 
under  paragraphs  (e)(1)  (i)  through  (v)  of 
this  section,  the  Administrator  has 
received  a  copy  of  the  proposed  permit 
and  any  notices  required  under  §  70.8 
(a)  and  (b),  and  has  not  objected  to 
issuance  of  the  permit  under  §  70.8(c) 
within  the  time  period  specified  therein. 

(2)  Except  as  providea  under  the 
initial  transition  plan  provided  for 
under  §  70.4(b)(ll)  or  under  regulations 
promulgated  under  title  IV  or  title  V  of 
the  Act  for  the  permitting  of  affected 
sources  under  the  acid  rain  program,  the 
program  shall  provide  that  the 
pennitting  authority  take  final  action  on 
each  permit  application  (including  a 
request  for  permit  revision  or  renewal) 
within  18  months,  or  such  lesser  time 
approved  by  the  Administrator,  after 
receiving  a  complete  application. 
However,  the  permitting  authority  shall 
take  final  action  within  12  months  on 
any  complete  permit  application 
containing  an  early  reductions 
demonstration. 

***** 

(4)  The  permitting  authority  shall 
promptly  provide  notice  to  the 
applicant  of  whether  the  application  is 
complete.  Unless  the  permitting 
authority  requests  additional 
information  or  otherwise  notifies  the 
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appliceuit  of  incompleteness  within  60 
days  of  receipt  of  an  application,  the 
application  shall  be  deemed  complete. 
For  revisions  that  qualify  for  and  are 
processed  through  the  procedures  of 
paragraphs  (e),  (fl,  or  (g)  of  this  section, 
the  State  program  need  not  require  a 
completeness  determination. 

H  It  ^  ii  it  it 

(7)  Any  new  applicable  requirement 
approved  or  promulgated  by  EPA  that 
bwomes  applicable  to  a  source  prior  to 
issuance  of  a  draft  permit  (whether 
during  issuance  or  renewal)  shall  be 
included  in  the  draft  permit.  If  any  new 
applicable  requirement  becomes 
applicable  after  issuance  of  a  draft 
permit,  and  the  requirement  is  not 
reflected  in  the  draft  permit,  the  permit 
may  be  issued  without  incorporating  the 
new  applicable  requirement,  provided 
that  the  permitting  authority  institutes 
proceedings  no  later  than  the  date  of 
permit  issuance  to  reopen  the  permit 
consistent  with  paragraph  (i)  of  this 
section  to  incorporate  the  new 
applicable  requirement  and  that  the 
permit  contains  a  statement  that  it  is 
being  reopened  for  this  purpose. 

(b)  Requirement  for  a  permit.  Except 
as  provided  in  the  following  sentence 
and  paragraphs  (e),  (f),  and  (g)  of  this 
section,  no  part  70  source  may  operate 
after  the  time  that  it  is  required  to 
submit  a  timely  and  complete 
application  under  an  approved  permit 
program,  except  in  compliance  with  a 
permit  issued  imder  a  part  70  program. 
***** 

(d)  Permit  revisions.  Changes 
requiring  a  revision  of  a  part  70  permit 
are  those  that  could  not  be  operated 
without  violating  an  existing  permit 
term  or  rendering  the  source  subject  to 
an  applicable  requirement  to  which  the 
source  has  not  been  previously  subject. 
The  State  shall  provide  adequate, 
streamlined,  and  reasonable  procedures 
for  expeditiously  processing  permit 
revisions.  The  State  may  meet  this 
obligation  by  adopting  the  procedures 
set  forth  in  paragraphs  (e),  (f),  (g),  and 
(h)  of  this  section  and  in  §  70.4(b)(14)  or 
ones  substantially  equivalent.  The  State 
may  also  develop  different*procedures 
for  different  types  of  revisions 
depending  on  the  significance  and 
complexity  of  the  requested  revision, 
but  EPA  will  not  approve  a  part  70 
program  that  has  permit  revision 
procedvires  that  provide  for  less 
permitting  authority,  EPA,  or  affected 
State  review  or  public  participation  than 
is  provided  for  in  this  peirt.  A  permit 
revision  for  purposes  of  the  acid  rain 
portion  of  the  permit  shall  be  governed 
by  regulations  promulgated  under  title 
IV  of  the  Act. 


(e)  Administrative  permit 
amendments. — (1)  An  “administrative 
permit  amendment”  is  a  permit  revision 
that: 

(1)  Corrects  typographical  errors; 

(ii)  Identifies  a  change  in  the  name, 
address,  or  phone  number  of  any  person 
identified  in  the  permit,  or  provides  a 
similar  minor  administrative  change; 

(iii)  Requires  more  frequent  testing, 
monitoring,  recordkeeping,  or  reporting; 

(iv)  Allows  for  a  change  in  ownership 
or  operational  control  of  a  source  where 
the  permitting  authority  determines  that 
no  other  change  in  the  permit  is 
necessary,  provided  that  a  written 
agreement  containing  a  specific  date  for 
transfer  of  permit  responsibility, 
coverage  and  liability  between  the 
current  and  new  permittee  has  been 
submitted  to  the  permitting  authority; 

(v)  Incorporates  any  other  type  of 
change  which  the  Athninistrator  has 
determined  as  part  of  the  approved  part 
70  program  to  be  similar  to  those  in 
paragraphs  (e){l)(i)  through  (iv)  of  this 
section; 

(vi)  Incorporates  the  requirements  of  a 
minor  NSR  or  major  NSR 
preconstruction  permit  or  decision  or  a 
section  112(g)  determination,  provided 
that  such  permit  or  determination  was 
issued  in  accordance  with  procedural 
requirements  substantially  equivalent  to 
the  requirements  of  paragraph  (e)(4)  of 
this  section  and  contains  compliance 
requirements  substantially  equivalent  to 
those  required  under  §  70.6. 

(vii)  Notwithstanding  the  provisions 
of  paragraph  (e)(l)(vi)  of  this  section, 
incorporates  a  standard  promulgated 
after  permit  issuance  pursuant  to 
section  112  of  the  Act. 

(2)  Administrative  permit 
amendments  for  purposes  of  the  acid 
rain  portion  of  the  permit  shall  be 
governed  by  regulations  promulgated 
under  title  IV  of  the  Act. 

(3)  Administrative  permit  amendment 
procedures  for  changes  meeting  the 
criteria  under  §  70.7(e)(l)(i)  through  (v). 
Changes  meeting  the  criteria  set  forth  in 
paragraphs  (e)(l)(i)  through  (v)  of  this 
section  may  be  made  to  a  permit  using 
the  following  procedures: 

(i)  The  source  shall  submit  to  the 
permitting  authority  an  application 
containing  a  proposed  addendum  to  the 
source’s  part  70  permit.  The  application 
shall  demonstrate  how  the  proposed 
change  meets  one  of  the  criteria  for 
administrative  amendments  set  forth  in 
paragraphs  (e)(l)(i)  through  (v)  of  this 
section,  and  include  certification  by  the 
responsible  official  consistent  with 
§  70.5(d)  of  this  part  that  the  change  is 
eligible  for  administrative  amendment 
procedures.  The  addendum  shall: 


(A)  Identify  the  terms  of  the  existing 
part  70  permit  that  it  proposes  to 
change; 

(B)  Propose  new  permit  terms 
consistent  with  the  provisions  of  this 
part  applicable  to  the  change; 

(C)  Designate  the  addenmim  as  having 
been  processed  under  the  procedures  of 
this  paragraph;  and 

(D)  Specity  that  the  addendum  will  be 
effective  60  days  firom  the  date  of 
permitting  authority  receipt  unless  the 
permitting  authority  disapproves  the 
change  within  such  period. 

(ii)  The  permitting  authority  may 
allow  the  source  to  implement  the 
requested  change  immediately  upon 
making  all  required  submittals, 
including  the  proposed  addendum. 

(iii)  The  proposed  addendmn  may 
become  effective  60  days  after  the 
permitting  authority  receives  the 
submittal,  provided  the  permitting 
authority  has  not  disapproved  the 
request  in  writing  before  the  end  of  the 
60-day  period.  The  permitting  authority 
shall  record  the  change  by  attaching  a 
copy  of  the  addendum  to  the  existing 
part  70  permit  and  shall  provide  the 
Administrator  with  a  copy  of  the 
addendum. 

(iv)  If  the  permitting  authority 
disapproves  the  change,  it  shall  notify 
the  source  of  its  reasons  for 
disapproving  the  change  in  a  timely 
manner.  Upon  receiving  such  notice,  the 
source  shall  comply  with  the  terms  of 
the  permit  that  it  had  proposed  to 
change,  and  thereafter  the  proposed 
addendum  shall  not  take  effect.  The 
permitting  authority  may  approve  a 
permit  addendum  for  an  administrative 
permit  amendment  that  varies  ftt)m  the 
source’s  application  without  rendering 
the  source  liable  for  violating  its 
existing  permit  if  the  permitting 
authority’s  revisions  are  not  necessary 
to  make  the  request  eligible  for 
administrative  amendment  procedures 
and  do  not  change  the  applicant’s 
proposed  determination  of  which 
applicable  requirements  of  the  Act 
apply  to  the  source  as  a  result  of  the 
requested  change  and  if  the  source 
demonstrates  to  the  satisfaction  of  the 
permitting  authority  its  compliance 
with  the  applicable  requirement  to 
which  it  is  subject  as  a  result  of  the 
change.  However,  the  source  would 
remain  liable  for  any  violations  of  the 
requirements  which  are  applicable  as  a 
result  of  the  change  and  the  source’s 
proposed  permit  revision. 

(v)  The  process  in  paragraph  (e)(3)  of 
this  section  may  also  be  used  for 
changes  initial^  by  the  permitting 
authority  that  meet  the  criteria  under 
paragraphs  (e)(l)(i),  (ii),  and  (iv)  of  this 
section.  For  such  changes,  the 
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permitting  authority  shall  notify  the 
source  of  the  proposed  change  and  its  ‘ 
effective  date,  and  shall  attach  a  copy  of 
the  change  to  the  existing  permit.  On 
the  effective  date  of  the  proposed 
change,  the  source  shall  comply  with 
the  provisions  of  the  proposed  change. 

(vi)  The  permit  shield  under  §  70.6(f) 
of  this  part  may  not  extend  to 
administrative  amendments  processed 
under  this  paragraph  (e)(3). 

(4)  Administrative  amendment 
procedures  for  changes  meeting  the 
criteria  under  §  70.7(e)(lXvi).  A  change 
meeting  the  criteria  of  §  70.7(e)(l)(vi) 
may  be  made  to  a  permit  using  the 
procedures  in  the  following  paragraphs 
(e)(4)(i)  through  (v)  of  this  section. 

(i)  An  applicant  shall  submit  prior  to 
construction  (including  modification),  a 
permit  application  meeting  the 
requirements  for  applications  of  minor 
NSR,  major  NSR,  section  112(g) 
determinations  under  the  Act,  and 
paragraph  (e)(3)(i)  of  this  section.  The 
application  must: 

(A)  Specify  draft  permit  terms 
governing  construction  of  any  proposed 
new  or  modified  emissions  unit  or 
combination  thereof,  including  all 
applicable  requirements; 

(B)  Inform  me  permitting  authority 
that  the  source  is  requesting  to  modify 
the  part  70  permit  using  the  process 
under  this  paragraph; 

(C)  Include  a  proposed  addendum  to 
the  part  70  permit  that  identifies  the 
terms  of  the  existing  part  70  permit  that 
will  change  and  the  draft  terms  and 
conditions  which  will  govern  operation 
of  the  new  or  modified  unit  consistent 
with  part  70  (including  compliance 
requirements  consistent  with  §  70.6)  and 
any  notice  requirements  contained  in 
paragraph  (e)(4)(ii)  of  this  section,  and 
that  incorporates  relevant  terms  and 
conditions  ft'om  the  proposed  minor 
NSR  or  major  NSR  or  section  112(g) 
action. 

(D)  Include  an  affidavit  signed  by  a 
responsible  official  stating  that  the 
source  accepts  all  liability  of  making  the 
requested  change  prior  to  final 
permitting  authority  action  to  revise  the 
source’s  permit. 

(ii)  For  any  minor  NSR  or  major  NSR 
or  section  112(g)  action  and  part  70 
permit  addendum  proposed  for 
approval  under  this  paragraph  (e)(4),  the 
permitting  authority  shall: 

(A)  Provide  a  comment  period  for  the 
public  and  affected  States  prior  to 
construction  of  the  change  of  at  least  30 
days  or,  in  the  case  of  minor.NSR,  as 
many  days  as  required  by  the  approved 
implementation  plan  as  of  November 
15, 1993,  but  not  less  than  15  days. 
Where  a  minor  NSR  action  includes  a 
netting  transaction  involving  either  a 


single  emissions  increase  above 
applicable  title  1  modification 
significance  levels  or  a  sum  of  increases 
above  applicable  major  source 
thresholds,  a  public  comment  period  of 
at  least  30  days  must  be  provided  for  a 
change  to  qualify  for  processing  under 
this  paragraph; 

(B)  Provide  notice  and  a  copy  of  the 
application  filed  pursuant  to  paragraph 
(e)(4)(i)  of  this  section  to  EPA  by  Ae 
beginning  of  the  public  comment 
period; 

(C)  Issue  a  minor  NSR  or  major  NSR 
permit  or  determination  or  issue  a 
section  112(g)  determination  and  an 
addendum  to  the  part  70  permit  for  the 
operation  of  the  change  if  it  determines 
the  requirements  of  the  applicable 
minor  NSR,  major  NSR,  or  section 
112(g)  review  program  and  part  70  have 
been  met;  and 

(D)  Provide  an  opportunity  for  EPA 
objection  consistent  with  the  provisions 
of  §  70.8(c),  starting  either  upon  receipt 
of  the  notice  described  under 
paragraphs  (e)(4)(ii)(D)  (1)  or  (2)  of  this 
section  as  applicable  or  from  the  date 
the  permitting  authority  made  its  final 
minor  NSR.  major  NSR,  or  section 
112(g)  determination,  whichever  is  later. 

(1)  For  changes  approved  by  the 
permitting  authority  under  major  NSR 
or  section  112(g)  review,  the  source 
shall  provide  a  notice  to  EPA  and  the 
permitting  authority  which  must  be 
postmarked  at  least  21  days  before  the 
anticipated  date  of  initial  startup  of  the 
new  or  modified  source.  For  such 
changes,  the  source  may  commence 
operation  at  the  end  of  the  21 -day 
period,  unless  EPA  objects  in  writing  to 
the  proposed  change  within  the  21 -day 
period.  Upon  notification  of  such 
objection,  the  source  may  not  operate 
such  a  change  and  must  comply  with 
the  terms  and  conditions  of  the  permit 
that  it  sought  to  change. 

(2)  For  cnanges  approved  by  the 
permitting  authority  under  minor  NSR, 
the  source  shall  notify  EPA  and  the 
permitting  authority  of  the  anticipated 
date  for  startup  of  the  change.  The 
source  may  commence  operation  of 
such  a  change  upon  postmark  of  such 
notice. 

(iii)  The  proposed  part  70  permit 
addendum  may  become  effective  45 
days  after  EPA  receives  notice  under 
paragraph  (e)(4)(ii)(D)  of  this  section  or 
45  days  from  the  date  the  permitting 
authority  makes  its  final 
preconstruction  determination, 
whichever  is  later,  provided  that  by  the 
end  of  such  period  EPA  has  not  objected 
to  the  change. 

(iv)  If  EPA  objects  to  the  change,  EPA 
shall  notify  the  permitting  authority  and 
the  source  of  its  reasons  for  objecting  to 


the  change.  Upon  receiving  such  notice, 
the  source  shall  comply  with  the  terms 
of  the  permit  that  it  had  proposed  to 
change,  and  thereafter  the  proposed 
addendum  shall  not  take  effect.  If, 
subsequent  to  source  implementation  of 
the  requested  change,  EPA  objects  to  the 
change,  the  s«3urce  shall  be  liable  for 
having  operated  in  violation  of  its 
existing  permit  from  the  time  it 
implemented  the  change. 
Notvdthstanding  the  preceding 
sentence,  the  permitting  authority  may 
revise  a  proposed  addendum  maldng  an 
administrative  permit  amendment  in 
response  to  an  EPA  objection  without 
rendering  the  source  liable  for  violating 
its  existing  permit  if  the  permitting 
authority’s  revisions  are  not  necessary 
to  make  the  change  eligible  for 
administrative  amendment  procedures 
and  do  not  change  the  applicant’s 
proposed  determination  of  which 
applicable  requirements  apply  to  the 
source  as  a  result  of  the  requested 
change  and  if  the  source  demonstrates 
to  the  satisfaction  of  the  permitting 
authority  its  compliance  with  the 
applicable  requirement  to  which  it  is 
subject  as  a  result  of  the  change. 
However,  the  source  would  remain 
liable  for  any  violations  of  the 
requirements  which  are  applicable  as  a 
result  of  the  change  and  the  source’s 
proposed  permit  revision. 

(v)  The  permitting  authority  may 
provide  a  permit  shield  consistent  with 
the  provisions  of  §  70.6(f). 

(5)  Administrative  permit  amendment 
procedures  for  changes  meeting  the 
criteria  under  §  70.7(e)(l)(vii).  Changes 
meeting  the  criteria  set  forth  in 
paragraphs  (e)(l)(vii)  of  this  section  may 
be  made  to  a  permit  using  the  following 
procedures: 

(i)  After  receipt  of  the  initial 
notification  required  under  the  section 
112  standard,  the  permitting  authority 
shall  prepare  a  proposed  addendum  to 
the  source’s  part  70  permit.  The 
addendum  shall  contain  the  following: 

(A)  A  statement  that  the  section  112 
standard  is  an  applicable  requirement 
for  the  permitted  source. 

(B)  A  schedule  of  compliance, 
consistent  with  §  70.5(c)(9). 

(C)  A  requirement  to  submit  any 
implementation  plan  or  report  required 
under  the  standard. 

(D)  A  requirement  to  apply  for  a 
minor  permit  revision  by  the  deadline 
for  the  compliance  statement,  unless  the 
source  is  exempted  from  this 
requirement  by  the  rulemaking 
promulgating  the  applicable  section  112 
standard.  If  the  source  is  utilizing  an 
alternative  requiring  case-by-case 
approval,  such  as  emissions  averaging, 
the  source  shall  apply  for  a  significant 
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permit  revision  in  lieu  of  the  minor 
permit  revision  required  in  the 
preceding  sentence.  If  the  compliance 
statement  deadline  is  within  6  months 
of  the  end  of  the  permit  term,  the  source 
may  incorporate  its  application  for  the 
revisions  into  its  application  for  permit 
renewal,  in  lieu  of  applying  for 
revisions  by  the  compliance  statement 
deadline. 

(E)  Any  other  provisions  required  to 
be  incorporated  into  the  permit  by  the 
applicable  section  112  standard. 

(ii)  The  permitting  authority  shall 
make  available  for  public  review  and 
comment  for  at  least  30  days  a  list  of 
sources  whose  permits  are  reopened 
under  this  paragraph.  Notice  of  the 
availability  of  the  list  shall  be  given  by 
such  time  as  to  assure  that  any 
additional  administrative  amendments 
for  sources  subject  to  the  standard  and 
not  on  the  list  take  effect  within  1 8 
months  after  promulgation  of  the 
section  112  standard.  If  after 
considering  public  comment,  the 
permitting  authority  determines  that 
permits  for  other  sources  must  be 
reopened  to  incorporate  section  112 
standards,  it  shall  notify  such  sources  of 
its  intent  to  do  so  at  least  30  days  before 
reopening  the  permit,  and  may  use  the 
provisions  of  this  paragraph. 

(iii)  The  proposed  addendum  shall 
become  effective  not  later  than  18 
months  after  promulgation  of  the 
section  112  standard.  The  permitting 
authority  shall  attach  a  copy  of  the 
addendum  to  the  existing  part  70  permit 
and  shall  provide  the  Administrator 
with  a  copy. 

(iv)  The  permitting  authority  shall,  as 
soon  as  practicable,  place  all 
information  required  to  be  submitted  by 
the  permit  with  respect  to  the  section 
112  standard  in  a  docket  accessible  to 
the  public. 

(vj  The  permit  shield  under  §  70.6(f) 
of  this  part  may  not  extend  to 
administrative  amendments  processed 
under  this  paragraph  {e)(5). 

(f)  De  minimis  permit  revisions.  (1)  A 
de  minimis  permit  revision  may  be 
made  by  the  permitting  authority  to  a 
part  70  permit  provided  that  the  permit 
contains  a  term  or  condition  authorizing 
the  source  to  make  use  of  de  minimis 
permit  revision  procedures  for 
qualifying  changes  at  the  applicable  unit 
and  such  term  or  condition  was 
established  during  permit  issuance  or 
renewal,  or  under  permit  revision 
procedures  contained  in  paragraph  (h) 
of  this  section,  and  provided  the  action 
taken  meets  the  criteria  and  procedures 
specified  in  this  paragraph  (f). 

(2)  Criteria.  For  the  change  to  be 
considered  eligible  for  de  minimis  • 
permit  revision  procedures,  the 


conditions  in  paragraph  (f)(2)(i)  of  this 
section  and  the  applicable  conditions 
and  limits  in  paragraphs  (f)(2)  (ii)  and 
(iii)  of  this  section  must  be  met.  The 
limits  in  paragraphs  (f)(2)  (ii)  and  (iii)  of 
this  section  are  on  a  single  pollutant 
basis  except  where  a  combination  of 
hazardous  air  pollutants  is  indicated. 

(i)  Conditions  limiting  de  minimis 
changes.  (A)  The  source  must  not  be  in 
violation  of  the  part  70  permit  terms  and 
conditions  it  seeks  to  change. 

(B)  In  the  case  of  existing  units,  the 
need  for  a  permit  revision  must  result 
from  a  physical  or  operational  change. 
(OPTION:  ADD  TO  END  OF 
SENTENCE: ,  unless  the  permit  revision 
solely  involves  monitoring  or 
recordkeeping  requirements.) 

(C)  (OPTION:  ADD  TO  BEGINNING 
OF  SENTENCE:  Except  for  permit 
revisions  solely  involving  monitoring  or 
recordkeeping  requirements,)  The 
change  may  not  involve  a  permit  term 
or  condition  established  to  limit 
emissions  which  is  federally  enforceable 
only  as  a  part  70  permit  term  or 
condition. 

(D)  De  minimis  emission  threshold 
levels  cannot  be  met  by  offsetting 
emission  increases  wififi  emission 
decreases  at  the  same  source. 

(OPTION:  ADD  NEW  PARAGRAPHS 
(f){2)(i)  (E)  and  (F):  (E)  The  change  may 
not  involve  a  change  to  monitoring  or 
recordkeeping  requirements  unless, 
prior  to  the  source’s  submission  of  a  de 
minimis  permit  revision  application,  the 
permitting  authority  affirmatively 
determines  that  the  monitoring  or 
recordkeeping  change  has  been 
demonstrated  by  the  source: 

(1)  To  not  affect  the  capability  of  the 
method  to  measure  emission  results  as 
precisely,  accurately,  and  timely  as  is 
provided  by  the  existing  monitoring  or 
recordkeeping  method; 

(2)  To  only  affect  a  single  source  or 
facility:  and 

(3)  To  not  constitute  a  new  or 
alternative  monitoring  method  or 
represent  a  new  operating  level  of  the 
method. 

(F)  The  criteria  for  all  demonstrations 
required  under  paragraph  (f)(2)(i)(E)  of 
this  section  shall  include,  in  addition  to 
the  requirements  of  paragraph  (f)(3)(i)(C) 
of  this  section,  an  analysis  conducted  in 
accordance  with  40  CFR  64.4(b)(5)  and 
64.4(c)  utilizing  appendices  A,  B,  C  and 
D,  and  related  appendices’  procedures 
of  40  CFR  part  64.)) 

(ii)  Unit-based  change  limits.  For  a 
change  at  any  emissions  unit  to  qualify 
as  a  unit-based  de  minimis  permit 
revision,  the  total  emissions  of  an 
entirely  new  unit  and  the  total 
emissions  at  an  existing  unit  after  the 
change  (i.e.,  the  sum  of  the  existing 


emissions  before  the  change  plus  the 
emissions  increase  that  results  from  the 
change)  may  not  exceed: 

(A)  For  criteria  pollutants: 
ALTERNATIVE  1: 

The  following  emissions  over  the  life 
of  the  permit: 

(1)  4  tons  of  CO; 

(2)  ton  of  NOx; 

(3)  1.6  tons  of  SO2: 

(4)  .6  tons  of  PM-10; 

(5)  1  ton  of  VOC; 

ALTERNATIVE  2: 

20%  of  the  applicable  major  source 
threshold,  or  5  tpy  of  VOC  or  NOx, 
whichever  is  greater,  but  in  no  event  no 
more  than  15  tpy  PM-10  or  0.6  tpy  lead; 
ALTERNATIVE  3: 

5  tpy: 

ALTERNATIVE  4: 

30%  of  the  applicable  major  source 
threshold  or  5  tpv,  whichever  is  greater; 
OR 

A  unit  size  established  by  a  State  for 
use  within  that  State,  where  the  State 
can  show  that,  of  the  estimated  annual 
emissions  of  units  subject  to  minor  and 
major  NSR  in  the  State,  80%  or  more  of 
the  emissions  of  those  units  would  be 
from  units  above  that  level. 

(B)  For  HAP’s: 

ALTERNATIVE  1: 

Otpy. 

ALTTERNATIVE  2: 

20%  of  the  section  112  major  source 
thresholds  or  50%  of  the  section  112(g) 
de  minimis  levels,  whichever  is  less. 
ALTERNATIVE  3: 

75%  of  section  112(g)  de  minimis 
levels. 

(C)  For  other  pollutants  regulated  only 
under  section  111  of  the  Act,  the 
significance  levels  in  §52.21(b)(23)(i)  of 
part  52  of  this  chapter. 

(iii)  Increment-based  change  limits.  .\ 
change  at  any  emissions  unit  not 
qualifying  for  a  unit-based  change  may 
still  qualify  as  a  de  minimis  permit 
revision  if  the  following  criteria  are  met: 

(A)  Additional  conditions:  (1)  Any 
resulting  emissions  limit  must  be 
expressed  in  the  same  form  and  units  of 
measure  as  the  previous  emissions  limit; 

(2)  Any  associated  re-calibration  of 
continuous  emissions  monitors  (CEM) 
or  operational  parameters  must  be 
undertaken  in  accordance  with  emission 
rates-to-CEM  or  operational  parameter 
ratios  established  in  the  operating 
permit  program,  in  the  source’s  permit, 
or  through  permit  issuance  procedures 
providing  at  least  as  much  permitting 
authority,  EPA,  and  affected  State 
review  and  public  participation  as 
minor  permit  revision  procedures; 
(OPTION:  DELETE  PREVIOUS 
PARAGRAPH  (f)(2)(iii)  (A)  (2).) 

(B)  Size  restrictions  on  individual 
change.  No  emissions  increase  at  any 
unit  may  exceed: 
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(I)  For  criteria  pollutants: 

ALTERNATIVE  1: 

The  following  emissions  over  the  life 
of  the  permit: 

(1) 4  tons  of  CO; 

(2)  1  ton  of  NOx; 

(5)  1.6  tons  ofS02; 

(4)  .6  tons  of  PM-10; 

(5)  1  ton  of  VOC; 

ALTERNATIVE  2: 

20%  of  the  applicable  major  source 
threshold,  10%  of  the  limit  applicable  to 
the  unit  undergoing  the  change,  or  15 
tpy  VOC  or  NOx,  whichever  is  less  but 
in  no  event  less  than  (2-5)  tpy  VOC  or 
NOx  or  greater  than  15  tpy  PM-10  or  0.6 
tpy  lead; 

ALTERNATIVE  3: 

30%  of  applicable  major  source 
thresholds,  or  15%  of  the  limit 
applicable  to  the  unit  undergoing  the 
change,  whichever  is  less,  but  in  no 
event  less  than  5  tpy  for  VOC  or  NOx; 

OR 

A  specified  incremental  amount 
established  by  a  State  for  use  within  that 
State,  where  the  State  can  show  that,  of 
the  estimated  annual  emissions 
increases  subject  to  minor  and  major 
NSR  in  the  State,  80%  or  more  would 
be  above  that  level. 

(2)  For  HAP’s: 

ALTERNATIVE  1: 

Otpy. 

ALTERNATIVE  2; 

20%  of  the  section  112  major  source 
thresholds.  50%  of  the  de  minimis 
levels  set  pursuant  to  section  112(g)  of 
the  Act,  or  10%  of  the  limit  applicable 
to  the  unit  undergoing  change, 
whichever  is  less. 

ALTERNATIVE  3: 

75%  of  section  112(g)  de  minimis 
levels. 

(3)  For  other  pollutants  regulated  only 
under  section  111  of  the  Act,  the 
signihcance  levels  in  §52.21(b)(23)(i)  of 
part  52  of  this  chapter. 

(3)  De  minimis  permit  revision 
procedures,  (i)  Application.  A  source 
may  submit  an  application  to  the 
permitting  authority  requesting  the  use 
of  de  minimis  permit  revision 
procedures  provided  that  the  permit 
contains  a  term  or  condition  that 
authorizes  the  source  to  make  use  of  the 
de  minimis  permit  revision  procedures 
for  qualifying  changes,  the  application 
meets  the  requirements  of  §  70.5(c)  of 
this  part,  and  the  permit  application 
includes  the  following: 

(A)  A  description  of  the  change,  the 
emissions  resulting  from  the  change, 
and  any  new  applicable  requirements 
that  will  apply  if  the  change  occurs: 

(B)  An  addendum  containing  the 
terms  and  conditions  of  the  source’s 
suggested  draft  permit  revision; 


(C)  A  demonstration  that  the  proposed 
change  meets  the  criteria  for  a  de 
minimis  permit  revision;  and 

(D)  Certification  by  a  responsible 
official  consistent  with  §  70.5(c)  of  this 
part  that: 

(1)  The  source  is  in  compliance  with 
any  permit  terms  or  conditions  it  seeks 
to  modify; 

(2)  The  proposed  modification  meets 
the  criteria  for  use  of  de  minimis  permit 
revision  procedures;  and 

(3)  The  source  accepts  all  liability  of 
making  the  requested  change  prior  to 
final  permitting  authority  action  to 
revise  the  source’s  permit. 

(OPTION;  ADD  NEW  PARAGRAPH: 

(E)  A  summary  of  any  required 
demonstration  performed  in  accordance 
with  paragraphs  (f)(2)(i)  (E)  and  (F)  of 
this  section,  and  verification  of  such 
demonstration's  affirmative  approval  by 
the  permitting  authority.) 

(ii)  The  permitting  authority  may 
allow  the  source  to  implement  the 
requested  change  7  days  after  the 
permitting  authority’s  receipt  of  the 
source’s  de  minimis  pennit  revision 
application.  At  its  discretion,  the 
permitting  authority  may  grant  a  request 
by  the  source  to  implement  the  change 
after  less  than  7  days. 

(iii)  Public  notification.  Public  notice 
shall  be  given  of  de  minimis  permit 
revision  applications  received  by  the 
permitting  authority  on  a  monthly, 
batched  basis.  (OPTION:  ADD  TO  END 
OF  PARAGRAPH:  In  addition,  for 
permit  revisions  involving  changes  to 
monitoring  or  recordkeeping 
requirements,  the  permitting  authority 
shall  also  submit  to  the  publicly 
available  docket  the  complete 
demonstration  required  by  paragraphs 
(f)(2)(i)  (E)  and  (F)  of  this  section,  a 
summary  of  the  demonstration,  and  an 
affirmative  statement  of  the 
demonstration’s  adequacy.) 

(iv)  Permit  amendment.  The  permit  is 
revised  by  attaching  the  proposed 
addendum  to  the  permit  with  the 
addendum  specifying  when  the  permit 
revision  takes  effect  consistent  with  the 
following  provisions. 

(A)  Where  the  permitting  authority 
affirmatively  approved  the  change 
pursuant  to  a  preconstruction  review 
process  that  included  at  least  a  21 -day 
public  comment  period  and  the 
permitting  authority  authorized  the 
change  to  be  made  under  the  de 
minimis  permit  revision  process,  the 
addendum  shall  take  effect  upon 
submission  of  a  complete  de  minimis 
permit  revision  application. 

(B)  Where  the  permitting  authority 
did  not  affirmatively  approve  the 
change  pursuant  to  a  preconstruction 
review  that  provided  for  at  least  a  21- 


day  public  comment  period,  the 
addendum  shall  take  effect  (30-90)  days 
after  the  date  public  notice  was  given 
under  paragraph  (f)(3)(iii)  of  this  section 
if  the  permitting  authority  does  not 
disapprove  the  request  within  that  time 
period.  The  permitting  authority  shall 
retain  the  authority  to  disapprove  such 
a  change  made  through  the  de  minimis 
permit  revision  process  for  a  period  of 
(30-90)  days  following  the  date  public 
notice  was  given  vmder  paragraph 
(f)(3)(iii)  of  this  section. 

(v)  EPA  and  affected  State 
notification.  The  permitting  authority 
shall  send  a  copy  of  the  addendum  to 
the  permit  to  EPA  and  any  affected  State 
within  7  days  of  the  date  the.  addendum 
takes  effect. 

(vi)  Public  request  for  disapproval.  (A) 
Within  (15—45)  days  of  the  date  public 
notification  was  given,  any  person  may 
request  that  the  permitting  authority 
disapprove  the  change  if  the  permitting 
authority  retained  authority  to 
disapprove  the  de  minimis  permit 
revision  as  described  under  paragraph 
(f)(3)(iv)(B)  of  this  section. 

(B)  Where  the  permitting  authority 
was  not  required  to  retain  authority  to 
disapprove  the  de  minimis  permit 
revision,  the  public  may  petition  the 
pennitting  authority  to  revoke  the 
permit  revision  allowing  the  change. 

(vii)  Petitions  to  EPA.  The  public  may 
petition  EPA  to  object  to  the  change 
within  60  days  after  the  end  of  the  (30- 
90)  day  disapproval  period  as  described 
in  paragraph  (f)(3)(iv)(B)  of  this  section 
where  the  permitting  authority  does  not 
grant  a  request  to  disapprove  the 
change. 

(4)  Source  liability.  If,  after  a  source 
makes  the  requested  change,  the 
permitting  authority  disapproves  the 
change  or  EPA  objects  to  the  change,  the 
source  shall  be  liable  for  having 
operated  in  violation  of  its  existing 
permit  from  the  time  at  w’hich  the 
source  made  the  change. 
Notwithstanding  the  preceding 
sentence,  the  permitting  authority  may 
issue  a  permit  addendum  that  varies 
from  the  source’s  proposed  addendum 
without  rendering  the  source  liable  for 
violating  its  existing  permit  if  the 
proposed  addendum  includes 
enforcement  terms  sufficient  to  support 
an  enforcement  action  and  the 
permitting  authority’s  revisions  are  not 
necessary  to  make  the  change  eligible 
for  de  minimis  permit  revision 
procedures  and  do  not  change  the 
applicant’s  determination  of  which 
requirements  of  the  Act  apply  to  the 
source  as  a  result  of  the  requested 
change.  The  source  would  remain  liable 
for  any  violations  of  the  requirements 
which  are  applicable  as  a  result  of  the 
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change  and  the  source’s  proposed 
permit  revision. 

(3)  The  permit  shield  under  §  70.6(f) 
may  not  extend  to  de  minimis  permit 
revisions. 

(g)  Minor  permit  revision  procedures. 

(1)  Criteria. 

(i)  Minor  permit  revision  procedures 
may  be  used  only  for  those  permit 
revisions  that: 

(A)  Do  not  affect  permit  terms  or 
conditions  that  the  source  is  violating. 

(B)  Do  not  involve  changes  to  existing 
monitoring,  reporting,  or  recordkeeping 
requirements  in  the  permit,  unless  such 
changes  cue  necessary  to  implement 
other  changes  that  qualify  for  minor 
permit  revision  procedures; 

(OPTION:  REPLACE  PARAGRAPH 
(j)(U(iUB)  WITH  THE  FOLLOWING;  (B) 
Involve  changes  to  monitoring  or 
recordkeeping  req^uirements  that  are: 

( 1 )  Changes  in  the  enforceable 
operating  level  of  the  method  that,  prior 
to  the  source’s  submission  of  a  minor 
permit  revision  application,  the 
permitting  authority  has  affirmatively 
determined  the  source  has  demonstrated 
to  be  correlated  to  the  source’s  existing 
or  proposed  compliance  emissions  rate, 
but  such  changes  may  not  involve  a 
switch  to  a  new  or  alternative 
monitoring  or  recordkeeping  operating 
parameter; 

(2)  Changes  to  a  monitoring  or 
recordkeeping  method  that  affect  the 
measurement  sensitivity  of  the  method 
and  representativeness  of  the  data  (e.g., 
precision,  accuracy,  measurement 
location,  or  averaging  time)  such  that 
there  may  be  a  measurable  effect  in 
relation  to  the  relevant  source 
compliance  emissions  rate;  changes  that 
affect  the  scope  and  intent  of  the 
existing  monitoring  method  (e.g.. 
modified  sample  conditioning  system, 
upgraded  detector,  upgraded  data 
management  system);  or  chaiiges  that 
may  be  generally  applicable  to  similar 
monitoring  methods  in  the  same  or 
other  source  categories  (e.g..  equipment 
modification  for  interference 
avoidance).  Such  changes  may  not 
involve  a  switch  to  new  or  alternative 
monitoring  mediods.  Prior  to  the 
source’s  submission  of  a  minor  permit 
revision  application,  the  permitting 
authority  s^l  have  affirmatively 
determined  that  the  monitoring  or 
recordkeeping  change  has  been 
demonstrated  by  the  source  to  have  a 
known  relationship  and  ability  to 
determine  ccunpliance  with  the 
applicable  source  compliance  emissions 
rate;  or 

(3)  Changes  to  monitoring  or 
recordkeeping  methods  that  have  been 
approved  pursuant  to  major  or  minor 
NSR  and  that  are  demonstrated  therein 


to  hav'e  a  known  relationship  and  ability 
to  determine  compliance  with  the 
applicable  source  compliance  emissions 
rate.  The  application  for  the  minor 
permit  revision  must  include  supporting 
documentation  from  the  major  or  minor 
NSR  permit  approval,  information 
regarding  the  demonstration  and 
approval  of  the  requested  monitoring  or 
recordkeeping  method,  and  information 
in  accordance  with  §  70.7(g)(2)  of  this 
part  as  related  to  the  monitoring 
change.) 

(C)  Do  not  involve  or  depend  on 
netting  transactions  undertaken  to  avoid 
being  subject  to  preconstruction  review 
under  parts  C  or  D  of  title  I  of  the  Act 
unless  such  emissions  reductions: 

(1)  Have  betm  approved  pursuant  to  a 
minor  NSR  process  for  which  a  30-day 
public  comment  period  was  provided: 
or 

(2)  Do  not  involve  any  single 
emissions  increase  that  exceeds  the 
applicable  threshold  for  being  a  major 
modification  under  parts  C  or  D  of  title 
I  of  the  Act.  and  the  sum  of  all  the 
contemporaneous  increases  does  not 
exceed  the  applicable  threshold  for 
determining  whether  the  change  is 
major; 

(D)  Do  not  involve  offsets  or 
modifications  under  section  112(g)  of 
the  Act,  unless  the  change  has  been 
approved  pursuant  to  a  section  112(g) 
review  process; 

(E)  Are  not  modifications  subject  to 
parts  C  or  D  of  title  I  of  the  Act,  unless 
the  change  has  been  approved  pursuant 
to  major  NSR  and  would  incorporate  all 
applicable  requirements  determined 
therein  into  the  part  70  permit; 

(F)  (OPTION:  ADD  TO  BEGINNING 
OF  SEN'TENCE:  Except  for  permit 
revisions  solely  involving  monitoring  or 
recordkeeping  requirements.)  Do  not 
seek  to  establish  or  change  a  permit 
term  or  condition  established  to  limit 
emissions  which  is  federally  enforceable 
only  as  a  part  70  pemiit  term  or 
condition.  Such  terms  and  conditions 
include,  but  are  not  limited  to: 

(2)  A  federally -enforceable  emissions 
cap  assumed  in  the  part  70  permit  to 
avoid  classification  as  a  modification 
under  any  provision  of  title  I  of  the  Act; 
and 

(2)  An  alternative  emission  limit 
established  under  the  provisions  of 
§  70.&(aKl)(iii)  equivalent  to  a 
requirement  contained  in  an  applicable 
implementation  plan. 

(3)  An  alterr»ative  emissions  limit 
established  in  the  part  70  pennit 
pursuant  to  regulations  pnHnulgated 
under  section  112(i)(5)  of  the  Act; 

(4)  An  emissions  limit  established  in 
the  part  70  permit  pursuant  to 


regulations  prcxnulgated  under  section 
112(j)  of  the  Act:  and 

(5)  Any  other  term  or  condition  for 
which  there  is  no  corresponding 
underlying  applicable  requiremwit  and 
the  establishment  of  which  allows  the 
source  to  avoid  an  applicable 
requirement  to  which  the  source  w’ould 
otherwise  be  subject. 

(G)  Are  not  required  by  the  State 
program  to  be  processed  as  a  significant 
permit  revision. 

(ii)  Notwithstanding  paragraph 
(g)(l)(i)  of  this  section,  minor  permit 
revision  procedures  may  be  used  for 
pennit  revisions  involvnng  the  use  of 
economic  incentives,  marketable 
permits,  emissions  trading,  and  other 
similar  approaches,  to  the  extent  that 
such  minor  permit  revision  procedures 
are  explicitly  provided  for  in  an 
applicable  implementation  plan  or  in 
applicable  requirements  promulgated  by 
EPA. 

(OPTION:  ADD  NEW  PARAGRAPH: 

(iii)  Any  demonstration  required  by 
paragraph  (g)(l)(i)(B)  of  this  section 
shall  include  an  analysis  conducted  in 
accordance  with  40  CFR  64.4(b)(5)  and 
64.4(c)  utilizing  appendices  A,  B,  C,  and 
D  and  related  appendices  of  40  CFR  part 
64.) 

(2)  Application.  An  application 
requesting  the  use  of  minor  permit 
revision  procedures  shall  meet  the 
requirements  of  §  70.5(c)  of  this  part  and 
shall  include  the  following: 

(i)  A  description  of  the  cheuige,  the 
emissions  resulting  from  the  change, 
and  any  new  applicable  requirements 
that  will  apply  if  the  change  occurs; 

(ii)  An  addendum  containing  the 
terms  and  conditions  of  the  source’s 
suggested  draft  permit  revision; 

(iii)  A  demonstration  that  the 
proposed  change  is  eligible  to  be 
processed  as  a  minor  permit  revision; 

(iv)  Certification  by  a  responsible 
official,  consistent  with  §  70.5(d)  of  this 
part,  that: 

(A)  The  proposed  change  meets  the 
criteria  for  use  of  minor  permit  revision 
procedures; 

(B)  The  source  is  in  compliance  with 
the  permit  terms  or  conditions  it  seeks 
to  modify; 

(C)  Public  notice  of  the  proposed 
revision  has  been  provided  pursuant  to 
paragraph  (g)(3)  of  this  section;  and 

(D)  Notice  to  the  Administrator  and 
affected  States  of  the  proposed  revision 
has  been  provided  pursuant  to 
paragraph  (gK4)  of  this  section;  and 

(v)  An  affidavit  signed  by  a 
responsible  official  stating  that  the 
source  accepts  all  legal  risks  of  making 
the  request^  change  prior  to  final 
permitting  authority  action  to  revise  the 
source’s  permit. 
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(OPTION:  ADD  NEW  PARAGRAPH: 
(vi)  For  a  change  involving  changes  to 
monitoring  or  recordkeeping 
requirements,  a  summary  of  any 
demonstration  required  by  paragraph 
(g)(l)(i)(B)  and  performed  in  accordance 
with  paragraph  (g)(l)(iii)  of  this  section 
and  verification  of  its  approval  by  the 
permitting  authority.  If  in  approving  the 
demonstration  the  permitting  authority 
determines  that  subsequent  verification 
testing  of  the  change  is  necessary,  the 
permitting  authority  may  establish  a 
compliance  schedule  for  performing 
verification  testing  to  further 
demonstrate,  consistent  with  paragraph 
(g)(l)(iii)  of  this  section,  the  adequacy  of 
the  change.  Such  compliance  schedule, 
after  approval  by  the  permitting 
authority,  shall  be  attached  to  the 
addendum  described  in  paragraph 
(g)(2)(ii)  of  this  section  and  be  processed 
as  a  permit  term  and  shall  not  allow  the 
source  to  begin  verification  testing  in 
advance  of  the  time  when  the  source 
would  be  allowed  to  implement  the 
minor  permit  revision  requested  change. 
The  approved  compliance  schedule 
shall  include  a  commitment  by  the 
source  to  provide  the  results  of  the 
verification  testing  to  the  permitting 
authority  within  90  days  of  submittal  of 
the  minor  permit  revision  application. 
Upon  receipt  of  the  verification  testing 
results,  the  permitting  authority  shall 
determine  whether  the  results 
demonstrate  the  adequacy  of  the  change 
consistent  with  paragraph  (g)(l)(iii)  of 
this  section.  The  permitting  authority 
shall  promptly  notify  the  source  in 
writing  of  its  determination,  and  place 
a  copy  of  such  notice  in  the  public 
docket.  The  permit  shield  under  section 
70.6(f)  of  this  part  may  extend  to  minor 
permit  revisions  involving  monitoring 
or  recordkeeping  changes  only  after  any 
required  further  verification  testing  of 
the  change  has  been  completed.)) 

(3)  Public  notification,  (i)  Immediately 
upon  filing  an  application  for  a  minor 
permit  revision,  the  source  shall  provide 
notice  to  the  public  of  the  requested 
minor  permit  revision  by: 

(A)  Publication  of  a  notice  in  a 
newspaper  of  general  circulation  in  the 
area  where  the  source  is  located  or  in  a 
State  publication  designed  to  give  the 
general  public  notice;  and 

(B)  Sending  a  letter  to  persons  on  a 
mailing  list  developed  by  the  permitting 
authority,  including  those  who 
previously  participated  in  any  public 
comment  process  provided  for  the 
source’s  permit  and  those  who  request 
to  be  placed  on  a  list  to  receive 
notification  of  permit  issuance,  revision, 
reopening,  or  renewal  requests. 

(ii)  In  addition  to  the  elements 
required  under  §  70.7(k)(2)  of  this  part. 


the  public  notice  shall  describe  the 
requested  change  and  state  that  if  no 
germane  and  non-ft'ivolous  objection  to 
the  requested  change  is  received  by  the 
permitting  authority  within  21  days  of 
publication  of  the  notice,  the  source 
may  implement  the  change  without  the 
permitting  authority  providing  further 
opportunity  for  public  participation.  For 
purposes  of  this  paragraph,  a  germane 
objection  is  one  that  objects  to  the  use 
of  minor  permit  revision  procedures  for 
the  requested  change  on  the  grounds 
that  the  source  has  failed  to  comply 
with  the  procedural  and  notification 
requirements  of  paragraphs  (g)(3)  and 
{g)(4)  of  this  section  or  that  the 
requested  change  is  ineligible  for  the 
use  of  minor  permit  revision  procedures 
under  paragraph  (g)(l)(i)  of  this  section. 
For  purposes  of  this  paragraph,  a  non- 
frivolous  objection  must  specify  the 
basis  for  its  objection  and  present 
factual  or  other  relevant  information  in 
support  of  its  objection. 

(iii)  The  permitting  authority  shall 
place  a  copy  of  the  minor  permit 
revision  request  in  a  public  docket. 
(OPTION:  ADD  A  NEW  SENTENCE: 

The  permitting  authority  shall  also 
place  in  the  docket  any  complete 
demonstration  required  by 
§  70.7(g)(l)(i)(B)  of  this  part,  a  summary 
of  the  demonstration,  the  permitting 
authority’s  analysis  of  the 
demonstration,  and  an  affirmative 
statement  of  the  demonstration’s 
adequacy.) 

(4)  EPA  and  affected  State 
notification.  Immediately  upon  filing  an 
application  for  a  minor  permit  revision 
the  source  shall  notify  the 
Administrator  and  affected  States  of  the 
requested  permit  revision  in  the  same 
manner  and  subject  to  the  same 
conditions  required  of  permitting 
authorities  under  §  70.8(a)  (1)  and  (b)(1). 
Such  notification  shall  relieve  the 
permitting  authority  of  the  requirement 
to  provide  notice  to  the  Administrator 
and  affected  States  of  the  requested 
minor  permit  revision  under  §  70.8 
(a)(1)  and  (b)(1),  but  shall  not  relieve  the 
permitting  authority  of  the  requirement 
to  promptly  send  to  the  Administrator 
any  notice  imder  §  70.8(b)(2). 

(5)  Timetable  for  issuance.  Upon 
receipt  of  an  application  for  a  minor 
permit  revision,  the  permitting  authority 
shall  provide  at  least  21  days  for  public 
comment  on  the  requested  change,  and 
shall  keep  a  record  of  the  commenters 
and  the  issues  raised  during  the  public 
comment  period  so  that  the 
Administrator  may  fulfill  his  or  her 
obligation  under  §  70.8(d)  to  determine 
whether  a  citizen  petition  may  be 
granted.  Such  records  shall  be  made 
available  to  the  public.  The  minor 


permit  revision  shall  occur  according  to 
the  following  procedures: 

(i)  If  the  permitting  authority  receives 
no  public  objection  to  the  requested 
change  within  21  days  of  publication  of 
the  public  notice,  the  source  may 
implement  the  requested  change  on  the 
22nd  day  after  publication  of  the  public 
notice,  provided  that: 

(A)  The  permitting  authority  has 
neither  denied  the  minor  permit 
revision  application  nor  determined  that 
the  requested  revision  does  not  meet  the 
minor  permit  revision  criteria  and 
should  be  reviewed  under  significant 
permit  revision  procedures;  and 

(B)  The  Administrator  has  not 
objected  to  the  proposed  minor  permit 
revision. 

(ii)  If  the  permitting  authority  receives 
a  public  objection  to  the  requested 
change  within  21  days  after  publication 
of  the  public  notice,  the  permitting 
authority  must  determine  within  28 
days  of  publication  of  the  public  notice 
whether  the  objection  is  germane  and 
non-frivolous,  and  proceed  according  to 
the  following  procedures: 

(A)  If  the  permitting  authority  within 
28  days  after  public  notification  finds 
the  public  objection  to  be  either 
frivolous  or  not  germane,  the  permitting 
authority  may  respond  to  the  public 
objection  in  the  course  of  processing  the 
minor  permit  revision  request  as  a 
minor  permit  revision  application,  and 
the  source  may  implement  the  requested 
change  on  the  29th  day  after  publication 
of  the  public  notice  or  upon  notification 
from  the  permitting  authority  that  the 
permitting  authority  has  determined  the 
public  objection  to  be  frivolous  or  not 
germane,  w’hichever  is  first,  provided 
that: 

(1)  The  permitting  authority  has 
neither  denied  the  minor  permit 
revision  application  nor  determined  that 
the  request  fails  to  meet  the  minor 
permit  revision  criteria  and  should  be 
reviewed  under  significant  permit 
revision  procedures;  and 

(2)  The  Administrator  has  not 
objected  to  the  proposed  minor  permit 
revision; 

(B)  If  the  permitting  authority  fails  to 
determine  within  28  days  after 
publication  of  the  public  notice  of  the 
request  for  a  minor  permit  revision 
whether  a  public  objection  submitted 
within  21  days  of  such  notice  is 
germane  and  non-frivolous,  the  source 
may  implement  the  requested  change  on 
the  29th  day  after  publication  of  the 
public  notice,  provided  that: 

(1)  The  permitting  authority  has 
neither  denied  the  minor  permit 
revision  application  nor  determined  that 
the  request  fails  to  meet  the  minor 
permit  revision  criteria  and  should  be 
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reviewed  under  significant  permit 
revision  procedures;  or 

(21  The  Administrator  has  not 
objected  to  the  proposed  minor  permit 
revision;  and 

(C)  If  the  prermitting  authority  finds 
the  pubKc  objection  to  be  germane  and 
non-frivolous,  the  permitting  authority 
shall  not  issue  a  final  minor  permit 
revision  for  the  change,  and  shall  either 
deny  the  minor  permit  revision 
application  or  determine  that  the 
requested  change  does  not  meet  the 
minor  permit  revision  criteria  and 
should  be  reviewed  under  significant 
permit  revisicm  procedures.  If  the 
permitting  authority  continues  to 
process  the  requested  change  under 
significant  permit  revision  procedures, 
public  notice  of  the  proposed  change 
must  be  provided  in  the  manner 
required  for  significant  permit  revisions 
under  §  70.7(k)  of  this  part.  Such  notice 
shall  provide  at  least  30  days  for  public 
comment  on  the  requested  change,  shall 
identify  the  time  and  place  of  any 
hearing  that  may  be  held,  and  shall 
include  a  statement  of  procedures  to 
request  a  hearing  if  a  hearing  has  not 
already  been  scheduled.  For  purposes  of 
this  paragraph,  such  a  hearing  may  be 
held  as  soon  as  14  days  after  publication 
of  a  notice  that  the  requested  change  is 
being  processed  as  a  significant  permit 
revisitm.  The  source  shall  not 
implement  the  requested  change  unless 
and  until  the  permitting  authority 
approves  it  as  a  significant  permit 
revision. 

(iii)  Any  person  who  filed  a  public 
objection  pursuant  to  this  paragraph 
that  the  permitting  authority  within  28 
days  of  public  notification  does  not 
determine  to  be  germane  and  non- 
frivolous  may  bring  suit  in  State  court 
to  compel  action  by  tlm  permitting 
authority  and,  in  accordance  with 
applicable  standards  for  obtaining  such 
relief  under  State  law,  seek  an 
injunction  in  State  court  prohibiting  the 
source  from  implementing  the  requested 
change. 

(ivj  Where  the  minor  permit  revision 
has  not  been  denied  or  required  to  be 
reviewed  under  significant  permit 
revision  procedures,  the  permitting 
authority  may  issue  a  final  minor  permit 
revision  after  EPA’s  45-day  review 
period  has  elapsed  provided  the 
Administrator  has  not  objected  to  the 
requested  change,  or  after  EPA  has 
notified  the  permitting  authority  after 
the  close  of  the  public  comment  period 
that  EPA  will  not  object  to  issuance  of 
the  minor  permit  revision,  whichever  is 
first,  provided  that  the  final  minw 
permit  revision  does  not  differ  from  the 
draft  permit  except  to  the  extent  any 
changes  to  the  draft  permit  qualify  for 


administrative  permit  amendment 
procedures  un^r  §  70.7(e)  of  this  part. 

(v)  Within  60  days  after  the  permitting 
authority’s  receipt  of  an  application  for 
a  minor  permit  revision  (»  15  days  after 
the  expiration  of  EPA’s  45-day  review 
period,  whichever  is  later,  the 
permitting  authority  shall: 

(A)  Issue  the  minor  permit  revision  as 
proposed; 

(B)  Deny  the  minor  permit  revision 
application; 

(C)  Determine  that  the  requested 
revision  does  not  meet  the  minor  permit 
revision  criteria  and  should  be  reviewed 
under  significant  permit  revision 
procediues;  or 

(D)  Revise  the  draft  minor  permit 
revision  and,  if  such  revision  includes 
any  changes  that  do  not  qualify  for 
processing  as  administrative  permit 
amendments  under  §  70.7(e)  of  this  part, 
transmit  to  the  Administrator  the  new 
proposed  permit  revision  as  required  by 
§  70.8(a). 

(vi)  Any  person  who  objected  to  a 
minor  permit  revision  request  during 
the  public  comment  peri^  shall  be 
notified  by  the  permitting  authority 
upon  final  approval  of  the  request.  The 
permitting  authority  shall  also  place  a 
copy  of  its  final  approval  decisimi  in  the 
public  docket  in  whidi  it  places  minor 
permit  revisicm  requests  when  received 
or  provide  a  substantially  equivalent 
means  of  public  access  to  its  final 
decision. 

(6)  Source’s  ability  to  make  change. 
The  State  program  may  allow  the  somce 
to  make  the  change  proposed  in  its 
minor  permit  revision  application  in 
accordance  with  paragraph  (g)(5)  of  this 
section.  After  the  source  makes  the 
change  allowed  by  the  preceding 
sentence,  and  until  the  permitting 
authority  takes  any  of  the  actions 
specified  in  paragraphs  (g)(5)(v)(A) 
through  (D)  of  this  secticm,  the  source 
must  comply  with  both  the  applicable 
requirements  governing  the  change  and 
the  proposed  permit  terms  and 
conditions.  During  this  time  period,  the 
source  need  not  comply  with  the 
existing  permit  terms  and  conditions  it 
seeks  to  modify.  However,  if  the  source 
fails  to  comply  with  its  proposed  permit 
terms  and  conditions  during  this  time 
period,  the  existing  permit  terms  and 
conditions  it  seeks  to  modify  may  be 
enforced  against  it 

(7)  Source  liability.  If,  after  a  source 
makes  the  requested  change  but  prior  to 
a  permitting  authority’s  final  action  to 
approve  the  change  and  revise  the 
permit,  the  Administrator  objects  to  the 
proposed  minor  permit  revision  or  the 
permitting  authority  either  denies  the 
minor  permit  revision  or  determines 
that  the  requested  revision  does  not 


meet  the  minor  permit  revisitm  crit«ia 
and  should  be  reviewed  imder 
significant  permit  revision  procedures, 
the  source  ^rall  be  lia^^  fcMr  having 
operated  in  violation  of  its  existing 
permit  from  the  time  at  which  it 
implemented  the  requested  change. 
Notwithstanding  the  preceding 
sentence,  the  permitting  authority  may 
issue  a  permit  revision  that  varies  from 
the  source’s  application  without 
rendering  the  source  liable  for  violating 
its  existing  permit  if  the  permitting 
authority’s  revisions  are  not  necessary 
to  make  the  change  eligible  for  minor 
permit  revision  procedures  and  do  not 
change  the  applicant’s  proposed 
determination  of  which  requirements  of 
the  Act  apply  to  the  source  as  a  result 
of  the  requested  change  and  if  the 
source  demonstrates  to  the  satisfaction 
of  the  permitting  authority  its 
compliance  with  the  applicable 
requirement  to  which  it  is  subje~t  as  a 
result  of  the  change.  However,  the 
source  would  remain  liable  for  any 
violations  of  the  requirements  of  the  Act 
applicable  as  a  result  of  the  change  and 
the  source’s  proposed  permit  revision. 
(OPTION:  ADD  NEW  SENTENCE:  If, 
after  the  permitting  authority’s  final 
action  to  revise  the  permit,  any 
verification  testing  of  the  new  operating 
level  or  revised  monitoring  approach  as 
required  by  paragraph  (g)(2)(vi) 
demonstrates  that  the  new  operating 
level  or  revised  monitoring  approach 
fails  to  demonstrate  compliance,  the 
source  then  shall  comply  with  the 
monitoring  and  recordkeeping  permit 
terms  and  conditions  that  applied  to  the 
source  before  the  minor  permit  revision, 
the  minor  permit  revision  shall  be  null 
and  void  and  cease  to  have  effect,  and 
the  source  shall  be  liable  for  operating 
in  violation  of  its  permit  from  the  time 
it  implemented  the  change.) 

(8)  Permit  shield.  The  permit  shield 
under  §  70.6(f)  of  this  part  may  extend 
to  minor  permit  revisions,  provided  that 
the  permitting  authority  has  taken  final 
action  to  issue  the  minor  permit 
revision  as  a  permit  revision. 

(h)  Significant  permit  revision 
procedures. 

(1)  Criteria.  Significant  permit 
revision  procedures  shall  be  used  for 
applications  requesting  permit  revisions 
that  do  not  quahfy  as  administrative 
amendments,  de  minimis  permit 
revisions,  or  minor  permit  revisions. 
The  State  program  shall  contain  criteria 
for  determining  whether  a  change  is 
significant.  At  a  minimum,  every 
significant  change  in  existing 
monitoring  permit  terms  or  conditions 
and  every  relaxation  of  reporting  or 
recordkeeping  permit  terms  or 
conditions  ghall  be  considered 
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significant.  (OPTION:  DELETE 
PRECEDING  SENTENCE)  Nothing 
herein  shall  be  construed  to  preclude 
the  permittee  from  making  changes 
consistent  with  this  part  that  would 
render  existing  permit  compliance  terms 
and  conditions  irrelevant. 
***** 

(OPTION:  ADD  NEW  PARAGRAPH 
(h)(3):  (3)  Changes  involving  new  or 
alternative  monitoring  methods  that 
have  not  been  approved  pursuant  to 
major  or  minor  NSR  xmder  criteria 
equivalent  to  those  contained  in  this 
paragraph  shall  be  processed  as 
significant  permit  revisions.  Permitting 
authorities  may  approve  such  changes 
only  where  the  new  or  alternative 
monitoring  or  recordkeeping  method  is 
demonstrated  to  have  a  l^own 
relationship  and  ability  to  determine 
compliance  with  the  applicable 
standard.  Such  demonstration  shall 
include  an  analysis  conducted  in 
accordance  with  40  CFR  64.4(b)(5)  and 
64.4(e)  utilizing  appendices  A,  B,  C,  and 
D,  and  related  appendices’  procedures 
of  40  CFR  part  64.  The  permitting 
authority  shall  include  the 
demonstration  and  written  evidence  of 
the  permitting  authority’s  evaluation  of 
the  demonstration  in  the  proposed 
permit  it  sends  to  EPA  for  review  as 
required  by  §  70.8.) 

(1)  *  *  * 

(2)  Proceedings  to  reopen  and  issue  a 
permit  shall  follow  the  same  procedures 
as  apply  to  initial  permit  issuemce,  shall 
affect  only  those  parts  of  the  permit  for 
which  cause  to  reopen  exists,  and  shall 
be  made  as  expeditiously  as  practicable. 
Notwithstanding  the  preceding 
sentence,  proceedings  to  reopen  for 
section  112  standards  may  use  the 
following  procedures: 

(i)  Where  the  section  112  standard  is 
promulgated  after  permit  issuance, 
administrative  amendment  procedures 
under  §  70.7(e)(5)  may  be  used. 

(ii)  Where  the  section  112  standard  is 
promulgated  before  permit  issuance  and 
a  compliance  statement  required  under 
the  section  112  standard  is  due  after 
permit  issuance,  the  source  shall  apply 
for  a  minor  permit  revision  by  the 
compliance  statement  deadline  to 
incorporate  requirements  necessary  to 
assure  compliance  with  the  standard, 
imless  the  source  is  exempted  from  this 
requirement  under  paragraph  (iii)  of  this 
section  or  under  the  rulem£iking 
promulgating  the  section  112  standard. 
If  the  source  is  utilizing  alternatives 
requiring  case-by-case  approval,  such  as 
emissions  averaging,  or  if  required 
under  the  rulemaking  promulgating  the 
section  112  standard,  ^e  source  shall 
apply  for  a  significant  permit  revision 


by  the  compliance  statement  deadline, 
in  lieu  of  the  requirement  in  the 
preceding  sentence  to  apply  for  a  minor 
permit  revision. 

(iii)  Sources  subject  to  the  following 
section  112  standards  promulgated  as  of 
[DATE  OF  PUBUCATION  OF  FINAL 
RULE]  are  exempt  fit)m  the 
requirements  in  (ii)  to  apply  for  a  minor 
permit  revision:  NESHAP  for  Industrial 
Process  Cooling  Towers. 

(3)  Reopenings  under  paragraph  (i)(l) 
of  this  section  shall  not  be  initiated 
before  a  notice  of  such  intent  is 
provided  to  the  part  70  sovuce  by  the 
permitting  authority  at  least  30  days  in 
advance  of  the  date  that  the  permit  is  to 
be  reopened,  except  that  the  permitting 
authority  may  provide  a  shorter  time 
period  in  the  case  of  an  emergency. 
Where  reopening  for  section  112 
standards  requiring  initial  notification 
by  the  source,  and  where  the  source  has 
provided  such  notification  to  the 
permitting  authority  by  the  applicable 
date,  the  permitting  authority  need  not 
provide  the  notice  required  by  the 
preceding  sentence. 
***** 

(k)  Public  participation.  Except  for 
revisions  qualifying  for  minor  permit 
revision  procedures,  de  minimis 
revision  procedures,  or  administrative 
amendments,  all  permit  proceedings, 
including  initial  permit  issuance, 
significant  permit  revisions,  reopenings, 
and  renewals,  shall  provide  adequate 
procedures  for  public  notice  including 
offering  an  opportunity  for  public 
comment  and  a  hearing  on  the  draft 
permit  in  accordance  with  this 
paragraph  (k)  of  this  section.  These 
procedures  shall  include  the  following: 
***** 

8.  Section  70.8  is  amended  by: 

a.  Amending  paragraphs  (a)(1)  and  (e) 
by  replacing  the  word  “modification” 
with  “revision” 

b.  Revising  paragraphs  (b)(1),  (b)(2), 
(c)(3)(iii),  and  (d); 

c.  Amending  paragraph  (c)(1)  by 
adding  the  phrase  “Except  as  provided 
in  §  70.7(a)(7),”  to  the  beginning  of  the 
paragraph; 

d.  Aciding  a  sentence  to  the  end  of 
para^aph  (e). 

Additions  and  revisions  are  set  out  to 
read  as  follows: 

§  70.8  Permit  review  by  EPA  and  affected 
States. 

***** 

(b)  Review  by  affected  States.  (1)  The 
permit  program  shall  provide  that  the 
permitting  authority  give  notice  of  each 
draft  permit  to  any  affected  State  on  or 
before  the  time  that  the  permitting 
authority  provides  this  notice  to  the 
public  under  §  70.7  (e).  (f),  (g),  and  (k). 


(2)  The  permit  program  shall  provide 
that  the  permitting  authority,  as  part  of 
the  submittal  of  the  proposed  permit  to 
the  Administrator  shall  notify  the 
Administrator  and  any  affected  State  in 
writing  of  any  refusal  by  the  permitting 
authority  to  accept  all  recommendations 
for  the  proposed  permit  that  the  affected 
State  submitted  during  the  public  or 
affected  State  review  period.  The  notice 
shall  include  the  permitting  authority’s 
reasons  for  not  accepting  any  such 
recommendation.  The  permitting 
authority  is  not  required  to  accept 
recommendations  that  are  not  based  on 
applicable  requirements  or  the 
requirements  of  this  part. 

(c)  *  *  * 

(3)  *  *  * 

(iii)  Process  the  permit  under  the 
procedures  approved  to  meet  the 
requirements  of  §  70.7. 
***** 

(d)  Public  petitions  to  the 
Administrator.  The  program  shall 
provide  that,  if  the  Administrator  does 
not  object  in  writing  under  paragraph  (c) 
of  this  section,  any  person  may  petition 
the  Administrator  within  60  days  after 
the  expiration  of  the  Administrator’s  45- 
day  review  period  to  make  such 
objection.  The  program  shall  also 
provide  that  the  public  have  access  to 
information  concerning  the  beginning 
and  expiration  of  EPA’s  45-day  review 
period  as  required  for  permit  issuance, 
revisions,  reopenings,  and  renewals 
pursuant  to  §  70.7.  Any  petition  shall  be 
based  only  on  objections  to  the  permit 
that  were  raised  with  reasonable 
specificity  during  the  public  comment 
period  provided  for  in  §  7Q.7  (e),  (f),  (g), 
or  (k),  whichever  is  applicable,  unless 
the  petitioner  demonstrates  that  it  was 
impracticable  to  raise  such  objections 
within  such  period,  or  unless  the 
grounds  for  such  objection  arose  after 
such  period.  If  the  Administrator  objects 
to  the  permit  as  a  result  of  a  petition 
filed  under  this  paragraph,  the 
permitting  authority  shall  not  issue  the 
permit  until  EPA’s  objection  has  been 
resolved,  except  that  a  petition  for 
review  does  not  stay  the  effectiveness  of 
a  permit  or  its  requirements  if  the 
permit  was  issued  after  the  end  of  the 
45-day  review  period  and  prior  to  an 
EPA  objection.  If  the  permitting 
authority  has  issued  a  permit  prior  to 
receipt  of  an  EPA  objection  under  this 
paragraph,  the  Administrator  will 
modify,  terminate,  or  revoke  such 
permit,  and  shall  do  so  consistent  with 
the  procedures  in  §  70.7  (j)(4)  or  (j)(5)  (i) 
and  (ii)  except  in  unusual 
circumstances,  and  the  pennitting 
authority  may  thereafter  issue  only  a 
revised  permit  that  satisfies  EPA’s 
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objection.  In  any  case,  the  source  will 
not  be  in  violation  of  the  requirement  to 
have  submitted  a  timely  and  complete 
application. 

(e)  *  *  *  Notwithstanding  this 
prohibition  on  default  permit  issuance, 
permits  may  be  revised  on  a  default 
basis  consistent  with  the  procedures  in 
§  70.7  (e)  and  (f). 

9.  Section  70.9  is  amended  by  revising 
paragraph  (c)  to  read  as  follows: 

§  70.9  Fee  determination  and  certification. 
***** 

(c)  Fee  demonstration.  The  permitting 
authority  shall  provide  a  demonstration 
(and  periodic  updates  as  required  by  the 
Administrator)  that  the  fee  schedule 
selected  will  result  in  the  collection  and 
retention  of  fees  in  an  amount  sufficient 
to  meet  the  requirements  of  this  section. 
***** 

10.  Section  70.10  is  amended  by: 

a.  Revising  paragraph  (a)(1),  by 
redesignating  paragraph  (a)(2)  as  (a)(3) 
and  revising  it,  and  by  adding  a  new 
paragraph  (a)(2); 

b.  Amending  paragraphs  (b)(2)  and 
(b)(3)  by  revising  the  citations  to 
“paragraph  (c)(1)”  to  read  “paragraph 
(b)(1)”;  and 

c.  Amending  paragraph  (c)(l)(ii)(C)  by 
removing  the  parenthetical  “(h)”. 

The  additions  and  revisions  are  set 
out  to  read  as  follows: 


§  70.10  Federal  oversight  and  sanctions. 

(a)  Failure  to  submit  an  approvable 
program.  (1)  If  a  State  fails  to  submit  a 
complete  part  70  program  in  a  timely 
manner,  or  a  required  revision  thereto 
(including  revisions  to  correct 
deficiencies  of  a  program  that  the 
Administrator  had  granted  interim 
approval),  in  conformance  with  the 
provisions  of  §  70.4,  or  if  the 
Administrator  disapproves  a  submitted 
program: 

(1)  The  Administrator  may,  prior  to 
the  expiration  of  the  18-month  period 
referred  to  in  paragraph  (a)(l)(ii)  of  this 
section,  apply  any  one  of  the  sanctions 
specified  in  section  179(b)  of  the  Act; 
and 

(ii)  Eighteen  months  after  the  date 
required  for  submittal  or  18  months 
after  the  date  of  disapproval,  whichever 
is  applicable,  the  AdGninistrator  will 
apply  sanctions  under  section  179(b)  of 
the  Act  in  the  same  manner  and  subject 
to  the  same  deadlines  and  other 
conditions  as  are  applicable  in  the  case 
of  a  determination,  disapproval,  or 
finding  under  section  179(a)  of  the  Act. 

(2)  The  sanctions  under  section 
179(b)(2)  of  the  Act  shall  not  apply 
pursuant  to  paragraph  (a)(1)  of  this 
section  in  any  area  unless  the  area  has 
been  designated  a  nonattainment  under 
part  D  of  title  I  of  the  Act. 


(3)  The  Administrator  will 
promulgate,  administer,  and  enforce  a 
whole  program,  or  a  partial  program  as 
appropriate,  for  such  State  when: 

(i)  Full  approval  of  a  whole  part  70 
program  has  not  been  granted  by 
November  15, 1995,  except  for  programs 
granted  interim  approval;  or 

(ii)  For  programs  granted  interim 
approval,  that  approval  has  expired  after 
November  15, 1995  and  EPA  has  not 
granted  full  approval  of  a  whole  part  70 
program. 

***** 

11.  Section  70.11  is  amended  by 
revising  the  last  sentence  in  paragraph 
(a)(3)(i)  to  read  as  follows: 

§  70.1 1  Requirements  for  enforcement 
authority. 

***** 


(a)  •  *  * 

(3)*  *  * 

(i)  *  *  *  State  law  shall  not  include 
mental  state  as  an  element  of  proof  for 
civil  violations  for  which  penalties  up 
to  $10,000  per  day  per  violation  are 
recoverable. 

***** 

(FR  Doc.  94-20497  Filed  8-26-94;  8:45  amj 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-94-3803:  FR  3713-N-Oll 

Notice  of  Fund  Availability  (NOFA)  for 
Fiscal  Year  1994  for  the  Family 
Unification  Program 

AGENCY:  Office  of  the  Assi.stant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION;  Notice  of  fund  availability 
(NOFA)  for  fiscal  year  (FY)  1994  for  the 
Family  Unification  Program. 

SUMMARY;  This  notice  announces  the 
availability  of  FY  94  budget  authority 
for  section  8  rental  certificates  under  the 
P’amily  Unifu;ation  Program.  Public 
housing  agencies  (PHAs)  and  Indian 
Housing  Authorities  (IHAs),  herein 
referred  to  as  housing  agencies  (HAs), 

.are  invited  to  submit  applicjrtions  for 
housing  assistance.  The  purpose  of  the 
Family  Unification  program  is  to 
provide  housing  assistam;e  to  families 
for  whom  the  lack  of  adequate  bousing 
is  a  primary  factor  in  the  separation,  or 
imminent  separation,  of  <  hildren  from 
their  families. 

As  was  the  case  in  FY  93, 
p.irticipation  in  the  F'amily  Unifii.iition 
Program  is  limited  to  HAs  in  16  St.ates. 
The  sixteen  states  are;  California, 
F'lorida,  Georgia,  Illinois,  Maryland, 
Massachusetts,  Michigan,  Minnesota, 
Missouri,  New  Jersey,  New  York,  North 
Carolina,  Ohio,  Pennsylvania,  Texas  and 
Virginia. 

DATES:  The  due  date  for  submission  of 
applications  in  response  to  this  NOFA 
is  ()t;tober  13, 1994.  Applk-ation  forms 
may  be  obtained  from  the  HUD  State  dr 
Artia  Offices/Native  Americ.an  Programs 
Offices.  Applications  must  be  ret;eived 
in  the  HUD  State  or  Area  Offices/Native 
American  Programs  Office  on  the  due 
date  by  3:00  p.m.  loc;al  time.  The  loc:id 
HUD  Offic:es  are  the  official  places  of 
rec;eipt  for  all  applications. 

The  above-stated  application  de.adline 
for  submission  of  c;ompleted 
applications  to  the  HUD  Offic  es  is  firm 
as  to  date  and  hour.  In  the  interest  of 
fairness  to  all  c;ompeting  HAs,  HUD  will 
treat  .as  ineligible  for  (.onsideralion  any 
application  that  is  not  rec;eived  before 
the  application  deadline.  Applicants 
shoulcj  take  this  pracTic;e  into  ac;c:ount 
and  make  early  submission  of  their 
materials  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by 
unanticipated  del.ays  or  other  delivery- 
related  prob!em(s).  HUD  will  not  accept 
applications  sent  via  fac;simile  (FAX) 
transmission. 


FURTHER  INFORMATION  CONTACT:  Gerald  J. 
Benoit,  Director,  Operations  Branc;h, 
Rental  Assistant',e  Division,  Office  of 
Assisted  Housing,  Department  of 
Housing  and  Urban  Development,  4.51 
Seventh  Street,  SW,  VVasliington,  DC 
20410-8000,  telephone  number  (202) 
708-0477  (voice),  or  (202)  708-4594 
(TDD).  (The.se  telephone  numbers  are 
not  toll-free;). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  c;ollection 
rcHiuirements  contained  in  this  notice 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Ac;t  of  1980. 
OMB  has  approved  the  section  8 
information  collection  requirements 
under  the  assigned  control  number 
2577-0169. 

I.  Puqiosc  and  Substantive  Dest:ription 

(A)  Authority 

SecTion  8(x)  of  the  U.S.  Housing  Ac;t 
of  1937,  as  .added  by  section  553  of  the 
National  Affordable  Housing  Act  (Pub.L, 
101-625,  approved  November  28, 1990); 
the  VA,  HUD-Independent  Agencies 
Appropri.ations  Act  of  1992  (ikib.L.  102- 
139,  approved  October  28, 1991),  and 
the  VA,  HUD-lndependent  Agencies  Act 
of  1993  (Pub.  L.  102-389,  approved 
OcTolx'r  6, 1992).  The  regulations 
governing  the  section  8  rental  certificate 
program  are  codified  at  24  CFR  part  882. 
This  NOFA  announces  the  availability 
of  Family  Unification  funding  under  the 
VA,  HUD-Independent  Agencies 
Appropriations  AcT  of  1994  (Pub.L.  103- 
124,  approved  (October  28,  1993). 

IH)  Background 

The  F'amily  Unification  Program  is  a 
program  under  which  section  8  rental 
assistance  is  provided  to  families  for 
whom  the  lac;k  of  adequate  housing  is  a 
primary  factor  whic;h  would  result  in: 

(1)  The  imminent  plai;ement  of  the 
family’s  c:hild,  or  children,  in  out-of- 
home  c,are,  or 

(2)  The  delay  in  the  discliarge  of  the 
c:hild,  or  cdiildren,  to  the  family  from 
out-of-home  care. 

The  purpejse  of  the  Family  Unification 
Program  is  to  promote  family 
unific;.ition  by  providing  rental 
assistanc;e  to  families  for  whom  the  )ac;k 
of  adequate  housing  is  a  primary  factor 
in  the  separation,  or  the  threcit  of 
imminent  separation,  of  c  hildren  from 
their  families. 

Ckirtific.ates  awarded  under  the  F'amily 
Unifit,ation  Program  are  to  be 
administeri'd  by  HAs  under  HUD’s 
regulations  for  the  section  8  rental 
(xmific.ate  program  (24  CF’R  part  882)’. 


The  HA  may  issue  a  rental  voui;her  to 
a  family  selected  for  participation  in  the 
Family  Unification  Program  if  the 
family  requests  a  rental  voucher  and  the 
HA  has  one  .available. 

(C)  Allocation  Amounts 

This  NOFA  onnounc;es  the  availability 
of  up  to  $77.5  million  for  the  Family 
Unific;alion  Program  whit;h  will  support 
assistanc.e  for  about  2,200  families.  Fiac^h 
HA  may  apply  for  funding  for  a 
maximum  of  50  units.  The  minimum 
funding  amount  is  for  25  units.  Any  HA 
that  is  unwilling  to  acc;ept  less  than  the 
number  of  units  for  which  it  applied 
must  state  this  in  its  cover  letter  to  its 
.applic;ation  and  state  the  minimum 
number  it  is  willing  to  ac:cept. 

The  amounts  allocated  under  this 
NOF'A  will  be  awarded  under  a  national 
competition  based  on  demonstrated 
need  for  suc;h  assistance  and  a  lottery 
for  selection  from  all  approvable 
applic;ations.  The  F’amily  Unific;ation 
Program  is  exempt  from  the  fair  share 
alloc:ation  requirements  of  section 
213(d)  of  the  Housing  and  Commimity 
Development  Ac;t  of  1974,  and  from  24 
CFR  part  791,  subpart  D,  the  HUD 
regulation  implcmienting  section  213(d). 

ID)  Eligibility 

HAs  in  the  following  16  States  an; 
invited  by  this  notice  to  submit 
applic;ations  for  rental  certificates  under 
this  program;  California,  Florida, 
Georgia,  Illinois,  Maryland, 
Masstichusetts,  Michigan,  Missouri, 
Minnesota,  New  Jersey,  New  York, 

North  Carolina,  Ohio,  Pennsylvania, 
Texas,  and  Virginia. 

(E)  Eaniily  Scif-Sufficicncy  Program 

Unless  spec;ific;a]ly  exempted  by  HUD, 
any  rental  voucher  or  rental  certific.ate 
funding  reserved  in  FY  94  (except 
funding  for  renewals  or  amendments) 
will  be  used  to  establish  the  minimum 
size  of  a  PHA’s  F'SS  program. 

II,  Application  Process 

lA)  Program  Guidelines 

(1)  Difinitions:  For  purposes  of  the 
Family  Unific',ation  Demonstration 
Program: 

(a)  Family  Linification  eligible  family 
metans  a  family  that: 

(i)  The  public;  child  welfare  .agenc  y 
bas  certifit;d  is  a  family  for  whom  the 
hac'.k  of  adc;quate  housing  is  a  primary 
factor  in  the  imminent  placement  of  the; 
family’s  i;hild,  or  children,  in  out-of- 
hoine  cxire,  or  in  the  delay  of  discharge 
of  a  child,  or  children,  to  the  family 
from  out-of-home  care;  and 

(ii)  The  HA  has  determined  is  eligible 
for  sec;tion  8  rental  assistance. 
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(b)  The  lack  of  adequate  housing 
means  a  situation  in  which  a  family: 

(1)  Is  living  in  substandard  housing  or 
homeles.s.  as  defined  in  24  CFR 
862.219(17;  or 

(iij  Is,  or  will  be.  involuntarily 
displaced  from  a  housing  unit  because 
of  actual  or  threatened  violence  against 
a  family  member  under  the 
circumstances  described  in  24  CFR 
882.219(d)(2). 

(c)  Public  child  welfare  agency 
(PCWA)  means  the  public  agency  that  is 
responsible  under  applicable  Slate  or 
Tribal  law  for  determining  that  a  child 
is  at  imminent  risk  of  placement  in  out- 
of-home  care  or  that  a  child  in  out-of- 
home  care  under  the  supervision  of  the 
public  agency  may  be  returned  to  his  or 
her  family. 

(2)  HA  Responsibilities.  HAs  must: 

(a)  Send  a  partial  listing  of  the  names 
of  families  on  the  section  8  waiting  list 
to  the  PCWA  to  determine  if  the  familLes 
meet  the  Family  Unification  Program 
eligibility  requirements  described  in 
Section  11(A)  of  this  NOFA.  The  1L\  will 
continue  to  send  a  list  of  family  names 
to  the  PCWA  until  the  number  of 
families  is  equal  to  the  number  of  rental 
certificates  provided  to  the  HA  under 
the  Family  Unification  Program.  After 
the  PCWA  determines  that  the  family 
meets  the  Family  Unification  Program 
eligibility  requirements,  the  family  shall 
be  selected  in  accordance  with  hA 
admLssion  policies. 

(b)  Determine  if  families  referred  b\ 
the  PCWA  are  eligible  for  Section  8 
assistance  and  place  eligible  families  qu 
the  section  8  waiting  list; 

(c)  Amend  the  administrative  plan  in 
accordance  with  applicable  program 
regulations  and  requirements; 

(d)  Administer  the  rental  assistance  in 
accordance  with  applicable  program 
regulations  and  requirements;  and 

(e)  Assure  the  quality  of  the 
evaluation  that  HUD  intends  to  conduct 
on  the  Family  Unification  Program,  and 
cooperate  with  and  provide  requested 
data  to  the  HUD  office  responsible  for 
program  evaluation. 

The  PCWA  must  certify  that  each 
participant  is  a  Family  Unification 
eligible  family.  The  HA  must  review  its 
waiting  list  to  determine  if  there  are  any 
families  already  on  its  waiting  list 
(including  families  in  the  PCWA 
caseload)  who  may  be  eligible  for  the 
Family  Unification  program.  The  names 
of  Family  Unification  eligible  families 
can  be  mutually  shared  between  the  HA 
and  the  PCWA.  Families  must  be 
selected  for  the  Family  Unification 
Program  after  the  PCVVA  determines 
they  are  eligible  for  the  Family 
Unification  Program  aad  the  HA 


determines  they  are  eligible  for  the 
Section  8  program. 

(2)  Public  Chikf  Welfare  Agenc\’ 
(PCWA)  Responsibilities.  Public  child 
welfare  aoencies  must: 

(a)  Establish  and  implement  a  system 
to  identify  Family  Unification  eligible 
families  within  the  agency’s  caseload 
and  reviewing  referrals  from  the  HA; 

(b)  Provide  written  certification  to  the 
HA  that  a  family  qualifies  as  a  Family 
Unification  eligible  family; 

(c)  Commit  sufficient  staff  resources 
to  ensure  that  Family  Unification 
eligible  families  are  identified  and 
certified  in  a  timely  manner;  and 

(d)  Cooperate  with  the  evaluation  that 
HUD  intends  to  conduct  on  the  Family 
Unification  Program,  and  submit  a 
certification  with  the  HA’s  application 
for  Family  Unification  funding  that  the 
PCWA  will  agree  to  cooperate  with  and 
provide  requested  data  to  the  HUD 
office  having  responsibility  for  program 
evaluation. 

(4)  Section  8  Rental  Certificate 
Assistance.  The  Family  Unification 
Program  provides  assistance  under  the 
Section  8  rental  assistance  programs. 
Although  HUD  is  providing  a  special 
allocation  of  rental  cjertificates,  the  HA 
may  use  both  rental  vouchers  and 
certificates  to  assist  families  under  this 
program. 

HAs  must  administer  this  program  in 
accordance  with  HUD’s  regulations 
governing  the  Section  8  rental  certificate 
and  rental  voucher  programs.  The  HA 
may  issue  a  rental  voucher  to  a  family 
selected  to  participate  in  the  Family 
Unification  Program  if  the  family 
requests  a  rental  voucher  and  the  HA 
has  one  available.  If  Section  8  assistance 
for  a  family  under  this  program  is 
terminated,  the  rental  assistance  must 
be  reissued  to  another  Family 
Unification  eligible  family  during  the 
five-year  term  of  the  .ACC  for  the  Section 
8  rental  certificates  provided  luider  this 
program. 

(B)  Threshold  Criteria 

Each  application  submitted  in 
response  to  the  NOFA  must  receive,  in 
order  to  be  eligible  for  funding,  at  least 
20  points  for  Threshold  Criterion  1;  HA 
Administrative  Capability,  and  must 
meet  or  exceed  the  requirements  for 
Threshold  Criterion  2:  Coordination 
between  HA  and  Public  Child  Welfare 
Agency,  and  Threshold  Criterion  .3r 
Public  Child  Welfare  Agency  Statement 
of  Need. 

(1)  Threshold  Crrterion  1:HA 
Administrath’e  Capabllitv  (40  points). 

(a)  Description:  0\’erall  HA 
adminratrative  capability  in  the  Rental 
Voucher,  Rental  Certificate,  and 
Moderate  Rehabilitation  Programs  is 


good.  Administrative  capability  is 
evidenced  by  factors  such  as  leasing 
rates  and  correct  administration  of 
housing  quality  standards  (HQS), 
portability  of  rental  vouchers  and  rental 
certificates,  compliance  with  Fair 
Housing  and  Equal  Opportunity 
program  requirements,  assistance 
payment  computation,  timely 
submission  of  budgets  and  financial 
statements,  and  covered  administration 
of  rent  reasonableness  requirements. 

For  purposes  of  this  NOFA,  an  HA 
administering  a  Rental  V'^oucher,  Rental 
Certificate,  or  Moderate  Rehabilitation 
Program  will  not  be  rated  on  the 
administration  of  its  Public  or  Indian 
Housing  Program.  If  an  HA  is  not 
administering  a  Rental  Voucher,  Rental 
Certificate,  or  Moderate  Rehabilitation 
Program,  HUD  will  rate  HA 
administration  of  the  Public  or  Indian 
Housing  Program.  If  an  HA  is  not 
administering  a  Rental  Voucher,  Rental 
Certificate,  Moderate  Rehabilitation. 

*  Public  Housing  or  Indian  Housing 
Program.  HUD  will  asse.ss  the 
administrative  capability  of  Ihe  HA 
based  on  such  factors  as  experience  of 
staff,  support  of  the  HA  by  the  local 
government,  and  the  HA’s 
administrative  experience  with  non- 
HUD  housing  programs. 

(b)  Rating  and  Assessment: 

(i)  HUD  review  of  HA  Operations: 

•  8  Points — Assign  8  paints  if  HA  has 
no  review  findings  outstanding,  or  all 
review  findings  have  been  corrected,  for 
HUD  HA  management  reviews.  Fair 
Housing  &  Fiqual  Opportunity  reviews, 
or  Inspector  General  audits  as  of  the 
deadline  date  for  sulmiission  of 
applications  under  this  NOFA. 

•  5  Points — Assign  5  points  if  HA  has 
less  than  five  review  findings 
outstanding  and  all  findings  are  being 
addressed. 

•  2  Points — Assign  2  points  if  HA  has 
five  or  more  re\  iew  findings 
outstanding  and  all  findings  are  Ireing 
addressed. 

•  0  Points — Assign  0  points  if  HA  has 
any  review  findings  outstanding  and  the 
findings  are  not  being  addres-sed. 

(ii)  Compliance  with  Section  8 
Portability  rules: 

•  8  Points — Assign  8  points  if  HA  is 
in  compliance  with  all  provisions  of  the 
portability  rules. 

•  5  Points — Assign  5  points  if  HA  is 
in  general  compliance  with  portability 
rules,  but  has  some  minor  compliance 
issues. 

•  2  Points — Assign  2  points  if  HA  has 
some  major  compliance  issues  under 
portability  which  are  being  addressed.. 

•  0  Points — Assign  0  points  if  HA  Is 
not  in  compliance  with  portability  rules 
and  issues  are  not  being  addressed 
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'iii)  Housing  Quality  Standards  (HQS) 
inspections: 

•  8  Points — Assign  8  points  if  HA  had 
more  than  95  percent  of  its  units  pass 
HQS  inspections  by  HUD  at  the  last 
review  or  HUD  is  aware  of  actions  taken 
by  the  HA  to  improve  the  number  of 
units  that  pass  HQS  inspections  to  95 
percent  or  more. 

•  6  Points — Assign  6  points  if  HA  had 
more  than  90  percent  of  its  units  pass 
HQS  inspections  by  Hl’D  at  the  last 
review  or  HUD  is  aware  of  ai.tions  taken 
to  improve  the  number  of  units  that  pass 
HQS  inspections  to  90  percent  or  more. 

•  4  Points — Assign  4  points  if  HA  had 
more  than  85  percent  of  its  units  pass 
HQS  inspections  by  HUD  at  the  last 
review  or  HUD  is  aware  of  actions  taken 
to  improve  the  number  of  units  that  pass 
HQS  inspections  to  85  percent  or  more. 

•  2  Points — Assign  2  points  if  HA  had 
more  than  80  percent  of  its  units  pass 
HQS  inspections  by  HUD  at  the  last 
review  or  HUD  is  aware  of  actions  taken 
to  improve  the  number  of  units  that  pass 
HQS  inspections  to  80  percent  or  more. 

•  0  Points — Assign  0  points  if  HA  had 
80  percent  or  less  of  its  units  pass  HQS 
inspections  by  HUD  at  the  last  review' 
and  HUD  is  not  aware  of  actions  taken 
by  the  HA  to  improve  the  number  of 
units  that  pass  HQS  inspections  to  80 
percent  or  more. 

(iv)  Percentage  of  Units  Leased  as  of 
September  30. 1993. 

HUD  staff  should  use  the  percentage 
of  units  under  ACC  for  a  period  of  one 
year  leased  for  the  tenant-based  rental 
assistance  program  administered  by  an 
HA.  HUD  may  use  a  report  on  leasing 
for  another  period  if  the  Septemher  30, 
1993,  report  is  not  retlectix of  HA 
lierformance. 

•  8  Points — Assign  8  points  if  1L\  had 
98  percent  or  more  of  its  rental 
certificates  and  rental  voucIums  under 
lease. 

•  6  Points — .-yssign  6  points  if  HA  had 
96  percent  or  more  of  its  rental 
certificates  and  rental  vouchers  under 
lease. 

•  4  Points — Assign  4  points  if  HA  had 
94  percent  or  more  of  its  rental 
certificates  and  rental  vouchers  under 
lea.se. 

•  2  Points — Assign  2  points  if  H/\  had 
90  percent  or  more  of  its  rental 
certificates  and  rental  vouchers  under 
lease. 

•  0  Points — Assign  0  points  if  H.-\  had 
less  than  90  percent  of  its  rental 
certificates  and  rental  voiu  hers  under 
lease. 

(v)  Timely  Submission  of  HA  Budget 
and  Financial  Statements  to  HUD. 

•  8  Points — Assign  8  points  if  the  HA 
submitted  both  its  most  recent  fiscal 
year  Section  8  budget  at  least  30  days 


prior  to  the  .start  of  the  HA  fiscal  year 
and  its  year-end  Section  8  annual 
financial  statements  within  the  required 
45  days  of  the  end  of  the  HA’s  fiscal 
year. 

•  4  Points — A.ssign  4  points  if  the  HA 
submitted  either  its  most  recent  fiscal 
year  budget  at  least  30  days  prior  to  the 
start  of  the  HA’s  fiscal  year  or  its  year- 
end  Section  8  annual  financial 
statements  within  the  required  45  days 
of  the  end  of  the  HA  fiscal  year. 

•  0  Points — Assign  0  points  if  the  H.\ 
is  unable  to  document  the  timely 
submission  of  the  budget  and  financial 
statements. 

(vi)  Family  Self-Sufficiency. 

The  application  must  describe  the 
efforts  undertaken  by  the  PH.A  to 
establish  a  Section  8  Family  Self- 
Sufficiency  (FSS)  program  including  (1) 
submission  to  HUD  oi  an  Action  Plan, 
and  (2)  creation  of  a  Program 
Coordinating  Committee.  If  an  HA  is  not 
administering  a  Rental  Voucher  or 
Rental  Certificate  Program,  the  HllD 
State  or  Area  Office  will  rate  HA 
admini.stration  of  the  Public  Housing 
FSS  program,  if  applicable.  All  activities 
rated  under  this  criterion  must  have 
been  completed  prior  to  the  submission 
of  an  application  under  this  NOFA.  The 
score  for  HA  administrative  capability 
must  be  reduced  if  the  HA  received  an 
FSS  Incentive  award  of  Section  8 
funding  in  FY  1992  and  the  HA  has 
failed  to  complete  the  required 
implementation  steps  as  described 
below.  Also,  the  score  of  an  HA 
application  must  be  reduced  if  the  HA 
received  funding  in  FY  1993  (unless  the 
HUD  State  or  Area  Office  granted  a  total 
exception  to  the  FSS  program 
requirement)  and  the  HA  has  failed  to 
complete  the  required  implementation 
steps  as  described  below.  The  HUD 
State  or  Area  Office  must  deduct  point 
values  as  shown  below: 

•  10  point  Deduction — Deduct  10 
points  if  HA  has  failed  to  establish  a 
Program  Coordinating  Committee  and 
has  failed  to  provide  the  names,  duties 
and  experience  oi  all  members  (24  (TR 
984.202(a)  &  (b)),  and  the  HA  has  failed 
to  submit  an  Action  Plan  to  HUD  within 
90  days  of  notification  by  HUD  of 
approval  of  the  PHA's  application  for 
units  under  the  FY  91/92  FSS  incentive 
award  competition  or  HUD  approval  of 
the  HA’s  first  application,  commencing 
in  FY  93,  for  rental  certificates  or  rental 
vouchers  (24  CFR  984.201(c)(1)). 

(2)  Threshold  Criterion  2: 
Coordination  Between  HA  and  Public 
Child  Welfare  Agency  to  Identify  and 
Assist  Eligible  Families. 

The  application  must  describe  the 
method  that  the  HA  and  the  public 
child  welfare  agency  will  use  to  identify 


and  assist  Family  Unification  eligible 
families.  The  application  must  include 
a  letter  of  intent  from  the  PCWA  stating 
its  commitment  to  provide  resources 
and  siqrport  for  the  program.  The  PC.W.A 
letter  of  intent  and  other  information 
must  be  comprehensive  and  must 
include  an  explanation  of  the  method 
used  to  identify  eligible  families,  of  the 
PCVVA’s  certification  process  for 
determining  Family  Unification  eligible 
families,  of  the  responsibilities  of  each 
agency,  of  the  PCWA  assistance 
provided  to  families  in  locating  housing 
units,  of  the  PCWA  staff  resources 
committed  to  the  program,  of  the  past 
PCWA  experience  administering  a 
similar  i^rogram,  and  of  the  PCWA/HA 
cooperation  in  administering  a  similar 
program. 

(3)  Threshold  Criterion  (3l:  Publn 
Child  Welfare  Agency  Statement  of 
Need  for  Family  Unification  Program. 

The  application  must  include  a 
statement  by  the  PCWA  describing  the 
need  for  a  program  providing  assistance 
to  families  for  whom  lack  of  adequate 
housing  is  a  primary  factor  in  the 
jjlacement  of  the  family’s  children  in 
out-of-home  care,  or  in  the  delay  of 
discharge  of  the  children  to  the  family 
from  out-of-home  care  in  the  area  to  be 
served,  as  evidenced  by  the  caseload  of 
the  public  child  welfare  agency.  The 
PCWA  must  adequately  demonstrate 
that  there  is  a  need  in  the  HA’s 
jurisdiction  for  the  Family  Unification 
program  which  is  not  being  met  through 
existing  programs.  The  narrative  must 
include  specific  information  relevant  to 
the  area  to  be  served,  about 
homelessness,  family  violence  resulting 
in  involuntary  displacement,  numher 
and  characteristics  of  families  who  are 
experiencing  the  placement  of  children 
in  out-of-home  care  or  the  delayed 
discharge  of  children  from  out-of-home 
care  as  the  result  of  inadequate  housing, 
and  the  PC'.WA’s  pa.st  experience  in 
obtaining  housing  through  HUD  assisted 
programs  and  other  sources  for  families 
lacking  adequate  housing. 

ICI  AppI icn tion  Processi ng 

The  HUD  State  or  Area  Office/Nat  i\  i* 
American  Programs  Office  is 
responsible  for  rating  the  applications, 
and  HUD  Headquarters  is  responsible 
for  ranking  and  selection  of  applications 
(including  applications  rated  by  the 
Native  American  Programs  Office)  that 
will  rei:eive  assistance  under  the  F'amily 
Unification  Program.  The  HUD  State  or 
Area  Office/Native  American  Programs 
Office  will  initially  screen  all 
applications,  using  the  "Checklist  for 
Application  Requirements’’  listed  in 
Section  1V(B)  of  this  NOFA  as  a  guide 
to  determine  if  an  application  is 
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complete.  Technical  deficiencies  will  be 
determined  separately  based  on  the 
application  submission  requirements 
(Section  III  of  the  NOFA). 

ID)  Selection  Process 

After  the  HUD  State  or  Area  Office/ 
Native  American  Programs  Office  has 
screened  HA  applications  and 
disapproved  any  applications 
unacceptable  for  further  processing  (See 
Section  III  of  this  NOFA),  the  HUD  State 
or  Area  Office/Native  American 
Programs  Office  will  review  and  rate  all 
approvable  applications,  utilizing  the 
Threshold  Criteria  and  the  point 
assignment  listed  in  this  NOFA.  Each 
HUD  State  or  Area  Office/Native 
American  Programs  Office  will  send  to 
HUD  Headquarters  information  on  each 
application  that  passes  the  Threshold 
Criteria,  as  follows: 

1.  Name  and  address  of  the  HA; 

Z.  Number  of  units  requested  in  the 
Family  Unification  Application  by 
bedroom  size  for  each  HA; 

3.  Amount  of  average  monthly  tenant 
contributions  hv  bedroom  size  for  each 
HA; 

4.  The  amount  of  budget  authority 
needed  to  fund  the  number  of  units 
requested  and  the  minimum  number  of 
units  and  the  corresponding  budget 
authority  acceptable  to  the  HA; 

5.  Name  and  address  of  the  Public 
Child  Welfare  Agency;  and 

6.  State  Office,  Area  Office,  or  Native 
American  Programs  Office  contact 
person. 

Headquarters  will  select  eligible  HAs 
to  be  funded  based  on  a  lottery.  All  HAs 
identified  by  the  HUD  Offices  as 
meeting  the  Threshold  Criteria 
identified  in  the  NOFA  will  be  eligible 
for  the  lottery  selection  process.  As  HAs 
are  selected,  the  costs  of  funding  the 
applications  will  be  counted  against  the 
total  funds  available  for  the  Family 
Unification  program. 

Applications  will  be  funded  in  full  for 
the  number  of  units  requested  by  the 
HA  in  accordance  with  the  NOFA. 
However,  when  remaining  rental 
certificate  funds  are  insufficient  to  fund 
the  last  HA  application  in  full,  HUD 
Headquarters  may  fund  that  application 
to  the  extent  of  the  funding  available 
and  the  applicant’s  willingness  to 
accept  a  reduced  number  of  units. 
Applicants  that  do  not  wish  to  have  the 
size  of  their  programs  reduced  may 
indicate  in  their  applications  that  they 
do  not  wish  to  be  considered  for  a 
reduced  award  of  funds.  HUD 
Headquarters  will  skip  over  these 
applicants  if  assigning  the  remaining 
funding  would  result  in  a  reduced 
funding  level. 


(E)  Local  Government  Comments 
The  HUD  StaAe  or  Area  Office/Native 
American  Programs  Office  will  obtain 
section  213  comments,  in  accordance 
with  24  CFR  part  791,  subpart  C,  from 
the  unit  of  general  local  government. 
Comments  submitted  by  the  unit  of 
general  local  government  must  be 
considered  before  an  application  can  be 
approved. 

For  purposes  of  expediting  the 
application  process,  the  HA  should 
encourage  the  chief  executive  officer  of 
the  unit  of  general  local  government  to 
submit  a  letter  with  the  HA  application 
commenting  on  the  HA  application  in 
accordance  with  Section  213.  Since 
HUD  cannot  approve  an  application 
until  the  3t)-day  comment  period  is 
clostjd,  the  Section  213  letter  should  not 
only  comment  on  the  application,  but 
also  state  that  HUD  may  consider  the 
letter  to  be  the  final  comments  and  that 
no  additional  comments  will  be 
forthcoming  from  the  unit  of  general 
local  government. 

III.  Checklist  of  Application 
Submission  Requirements 

(A)  Application  Requirements 

(1)  Form  HUD-52515.  An  Application 
for  Existing  Housing,  Form  HlJD-52515, 
must  be  completed  in  accordance  with 
the  rental  certificate  program 
regulations.  Application  and 
certification  forms  can  be  obtained  from 
the  HUD  State  or  Area  Office/Native 
American  Programs  Office. 

All  the  items  in  this  Section  III  must 
be  included  in  the  application 
submitted  to  the  HUD  State  or  Area 
Office/Native  American  Programs 
Office.  The  application  must  include  an 
explanation  of  how  the  application 
meets,  or  will  meet.  Threshold  Criteria 
1,  2  and  3. 

The  application  must  include  a  letter 
of  intent  from  the  PCWA  stating  its 
commitment  to  provide  resources  and 
support  for  the  Family  Unification 
Program.  The  PCIVA  letter  of  intent 
must  explain  (i)  the  method  used  to 
identify  eligible  families,  (ii)  the  process 
to  certify  eligible  families,  (iii>the 
PCWA  assistance  to  families  to  locate 
suitable  housing,  (iv)  the  staff  resources 
committed  to  the  program,  and  (v) 
PCWA  experience  with  the 
administration  of  similar  programs 
including  cooperation  with  an  HA. 

The  PCWA  serving  the  jurisdiction  of 
the  HA  is  responsible  for  providing  the 
information  for  Threshold  Criterion  3, 
“Need  for  Family  Unification  Program," 
to  the  HA  for  submission  with  the  HA 
application.  The  application  must 
include  a  statement  by  the  PCWA 
describing  the  need  for  a  Family 


Unification  Program.  This  should 
include  a  discussion  of  the  case-load  of 
the  PCWA  and  information  about 
homelessness,  family  violence  resulting 
in  involuntary  displacement,  number 
and  charae;teristics  of  families  who  are 
experiencing  the  placement  of  children 
in  out-of-home  care  as  a  result  of 
inadequate  housing,  and  the  PCWA’s 
experience  in  obtaining  housing  through 
HUD  assisted  housing  programs  and 
other  sources  for  families  lacking 
adequate  housing.  A  State-wide  Public 
Child  Welfare  Agency  must  provide 
information  on  Selection  Criterion  3  to 
all  HAs  that  request  data,  otherwise, 

HUD  will  not  consider  applications 
from  any  HAs  with  the  State-wide 
PCWA  as  a  participant  in  its  program. 

The  HA  must  state  in  its  cover  letter  to 
the  application  whether  it  will  accept  a 
reduction  in  the  number  of  units  and 
the  minimum  number  of  units  it  will 
accept  since  the  funding  is  limited  and 
HUD  may  only  have  enough  funds  to 
approve  a  smaller  amount  than  the 
’  nimiber  of  units  requested. 

(2)  Certification  Regarding  Drug-Free 
Workplace.  The  Drug-Free  Workplace 
Act  of  1988  requires  grantees  of  Federal 
agencies  to  certify  that  they  will  provide 
a  drug-free  workplace.  Thus,  each  HA 
must  certify  (even  though  it  has  done  so 
previously)  that  it  will  comply  with  the 
drug-free  workplace  requirements  in 
accordance  with  CFR  part  24,  subpart  F 

(3)  Certification  Regarding  Lobbying. 
Section  319  of  the  Department  of  the 
Interior  Appropriations  Act,  Public  Law 
101-121,  approved  October  23,  1989  (31 
U.S.C.  1352)  (tlie  “Byrd  Amendment") 
generally  prohibits  recipients  of  Federal 
contracts,  grants,  and  loans  from  using 
appropriated  funds  for  Idbbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant,  or  loan. 

The  Department’s  regulations  on  these 
restrictions  on  lobbying  are  codified  at 
24  CFR  part  87.  To  comply  with  24  CFR 
87.110,  any  HA  submitting  an 
application  under  this  announcement 
for  more  than  $100,000  of  budget 
authority  must  submit  a  certification 
and,  if  applicable,  a  Disclosure  of 
Lobbying  Activities  (SF-LLL).  IHAs 
established  by  an  Indian  tribe  as  a  result 
of  the  exercise  of  the  tribe’s  sovereign 
power  are  excluded  from  coverage  of  the 
Byrd  Amendment,  but  IHAs  established 
under  State  law  are  not  excluded  from 
the  statute’s  coverage. 

(4)  Evaluation  Certifications.  The  HA 
and  the  PCWA  in  separate  certifications 
must  state  that  the  HA  and  Public  Child 
Welfare  Agency  agree  to  cooperate  with 
HUD  and  provide  requested  data  to  the 
HUD  office  delegated  the  responsibility 
for  the  program  evaluation.  No  specific 
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language  for  this  certification  is 
prescribed  by  HUD. 

(B)  Checklist  for  Application  ' 
Requirements 

The  checklist  for  application 
requirements  provided  in  this  Seciion 
specifies  the  information  that  must  be 


Housing  agency 


Yes 


No 


included  in  the  application.  HAs  are 
encouraged  to  review  the  checklist  to 
ensure  that  the  application  submitted  is 
complete. 

Checklist  for  Application  Requirements 

The  following  checklist  specifies  the 
required  information  which  must  be 

Initial  Screening  Checklist 


submitted  in  the  joint  application.  It  is 
recommended,  but  not  required,  that  the 
application  contain  a  narrative 
explaining  how  the  application  meets 
the  Threshold  Criteria. 


HUD  State  or  area  office 

Yes 

No 

□ 

□ 

□ 

□ 

□ 

□ 

□ 

□ 

□ 

□ 

□ 

□ 

The  application  contains  a  completed  Form  HUD  52515. 

The  application  specifies  the  number  of  rental  certificates  requested. 

The  application  states  by  number  of  bedrooms  the  total  number  of  units  requested  by 
the  HA  (e.g.,  one  bedroom  units,  two  bedroom  units). 

The  application  demonstrates  that  it  is  responsive  to  the  condition  of  the  housing 
stock  in  the  community  and  the  housing  assistance  needs  of  low  income  families 
(including  the  elderly,  handicapped,  disabled,  large  families  and  those  displaced) 
residing  in  or  expected  to  reside  in  the  community. 

The  application  demonstrates  that  the  applicant  qualifies  as  a  public  housing  agency 
and  is  legally  qualified  and  authorized  to  participate  in  the  rental  assistance  pro¬ 
grams  for  the  area  in  which  the  programs  are  to  be  carried  out.  Such  demonstra¬ 
tion  includes:  (i)  The  relevant  enabling  legislation,  (ii)  any  rules  and  regulations 
adopted  or  to  be  adopted  by  the  agency  to  govern  its  operations,  and  (iii)  a  sup¬ 
porting  opinion  from  the  agency  counsel.  If  such  documents  are  currently  on  file  in 
the  State  or  Area  Oftice/Native  American  Programs  Office,  they  do  not  have  to  be 
resubmitted. 

The  application  includes  a  statement  that  the  housing  quality  standards  to  be  used  in 
the  operation  of  the  program  will  be  as  set  forth  in  24  CFR  882.109  and/or  24  CFR 
887.251  or  that  variations  in  the  Acceptability  Criteria  are  proposed  or  have  been 
approved  by  the  State  or  Area  Office/Native  American.  Programs  Office.  In  the  lat¬ 
ter  case,  each  proposed  variation  shall  be  specified  and  justified. 


Housing  agency 

Field  office 

Yes 

No 

Yes 

No 

□ 

□ 

□ 

□ 

The  application  contains  the  HA  schedule  of  leasing,  which  must  provide  for  the  ex¬ 
peditious  leasing  of  units  in  the  program.  In  developing  the  schedule,  an  HA  must 
specify  the  number  of  units  in  the  program  that  are  expected  to  be  leased  at  the 
end  of  each  three-month  interval.  The  schedule  must  project  lease-up  by  eligible 
families  within  twelve  months  or  sooner  after  execution  of  the  ACC  by  HUD. 

□ 

□ 

□ 

□ 

The  application  contains  estimates  of  the  average  adjusted  income  for  prospective 
participants  for  each  bedroom  size. 

HA 

HUD 

Yes 

No 

Yes 

No 

□ 

□ 

□ 

□ 

The  application  contains  a  narrative  explaining  how  the  application  meets  Threshold 
Criterion  2,  Coordination  Between  HA  and  Public  Child  Welfare  Agency  to  Identify 
and  Assist  Eligible  Families. 

□ 

□ 

□ 

□ 

The  application  contains  the  Public  Child  Welfare  Agency  Statement  of  Need  for 
Family  Unification  Demonstration  Program,  Threshold  Criterion  3. 

□ 

□ 

□ 

□ 

The  application  contains  an  evaluation  certification  from  the  HA  and  from  the  PCWA. 
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Requirement  for  Drug-Free  Workplace  Certification,  and  Anti-Lobbying  Certification  and  Disclosure 

Statement 


Housing  agency 

Field  office 

Yes 

No 

Yes 

No 

□ 

□ 

□ 

□ 

The  application  meets  HUD’s  drug-free  workplace  requirements  set  out  at  24  CFR 
part  24,  subpart  F.  (The  application  contains  an  executed  Certification  for  a  Drug- 
Free  Workplace.) 

□ 

□ 

□ 

□ 

The  application  meets  HDD's  regulations  regarding  anti-lobbying  set  out  at  24  CFR 
87.  The  anti-lobbying  requirements  apply  to  applications  that,  if  approved,  would 
result  in  the  HA  obtaining  more  than  $100,000  in  budget  authority.  The  Department 
has  determined  that  IHAs  established  by  an  Indian  tribe  as  a  result  of  the  exercise 
of  their  sovereign  power  are  excluded  from  coverage,  but  IHAs  established  under 
State  law  are  not  excluded  from  coverage.  To  comply,  HAs  must  submit  an  Anti¬ 
lobbying  Certification  and,  if  warranted,  a  Disclosure  of  Lobbying  Activities. 

IV.  Corrections  to  Deficient 
Applications 

1 1 )  Acceptable  Applications 

(a)  To  be  eligible  for  processing,  an 
application  must  be  received  by  the 
HUD  Office  no  later  than  the  application 
submission  deadline  date  and  time 
specified  in  this  notice.  The  HUD  Office 
will  screen  all  a*pplications  and  notify 
HAs  of  technical  deficiencies  by  letter. 
Allowable  corrections  relate  only  to 
technical  items,  as  determined  by  HUD. 
which  do  not  improve  the  substantive 
quality  of  the  application  relative  to  the 
threshold  criteria. 

All  HAs  must  submit  corrections 
within  14  calendar  days  from  the  date 
of  HUD’s  letter  notifying  the  applicant 
of  any  technical  deficiency.  Information 
received  after  3  p.m.  local  time  on  the 
fourteenth  calendar  day  of  the 
correction  period  will  not  be  accepted 
and  the  application  will  be  rejected  as 
being  incomplete. 

All  HAs  are  encouraged  to  review  the 
“Checklist  for  Application 
Requirements”  provided  in  Section  III 
of  this  NOFA.  The  checklist  identifies 
all  the  requirements  needed  for 
application  processing.  .An  HA 
application  that  does  not  comply  with 
the  requirements  of  24  CFR  882.204(a) 
and  this  notice,  including  the  drug-free 
workplace  certification  and  the  anti¬ 
lobbying  certification  disclosure 
requirements,  after  the  14-day  technical 
deficiency  correction  period,  will  be 
rejected. 

(2)  Unacceptable  Applications 

(a)  After  the  14-calendar  day  technical 
deficiency  correction  period,  if  any, 
HUD  will  disapprove  HA  applications 
that  it  determines  are  not  acceptable  for 
processing.  The  HUD  notification  of 
rejection  letter  must  state  the  basis  for 
the  decision. 

(b)  Applications  that  fall  into  any  of 
the  following  categories  will  not  be 
processed: 


(i)  The  Department  of  Justice  has 
brought  a  civil  rights  suit  against  the 
applicant  HA  and  the  suit  is  pending; 

(ii)  There  has  been  an  adjudication  of 
a  civil  rights  violation  in  a  civil  action 
brought  against  the  HA  by  a  private 
individual,  unless  the  HA  is  operating 
in  compliance  with  a  court  order,  or 
implementing  a  HUD  approved  resident 
selection  and  assignment  plan  or 
compliance  agreement  designed  to 
correct  the  areas  of  noncompliance. 

(iii)  There  are  outstanding  findings  of 
noncompliance  with  civil  rights 
statutes.  Executive  Orders,  or 
regulations  as  a  result  of  formal 
administrative  proceedings,  or  the 
Secretary  has  issued  a  charge  against  the 
applicant  under  the  Fair  Housing  Act, 
unless  the  applicant  is  operating  under 
a  conciliation  or  compliance  agreement 
designed  to  correct  the  areas  of 
noncompliance; 

(iv)  HUD  has  deferred  application 
processing  by  HUD  under  Title  VI  of  the 
Civil  Rights  Act  of  1964,  the  Attorney 
General’s  Guidelines  (28  CFR  50.3}  and 
the  HUD  Title  VI  regulations  (24  CFR 
1.8),  or  under  section  504  of  the 
Rehabilitation  Act  of  1973  and  the  HUD 
section  504  regulations  (24  CFR  8.57). 

(v)  The  H.A  has  serious,  unaddressed, 
outstanding  Inspector  General  audit 
findings  or  fair  housing  and  equal 
opportunity  monitoring  review  findings 
or  HUD  State  or  Area  Clffice/Native 
American  Programs  Office  management 
review  findings  for  one  or  more  of  its 
rental  certificate,  rental  voucher,  or 
moderate  rehabilitation  programs,  or,  in 
the  case  of  an  HA  that  is  not  currently 
administering  a  Rental  Voucher,  Rental 
Certificate,  or  Moderate  Rehabilitation 
Program,  for  its  Public  Housing  Program 
or  Indian  Housing  Program. 

(vi)  The  leasing  rate  for  rental 
certificates  and  rental  vouchers  under 
ACC  for  at  least  one  year  is  less  than  85 
percent. 

(vii)  The  HA  is  involved  in  litigation 
and  HUD  determines  that  the  litigation 


may  seriously  impede  the  ability  of  the 
HA  to  administer  an  additional 
increment  of  rental  vouchers  or  rental 
certificates. 

V.  Other  Matters 

(A)  Environmental  Impact 

At  the  time  of  the  FY  1993  funding 
round  for  the  Family  Unification 
Program,  a  Finding  of  No  Significant 
Impact  (FONSI)  with  respect  to  the 
environment  was  made  in  accordance 
with  the  Department’s  regulations  at  24 
CFR  part  50,  which  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4332). 
Because  the  Family  Unification  Program 
remains  substantially  unchanged  from 
the  FY  1993  funding  round,  the  FY  1993 
FONSI  is  applicable  to  the  FY  1994 
funding  round,  and  is  available  for 
public  inspection  between  7;30  a.m.  and 
5;30  p.m.  weekdays  in  the  Office  of  the 
Rules  Docket  Clerk,  Office  of  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  Room  10276,  451 
Seventh  Street.  SVV..  Washington,  DC 
20410. 

(B)  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  this  NOFA  does  not 
have  substantial,  direct  effect  on  the 
States,  on  their  political  subdivisions,  or 
on  the  relationship  betw’een  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  or  responsibilities 
among  the  various  levels  of  government, 
because  this  NOFA  would  not 
substantially  alter  the  established  roles 
of  HUD,  the  States  and  local 
governments,  including  HAs. 

(C)  Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  the  policies  contained 
in  these  guidelines  may  have  a 
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signlfM^aiit  impact  on  the  maintenance 
and  general  well-being  of  some  families. 
The  Family  Unification  Program  can  be 
expected  to  provide  additional  decent 
and  sanitary  housing  for  very  low- 
income  families  with  children  who  seek 
to  maintain  the  family  unit.  Since  the 
impact  on  the  family  is  considered 
beneficial,  no  further  review  is 
necessary, 

ID)  Accountability  in  the  Provision  of 
HI  ID  Assistance 

HUD  has  promulgated  a  final  rule  to 
implement  section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (HUD 
Reform  Act).  The  final  rule  is  codified 
at  24  CFR  part  12.  Section  102  contains 
a  number  of  provisions  that  are 
designed  to  ensure  greater 
accountabibty  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  HUD.  On  January  16, 
1992,  HUD  published  at  57  FR  1942, 
additional  information  that  gave  the 
public  (including  applicants  for,. and 
recipients  of,  HUD  assistance)  further 
information  on  the  implementation  of 
section  102.  The  documentation,  public 
access,  and  disclosure  requirements  of 
section  102  are  applicable  to  assistance 
awarded  under  this  NOFA  as  follows; 

(1)  Documentation  and  Public  Access. 
HUD  will  ensure  that  dormraentation 
and  other  information  regarding  each 
appHcatiorr  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  as.sistance  was  provided  or 
denied.  This  material,,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD’s  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients 
of  HUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.14(a) 
and  12. 16(b),  aird  the  notice  published 
in  the  Federal  Register  on  January  16, 
1992  (57  FR  1942),  for  further 
information  on  these  requirements.) 

(2)  Disclosures.  HUD  will  make 
available  to  the  public  for  five  years  all 
applicant  disclosure  reports  (HUD  Form 
2880)  submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 


.ipplicant  disclosure  reports,  but  in  no 
f;ase  for  a  period  less  than  three  years. 

All  reports — both  applicant  disclo.sures 
and  updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD’s  implementing  regulations  at  24 
CFR  part  15.  (See  24  CFR  subpnrt  C,  and 
the  notice  published  in  the  Federal 
Register  on  January  16, 1992  (57  FR 
1942),  for  further  information  on  these 
disclosure  requirements.) 

IE)  Prohibition  Against  Lobbying 
/Sctivities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C. 

1352)  (the  “Byrd  Amendment”)  and  the 
implementing  regulations  at  24  CFR  part 
87.  These  authorities  prohibit  recipients 
of  Federal  contracts,  grants,  or  loans 
from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  The  prohibition  also 
covers  the  awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
Federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance. 

Indian  Housing  Authorities  (IHAs) 
established  by  an  Indian  tribe  as  a  result 
of  the  exercise  of  the  tribe’s  sovereign 
power  are  excluded  from  coverage  of  the 
Byrd  Amendment,  but  IHAs  established 
under  State  law  are  not  excluded  from 
the  Statute’s  coverage. 

(F)  Prohibition  Against  Lobbying  of  HUD 
Personnel 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C  3537b)  contains  two 
provisions  dealing  with  efforts  to 
influence  HUD’s  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  p)ay  others  to  influence  the 
award  of  assistafnce  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provkle  the 
influence.  The  sectmd  restricts  the 
payment  of  fees  tn  those  who  are  paid 


to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

HUD’s  regulation  implementing 
section  13  is  codified  at  24  CFR  part  86. 
If  readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  ways, 
they  are  urged  to  read  the  final  rule, 
particularly  the  examples  contained  in 
Appendix  A  of  the  rule.  Appendix  A  to 
this  rule  contains  examples  of  adivities 
covered  by  this  rule.  Any  questions 
coni^eming  the  rule  should  be  directed 
to  the  Office  of  Ethics,  Room  2158, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington  DC  20410.  Telephone:  (202) 
708-3815  (voice/TDD).  This  not  a  toll- 
free  number.  Forms  necessary  for 
compliance  with  the  rule  may  be 
obtained  irom  the  local  HUD  office. 

(U)  Prohibition  Against  Advance 
Informedofi  on  Funding  Decisiom 

Section  103  of  the  HUD  Refonn  Act 
proscrrbea  the  communication  of  certain 
information  by  HUD  employees  to 
persons  not  authorized  to  receive  that 
information  during  the  selection  process 
for  the  award  of  assistance.  HUD’s 
regulation  implementing  section  103  is 
codified  at  24  CFR  part  4.  and  was 
recently  amended  by  an  interinv  rule 
pubhshed  in  the  Federal  Register  on 
August  4, 1992  (57  F’R  34246).  In 
accordance  with  the  requirements  of 
section  103,  HUD  employees  involved 
in  the  review  of  applications  and  in  the 
making  of  funding  decisions  are 
restrained  by  24  CFR  part  4  from 
providing  a^ance  information  to  any 
person  (other  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions,  or  from  otherwise  giving  any 
applicant  an  unfair  competitive 
advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 
confine  their  inquiries  to  the  subject 
areas  permitted  by  24  CFR  part  4. 
Applicants  who  have  questions  should 
contact  the  HUD  Office  of  Ethics  (202) 
708-3815  (voice/TDD).  (This  is  not  a 
toll-free  number.) 

Dated:  Augiist  17,  1994. 

Joseph  Shukhner,. 

Assistofit  Secretary  for  Public  and  Indian 
Housing. 

[FR  Doc.  94-21166  Filed  08-26-94;  8:45  am| 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for  ‘ 
Public  and  Indian  Housing 

[Docket  No.  N-94-3805:  FR-3736-N-01] 

Notice  of  Funding  Availability  (NOFA) 
for  Family  Self-Sufficiency  (FSS) 
Program  Coordinators  for  the  Section 
8  Rental  Certificate  and  Rental 
Voucher  Programs 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Noti(,e  of  P’unding  .■Availability 
for  Fis(  al  Year  (P'Y)  1994. 

SUMMARY:  This  NOFA  announces  the 
availability  of  up  to  S8.4  million  for 
administrative  fees  for  Section  8  P’ornily 
Self-Sufficiency  (FSS)  program 
coordinators.  Public  housing  agem.ies 
and  Indian  housing  authorities 
(hereinafter  referred  to  as  HAs)  that 
administer  Section  8  rental  certific  ate 
and  rental  voucher  programs  of  less 
than  600  total  units,  and  that  received 
FY  1992  FSS  incentive  award  funding 
or  P'Y  1993  and  later  rental  voucher  or 
•certificate  funding  (other  than  renewal 
funding)  and  as  a  result  are  required  to 
administer  an  FSS  program  of  at  least  25 
P'SS  slots,  may  apply  for  funds  under 
this  NOFA,  to  employ  or  othenvise 
n4ain  the  services  of  up  to  one  FSS 
program  coordinator  for  a  period  f)f  one 
year.  HAs  with  fewer  than  600  total 
units  and  with  FSS  programs  of  fewer 
than  25  slots  also  may  apply,  if  they 
apply  jointly  with  one  or  more  (jther 
eligible  HAs  so  that  between  or  among 
the  HAs  they  administer  FSS  programs 
•)f  at  least  25  FSS  slots.  A  part-time  P'.SS 
program  coordinator  may  be  retained 
where  appropriate.  The  NOFA  contains 
information  concerning  the  deadline  for 
filing  applications;  eligibility  (4 
applicants;  available  amounts;  selection 
criteria;  and  the  application  and 
selection  process. 

This  Notice  also  re.scinds  all  HUD 
approvals  of  exceptions  to 
implementing  an  FSS  program  ot  the 
mandatory  minimum  size  that  have 
been  granted  to  eligible  applicants  as 
defined  in  this  NOFA  for  the  sole  reason 
that  there  was  a  tack  of  funds  for 
reasonable  administrative  i;osts,  since 
funding  for  an  FSS  program  coordinator 
is  now  available  under  this  NOFA. 
DATES:  Applications  are  due  on  OiTober 
13, 1994,  by  3:00  p.m.  local  time  in  the 
local  HUD  State  or  Area  Offii;e.  This 
application  deadline  is  firm  as  to  date 
and  hour. 

FOR  FURTHER  INFORMATION  CONTACT: 
G»*rald  J.  Benoit,  DireiTor,  Operations 


Branch,  Rental  As.sistance  Division, 
Office  of  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  room  4220,  451  Seventh 
Street,  SVV,  Washington,  DC  20410- 
8000,  telephone  ninnber  (202)  708- 
0477.  Hearing  or  speech  impaired 
individuals  may  call  HUD’s  TI3D 
number  (202)  708-4594.  (These 
numbers  are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  submitted  to  the  Offi»;e  of 
Management  and  Budget  for. review 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520).  No  person  may  be  subjeiTed  to  a 
penalty  for  failure  to  •;omply  with  these 
information  collection  requirements 
until  they  have  been  approved  and 
assigned  an  OMB  ciontrol  numb«ir.  The 
OMB  control  number,  when  assigned, 
will  be  announced  in  the  Federal 
Register. 

1.  Purpose  and  Substantive  Description 

(a)  Authority. 

The  FY  1994  HUD  Appropriations  Act 
(Pub.  L.  103-124  approved  CX;tober  28, 
1993)  makes  available  S8.4  million  for 
administrative  fees  under  section  23(h) 
of  the  U.S.  Housing  Act  of  1937  for 
Section  8  P'SS  program  t:oordinators. 
Section  23(h)  establishes  a  fee  for  the 
costs  incurred  in  administering  the 
Section  8  FSS  program  and  requires  the 
Secretary  to  revise  the  fee  upon 
submission  by  the  General  Accounting 
Office  (GAO)  of  a  ttiport  determining  the 
additional  costs  to  HAs  under  FSS 
programs.  In  April  1992,  the  GAO 
issued  its  report;  however,  the  report 
indicated  that  it  was  premature  to  make 
a  recommendation  for  change.s  in  the 
fee.  As  a  result,  the  Department 
determined  to  make  a  sufficient  (ee 
available  under  this  NOFA,  to  enable 
the  smallfc.st  HAs  (i.e.,  those  with  rental 
voucher  and  certificate  programs  of 
fewer  than  600  total  units)  with  required 
FSS  programs  of  at  least  25  slots,  to  hire 
up  to  one  FSS  program  c.oordinator  for 
one  year  at  a  reasonable  cost,  as 
determined  by  the  HA  and  HUD,  based 
on  sidaries  for  similar  positions  in  the 
t(M;ality. 

The  Department’s  FY  1995  budget 
seeks  additional  funding  to  continue 
FSS  program  coordinator  funding  for 
HAs  receiving  funding  under  this 
NOFA,  as  well  as  for  additional  HA.s  not 
eligible  to  apply  for  funding  under  this 
NOFA. 

(b)  Allocation  Amounts. 

An  eligible  HA  may  apply  for  a 
maximum  of  $40,000  to  support  up  to 


one  FSS  program  coordinator  for  one 
year.  HUD  may  fund  applications  at  l»;ss 
than  the  recpiested  amount,  based  on  the 
HUD  State  or  Area  Offii;e  application 
review. 

(c)  Eligibility.  (1)  Eligible  activity. 

Funds  are  available  under  this  NOFA  to 
employ  or  otherwise  retain  the  services 
of  up  to  one  FSS  program  coordinator 
for  one  year.  A  part-time  FSS  program 
coordinator  may  be  retained  where 
appropriate.  Under  the  k'SS  program, 

HAs  are  required  to  use  ScKition  8  rental 
assistance  together  with  public  and 
private  resoun:es  to  provide  supportive 
services  to  enable  participating  families 
to  achieve  »)conomic  independence  and 
self-sufficiency.  Effective  delivery  of 
supportive  servii  es  is  a  critii;al  element 
in  a  successful  program. 

(1)  Program  Coordinator  Pole.  HAs 
administering  the  FSS  program  use 
program  coordinating  committees 
(PCGs)  to  assist  them  secure  resoun:es 
for  and  implement  the  FSS  program. 

The  program  coordinating  committee  is 
made  up  of  representatives  of  local 
government,  job  training  and 
employment  agenines,  local  welfare 
agencies,  (nlucational  institutions,  child 
care  providers,  nonprofit  servit;e 
providers,  and  businesses. 

An  FSS  program  i;oordinator  works 
with  the  P(IC,  and  with  local  service 
providers,  to  assure  that  program 
participants  are  linked  to  the  supportive 
services  they  need  to  achieve  self- 
sufficiency.  The  FSS  program 
i:oordinator  may  ensure,  through  case 
management,  that  the  serv  ices  im.luded 
in  partit  ipants’  f;ontracts  of 
participation  are  provided  on  a  ^^^galar, 
ongoing  and  satisfactory  basis,  and  that 
participants  are  fulfilling  their 
n^sponsibilities  under  the  contrai;ts. 

(ii)  Staffing  Guidelines.  Under  normal 
•:irt:umstam;es,  a  full-time  FSS  program 
coordinator  should  be  able  to  serve 
approximately  50  FSS  participants, 
depending  on  the  coordinator’s  case 
management  functions. 

(2)  Eligible  applicants.  All  HAs  that 
i.urrently  administer  a  rental  voucher 
and  c>irtific:ate  program  of  fewer  than 
600  total  units  and  that  rec;eived  FY 
1992  FSS  inc;entive  award  funding,  or 
FY  1993  and  later  rental  voucher  or 
c:ertific:ate  funding  (other  than  renewal 
funding),  and  as  a  result  are  required  to 
administer  an  FSS  program  of  at  least  25 
FSS  slots  are  eligible  to  apply.  HAs  with 
fewer  than  600  total  units  and  with  F.SS 
programs  of  fewer  than  25  slots  may 
also  apply,  if  they  apply  jointly  with 
one  or  more  other  eligible  HAs  so  that 
between  or  among  the  HAs  they 
administer  at  least  25  FSS  slots.  If 
eligible  applicants  apply  jointly,  their 
combined  total  program  size  may 


Federal  Register  /  Vol.  59.  No.  166  /  Monday,  August  29.  1994  /  Notices 


44551 


exceed  600  total  units,  but  the  $40,000 
maximum  amount  that  may  be  applied 
fw  still  pertain.^.  )oint  applicants  must 
specify  a  lead  coapplicant,  which  will 
receive  and  administer  the  FSS  program 
coordinator  funding. 

HUD  has  limited  eligibility  under  this 
NOFA  to  HAs  with  fewer  than  600  total 
Section  8  units,  because  the  $8.4  million 
appropriated  for  FSS  program 
coordinators  is  Lnsuffknient  to  fund  all 
HAs  administering  FSS  programs.  HUD 
determined  that  HAs  administering 
large  Section  8  programs  are  more  likely 
than  smaller  HA.s  to  have  access  to  other 
resources  for  FSS  program 
administration. 

HUD  is  also  requiring  that  applicants 
under  this  NOFA  administer  F%S 
programs  of  at  least  25  FSS  slots  (based 
on  1992  FSS  incentive  award 
funding  or  FY  1993  and  later  rental 
voucher  and  certificate  funding  (other 
than  renewal  funding))  to  ensure  that 
the  limited  program  coordinator  funds 
are  used  in  a  cost-effective  manner.  The 
Department  expects  that  FSS  programs 
of  fewer  than  25  FSS  slots  can  be 
managed  within  HA  resources. 

(3)  Eligible  applicants  that  have 
received  HUD  approval  of  exceptions  to 
implementing  FSS  programs  of  the 
mandatory  minimum  size.  If  HUD  has 
approved  either  a  full  or  partial 
exception  to  implementing  an  FSS 
program  of  the  mandatory  minimum 
size  for  an  eligible  applicant,  solely 
because  of  a  lack  of  funds  for  reasonable 
administrative  costs,  the  approval  of  the 
exception  is  hereby  automatically 
rescinded,  since  funding  for  an  FSS 
program  coordinator  is  now  available 
under  this  NOFA. 

(d)  Selection  Process. 

The  funds  available  under  this  NOFA 
are  not  being  awarded  on  a  competitive 
basis.  The  Department  anticipates  that 
there  may  be  sufficient  funds  available 
under  the  NOFA  to  fund  all  applications 
that  meet  the  NOFA  requirements. 
Applications  will  be  reviewed  by  the 
HUD  State  or  Area  Office  to  determine 
whether  or  not  they  are  technically 
adequate  based  on  the  NOFA 
requirements  (e.g.,  salary  comparability 
with  similar  positions  is  adequately 
demonstrated). 

Upon  completion  of  the  HUD  Slate  or 
Area  Office  review,  a  Kst  of  all 
technically  adequate  applications,  each 
applicant’s  total  program  size,  and  the 
amount  approved  for  each  applicant 
will  be  forwarded  by  the  HUD  State  or 
Area  Office  to  the  Rental  Assistance 
Division  in  HUD  Headquarters,  which 
will  then  allocate  the  available  funding 
among  approvaWe  applhations.  AH 
technically  adequate  applications  will 
be  funded  to  the  extent  funds  are 


available.  If  HUD  receives  applications 
for  funding  greater  than  the  amount 
made  available  under  this  NOFA,  HUD 
will  fund  applications  from  the  smallest 
HAs  first  U-e..  those  HAs  with  the 
smallest  combined  rental  voucher  and 
certificate  programs  based  on  total 
units)  and  wilt  not  fund  applications 
from  the  larger  HA  applicants. 

II.  Application  Procedure 

HUD  will  not  accept  applications  via 
facsimile  (fax)  tnmsmission.  In  the 
interest  of  fairness  to  all  competing 
applicants,  HUD  will  treat  as  inetigibte 
for  consideration  any  application  that  is 
not  received  on  or  before  the  application 
deadline.  Applicants  should  t^e  this 
practice  into  account  and  make  early 
submission  of  their  materials  to  avoid 
any  risk  of  loss  of  eligibility  brought 
about  by  unanticipat^  dela3ts  or  other 
delivery-related  problems. 

HI.  Checklist  of  Application 
Submission  Requirements 

Each  application  for  funding  under 
this  NOFA  must  cemtain  the  following 
items; 

(a)  Request  for  FSS  Program 
Coordinator  Funds. 

All  applications  must  contain  the 
following  information  stated  in  a  letter 
from  the  Executive  Director  of  the  HA 
to  the  Director  ol  the  Public  Housing 
Division  in  the  local  HUD  State  or  Area 
Office  or  to  the  Administrator  of  the 
Native  American  Programs  Office  (see 
sample  letter  format.  Attachment  1): 

(1)  The  total  number  of  currently 
enrolled  ESS  families. 

(2)  The  total  number  of  required  FSS 
slots  (based  oji  FY  1992  incentive  award 
funding  and  FY  1993  and  later  rental 
voucher  and  certificate  funding). 

(3)  The  annual  salary  proposed  for  tlie 
FSS  program  coordinator,  plus  any 
fringe  benefits.  The  service  coordinator 
salary  should  be  set  as  follows: 

(i)  Determine  the  salary  level,  taking 
into  consideratiem  salaries  for 
comparable  jobs,  nKKiified  by  the  hours 
worked. 

■  (it)  Set  the  annual  sailary,  including 
any  fringe  benefits  that  pertain  to  the 
job. 

(4)  Evidence  that  demonstrates  salary 
comparability  with  similar  positions  in 
the  local  jurisdiction. 

(5)  VVh^her  the  HA  wdll  contract  out 
for  a  service  coordinator,  if  known  at  the 
time  of  application. 

(6)  Joint  applicants  must  indicate 
which  HA  will  be  the  lead  applicant 
and  will  receive  and  administer  the  FSS 
program  coordinator  funding. 

(b)  Required  Certification  Forms. 

The  following  certification  forms  are 

required  to  be  submitted  with  the 


application  and  are  attached  to  this 
NOFA: 

(1)  Certification  Regarding  Drug-Free 
\Vorkpla<xj  Requirements  (Attachment 
2);  and 

(2)  Certifications  regarding  Fair 
Housing  and  Equal  Opportunity 
(Attachment  3). 

(i)  The  HUD  review  criteria  shall 
include  an  analysis  of  any  evidence  that 
challenges  the  validity  of  the  civil  rights 
certification.  Such  evidence  includes: 

(A)  A  pending  civil  rights  suit  against 
the  applicant  HA.  referri^  by  the 
Department’s  General  Counsel  and 
instituted  by  the  Department  of  Justice, 

(B)  Outstanding  HUD  findings  of 
noncompliance  with  civil  rights 
statutes,  regulations  and  executive 
orders,  as  a  result  of  formal 
administrative  proceedings,  unless  the 
HA  is  implementing  a  HUD-approved 
tenant  selection  and  assignment  plan 
and  a  voluntary  compliance  agreement 
designed  to  correct  the  areas  of 
noncompliance; 

(C)  A  deferral  of  the  processing  of 
applications  from  the  HA  impost  by 
HUD  under  Title  VI  of  the  Civil  Rights 
Act  of  1964,  the  Attorney  General’s 
Guidelines  (28  CFR  50.3)  and  the  HUD 
Title  VI  regulations  (24  CTR  1.8)  and 
procedures  (HUD  Handbook  8040.1),  or 
under  section  504  of  the  Rehabilitation 
Act  of  1973  and  HUD  regulations  (24 
CFR  8.57): 

(D)  A  pending  prcM:eeding  again.st  the 
HA  based  upon  a  Charge  of 
Discrimination  issued  under  the  Fair 
Housing  Act.  A  Charge  of 
Discrimination  is  a  Oiarge  under 
Section  810(gK2)  of  the  Fair  Housing 
Act,  issued  by  the  Department’s  General 
Courusel  or  legally  authorized  designee. 

(E)  There  is  an  adjudication  of  a  civil 
rights  violation  in  a  civil  action  brought 
against  it  by  a  private  individual;  unless 
the  HA  demonstrates  that  it  is  operating 
in  compliance  with  a  court  order 
designed  to  correct  the  area(s)  of 
noncompliance. 

(ii)  In  the  event  that  the  validity  of  a 
civil  rights  certification  is  drawn  into 
question  the  applic^ion  is  eligible  to  be 
funded,  but  the  HA  may  not  draw  down 
funds  until  it  has  satisfied  any 
outstanding  civil  rights  issues. 

IV.  Corrections  to  Deficient 
Applications: 

The  HUD  State  or  Area  Office  will 
screen  all  applications  and  notify 
applicants  of  technical  deficiencies  by 
letter.  Since  the  funds  available  under 
this  NOFA  are  not  being  awarded  on  a 
competitive  basis,  a  technical  deficiency 
would  be  a  significant  discrepancy  in 
information  supplied  by  the  appluaitf 
and  information  availabte  to  HUD,  or 
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the  omission  or  the  incomplete 
submission  of  any  of  the  items  required 
to  be  submitted  in  the  application. 

These  are  listed  in  section  III.  of  this 
NOFA,  Checklist  of  Application 
Submission  Requirements,  above. 

Applicants  must  submit  corrections 
w'ithin  14  calendar  days  from  the  date 
of  HUD’s  letter  notifying  the  applicant 
of  any  technical  deficiency.  Information 
received  after  3:00  p.m.,  local  time,  on 
the  fourteenth  calendar  day  of  the 
correction  period  wdll  not  be  accepted 
and  the  application  will  be  rejected  as 
being  incomplete. 

V.  Other  Matters 

(a)  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  wdth  HUD 
regulations  at  24  CFR  Part  50,  which 
implements  section  102(21(0  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  availal?le  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  General  Counsel. 
Department  of  Housing  and  Urban 
Development,  room  10276,  451  Seventh 
Street,  SW,  Washington,  DC  20410. 

(b)  Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
E.xecutive  Order  12612,  Federalism,  has 
determined  that  the  provisions  of  this 
NOFA  do  not  have  “federalism 
implications”  within  the  meaning  of  the 
Order.  The  NOFA  makes  funds  available 
for  HAs  to  employ  or  otherwise  retain 
the  services  of  up  to  one  FSS  program 
coordinator  for  one  year.  As  such,  there 
are  no  direct  implications  on  the 
relationship  between  the  national 
government  and  the  states  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government. 

(c)  Executive  Order  12606,  The 
Family. 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  the  policies  announced 
in  this  Notice  would  not  have  a 
significant  impact  on  the  formation, 
maintenance,  and  general  well-being  of 
families  except  indiret;tly  to  the  extent 
of  the  social  and  other  benefits  expected 
from  this  program  of  assistance. 

(d)  Documentation  and  Public  Access 
Requirements:  HUD  Reform  Act. 

HUD  will  include  recipients  that 
receive  assistance  pursuant  to  this 
NOFA  in  its  quarterly  Federal  Register 
notice  of  recipients  of  all  HUD 
assistance  awarded  on  a  competitive 


basis.  (See  24  CFR  12.16(b),  and  the 
notice  published  on  January  16, 1992 
(57  FR  1942),  for  further  information  on 
these  requirements.) 

(e)  Prohibition  Against  Lobbying 
Activities. 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C. 

1352)  (the  “Byrd  Amendment”)  and  the 
implementing  regulations  at  24  CFR  part 
87.  These  authorities  prohibit  recipients 
of  Federal  contracts,  grants,  or  loans 
from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  Indian  Housing 
Authorities  (IHAs)  established  by  an 
Indian  tribe  as  a  result  of  the  exercise  of 
the  tribe’s  sovereign  power  are  excluded 
from  coverage  of  the  Byrd  Amendment, 
but  IHAs  established  under  State  law 
are  not  excluded  from  the  statute’s 
coverage, 

(f)  Prohibition  Against  Lobbying  of 
HUD  Personnel. 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
contains  two  provisions  dealing  with 
efforts  to  influence  HUD’s  decisions 
w'ith  respect  to  financial  assistance.  The 
first  imposes  disclosure  requirements  on 
those  who  are  typically  involved  in 
these  efforts — those  who  pay  others  to 
influence  the  award  of  assistance  or  the 
taking  of  a  management  action  by  the 
Department  and  those  who  are  paid  to 
provide  the  influence.  The  second 
restricts  the  payment  of  fees  to  those 
who  are  paid  to  influence  the  award  of 
HUD  assistance,  if  the  fees  are  tied  to 
the  number  of  housing  units  received  or 
are  based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register 
on  May  17, 1991  (56  FR  22912)  as  24 
CFR  part  86.  If  readers  are  involved  in 
any  efforts  to  influence  the  Department 
in  these  ways,  they  are  urged  to  read  the 
final  rule,  particularly  the  examples 
contained  in  Appendix  A  of  the  rule. 

Dated:  August  15. 1994. 

Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

Attachment  1 

Request  for  FSS  Program  Coordinator  Funds 
Sample  Letter  Format 

Dear  Director.  Fut)lic  Housing  Division  (or 
Administrator,  Native  American  Programs 
Office): 

This  is  to  mquest  approval  to  hire  a  Family 
Self-Sufficiency  (FSS)  program  coordinator 


for  one  year,  for  the  X  housing  agency  (HA) 
FSS  program. 

1.  Total  Number  of  Currently  Enrolled  FSS 

Families: _ . 

2.  Total  Number  of  Required  FSS  Program 
Slots  (based  on  units  approved  under  FY 

1992  incentive  award  funding  and  under  FY 

1993  and  later  rental  voucher  and  certificate 

program  funding): _ . 

3.  Service  Coordinator  Salary: 

a.  Salary  level,  based  on  salaries  for 
comparable  jobs  (modified  by  number  of 

hours  worked) _ . 

h.  Annual  Salary  plus  Fringe  Benefits: 

_ Hours/Wrxjk; _ S/Hour; 

_ Fringe  Kate  (%);  Annual  Salary 

4.  The  HA  will  contract  out  for  a  service 
coordinator: 

_ Yes _ No _ Unknown 

5.  Attachment:  Evidence  demonstrating  • 
salary  comparability  with  similar  positions  in 
the  local  jurisdiction. 

If  there  are  any  questions,  please  contac* 

_ _ at  _ _ . 

Sincerely. 

Executive  Director 
Attachment(s) 

Attachment  2 

Certification  Regarding  Drug-Free  Workplace 
Requirements  (From  24  CFR,  Appendix  C) 
Instructions  for  Certification 

1.  By  signing  and/or  submitting  this 
application  or  grant  agreement,  the  grantee  is 
providing  the  certification  set  out  below. 

2.  The  certification  set  out  below  is  a 
material  representation  of  fact  upon  which 
reliance  w'as  placed  when  the  agency 
determined  to  award  the  grant.  If  it  is  later 
determined  that  the  grantee  knowingly 
rendered  a  false  certification,  or  otherwise 
violates  the  requirements  of  the  Drug-Free 
Workplace  Act,  the  agency,  in  addition  to 
any  other  remedies  available  to  the  Federal 
Government,  may  take  action  authorized 
under  the  Drug-Free  Workplace  Act 

3.  For  grantees  other  than  individuals. 
Alternate  1  applies. 

4.  For  grantees  who  are  individuals. 
Alternate  II  applies. 

Alternate  I 

A.  The  grantee  certifies  that  it  will  provide 
a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying 
employees  that  the  unlawful  manufacture, 
distribution,  dispensing,  possession  or  use  of 
a  controlled  substance  is  prohibiteil  in  the 
grante<;’s  workplace  and  specifying  the 
actions  that  will  be  taken  against  employees 
for  violation  of  such  prohibition; 

(b)  Establishing  a  drug-free  awareness 
program  to  inform  employees  al)out — 

(1 )  The  dangers  of  drug  abuse  in  the 
workplace; 

(2)  The  grantee’s  policy  of  maintaining  a 
drug-free  workplace; 

(3)  Any  available  drug  counseling, 
rehabilitation,  and  employee  assistance 
programs;  and 

(4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations 
occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the  performance 
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of  the  grant  be  given  a  tx)py  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement 
required  by  paragraph  (a)  thet,  as  a  condition 
of  employment  under  the  grant,  the  employee 
will — 

(1)  Abide  by  the  terms  of  the  statement; 
and 

(2)  Notify  the  employer  of  any  criminal 
drug  statute  conviction  for  a  violation 
occurring  in  the  workplace  no  later  than  five 
days  after  such  conviction; 

(e)  Notifying  the  agency  within  ten  days 
after  receiving  notice  under  subparagraph 

(d) (2)  from  an  employee  or  otherwise 
receiving  actual  notice  of  such  conviction; 

(f)  Taking  one  of  the  following  actions, 
within  30  days  of  receiving  notice  under 
subparagraph  (d)(2),  with  respect  to  any 
employee  who  is  so  r^mvicted — 

(1)  Taking  appropriate  personnel  action 
against  such  an  employee,  up  to  and 
including  termination;  or 

(2)  Requiring  such  employee  to  participjite 
satisfactorily  in  a  drug  abuse  assistance  or 
rehabilitation  program  approved  for  such 
purposes  by  a  Federal,  State,  or  local  health, 
law  enforcement,  or  other  appropriate 
agency; 

(g)  Making  a  good  faith  effort  to  continue 
to  maintain  a  drug-free  workplace  through 
implementation  of  paragraphs  (a),  (b),  (c),  (d), 

(e)  and  (f). 

B.  The  grantee  shall  insert  in  the  space 
provided  below  the  site(s)  for  the 
performance  of  work  done  in  connection 
with  the  specafic  grant: 

Place  of  Perfonnance  (Street  address,  city, 
county,  state,  zip  code) 


Signed  by:  (Name,  Title  &  Signature  of 
Authorized  Official) 


(Name  &  Title) 


(Signature  &  Date) 

Alternate  II 

The  grantee  certifies  that,  as  a  condition  of 
the  grant,  he  or  she  will  not  engage  in  the 
unlawful  manufacture,  distribution, 
dispensing,  possession  or  use  of  a  controlled 
substance  in  conducting  any  activity  with  the 
grant. 

Signed  by:  (Name.  Title  &  Signature  of 
Authorized  HA  Official) 


(Name  &  Title) 


(Signature  &  Date) 

Attachment  3 

Fair  Housing  and  Equal  Opportunity 
Certifications 

The  housing  agency  (H,^)  certifies  that,  in 
administering  the  activities  of  Family  Self- 
Sufficiency  program  coordinators: 

(1)  The  HA  will  comply  with  Title  VI  of 
the  Cavil  Rights  Act  of  1964  and  related  HUD 
regulations  (24  (T'R  Part  1),  which  state  that 
no  person  in  the  United  States  shall,  on  the 
ground  of  race,  color,  or  national  origin,  lie 
excluded  from  participation,  be  denied  the 
benefits  of,  or  be  otherwise  subjected  to 
discrimination  under  any  program  or  activity 
for  which  the  applicant  receives  financial 
assistance;  and  will  take  any  measures 
nec.essary  to  effectuate  this  agreement. 

(2)  The  HA  will  comply  with  the  Fair 
Housing  Act  and  related  HUD  regulations  (24 
(IFR  Part  100),  which  prohibit  discrimination 
in  housing  on  the  basis  of  raetj,  color, 
religion,  sex,  handicap,  familial  status,  or 
national  origin,  and  administer  its  pr«)grams 


and  activities  relating  to  housing  In  a  manner 
to  affirmatively  further  fair  housing. 

(3)  The  HA  will  comply  with  Section  504 
of  the  Rehabilitation  Act  of  1973  and  related 
HUD  regulations  (24  (TR  Part  8),  which  state 
that  no  otherwise  qualified  individual  with 
handicaps  in  the  United  States  shall,  solely 
by  reason  of  the  handicap,  be  excluded  from 
participation  in,  be  denied  the  benefits  of,  or 
be  subjected  to  discrimination  under  any 
program  or  activity  receiving  Federal 
financial  assistance. 

(4)  The  HA  will  comply  with  the 
provisions  of  the  Age  Discrimination  Ad  of 
1975  and  related  HUD  regulations  (24  CFR 
Part  146),  which  state  that  no  person  in  the 
United  States  shall  on  the  basis  of  age  be 
excluded  from  partit-ipation  in,  be  denied  the 
benefits  of,  or  be  subjected  to  discrimination 
umler  a  program  or  activity  receiving  Federal 
financial  assistance. 

(5)  The  HA  will  comply  with  the 
provisions  of  Title  11  of  the  Americans  with 
Disabilities  Act  and  related  Department  of 
justice  regulations  (28  CFR  Part  35)  which 
state  that  subject  to  the  provisions  of  Title  U, 
no  qualified  individual  with  a  disability 
shall,  by  reason  of  such  disability,  be 
excluded  from  participation  in  or  be  denied 
the  benefits  of  services,  programs  or  a«  tivities 
of  a  public  entity,  or  be  subjected  to 

,  discrimination  by  any  such  entity. 


Name  of  HA 


.Signature  and  Title  of  HA  Representative 
Date 

(FR  Doc;.  94-21 167  Filed  8-26-94;  8.45  am) 
BILLING  CODE  4210-33-P 


Monday 

August  29,  1994 


I 

i 


Part  V 

Federal  Emergency 
Management  Agency 

United  States  Fire  Administration 

Hotel  and  Motel  Fire  Safety  Act;  National 
Master  List:  Notice 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Changes  to  the  Hotel  and  Motel  Fire 
Safety  Act  National  Master  List 

AGENCY:  United  States  Fire 
Administration,  FEMA. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA  or  Agency) 
gives  notice  of  additions  and 
corrections/changes  to,  and  deletions 
from,  the  national  master  list  of  places 
of  public  accommodations  which  meet 
the  fire  prevention  and  control 
guidelines  under  the  Hotel  and  Motel 
Fire  Safety  Act. 

EFFECTIVE  DATE:  September  28.  1994. 
ADDRESSES:  Comments  on  the  master 
list  are  invited  and  may  be  addressed  to 
the  Rules  Docket  Clerk.  F'ederal 
Emergency  Management  Agency,  .500  C 
Street,  SW.,  room  840.  Washington,  DC 
20472,  (fax)  (202)  646-4530.  To  be 
added  to  the  National  Master  List,  or  to 
make  any  other  change  to  the  list,  see 
Supplementary  Information  below. 

FOR  FURTHER  INFORMATION  CONTACT:  )o)in 
Ottoson,  Fire  Management  Programs 
Branch,  United  States  Fire 
Administration,  Federal  Emergency 
Management  Agency.  National 
Emergency  Training  Center,  16825 


South  Setou  Avenue,  Emmitsburg,  MD 
21727,  (301)447-1272. 

SUPPLEMENTARY  INFORMATION:  Acting 
under  the  Hotel  and  Motel  Fire  Safety- 
Act  of  1990,  15  U.S.C.  2201  note,  the 
United  States  Fire  Administration  has 
worked  w-ith  each  State  to  compile  a 
national  master  li.st  of  all  of  the  places 
of  public  accommodation  affecting 
commerce  located  in  each  State  tlrat 
meet  the  requirements  of  the  guidelines 
under  the  Act.  FEMA  publish^  the 
national  master  list  in  the  Federal 
Register  on  Tuesday,  Novtarber  29. 
1993.  58  FR  62718.  and  published 
changes  approximately  monthly  sina? 
then. 

Parties  wishing  to  be  added  to  the 
National  Master  Li.st,  or  to  make  any 
other  change,  should  contact  the  State 
office  or  official  responsible  for 
compiling  listings  of  propesties  which 
comply  with  the  Hotel  and  Motel  Fire 
Safety  Act.  A  list  of  State  contar.-ts  was 
published  in  58  FR  17020  on  March  31. 
1993.  If  the  publi.shed  list  is  unavailable 
to  you,  the  State  Fire  Marshal’s  office  • 
('.an  direct  you  to  the  appropriate  office. 
Periodically  FE.MA  w'ill  update  and 
redistribute  the  national  master  list  to 
in(»rpOTate  additions  and  corrections/ 
chan^^ps  to  the  list,  and  deletions  from 
the  list,  th<»t  are  received  from  the  State 
offices. 

Each  update  contains  or  may  contain 
thre(>  categories:  "Additions;" 


“Corrections/changes:”  and 
“Deletions.”  For  the  purposes  of  the 
updates,  the  three  categories  mean  and 
include  the  following: 

“Additions”  are  either  names  of 
properties  submitted  by  a  State  but 
inadvertently  omitted  from  the  initial 
master  list  or  names  of  properties 
.submitted  by  a  State  after  publication  of 
the  initial  master  list; 

“Corrections/changes”  are  corrections 
to  property  names,  addresses  or 
telephone  numbers  previously 
published  or  changes  to  previously 
published  information  directed  by  the 
State,  such  as  changes  of  address  or 
telephone  numbers,  or  spelling 
corrections;  and 

“Deletions”  an;  entries  previously 
submitted  by  a  State  and  published  in 
the  national  master  list  or  an  update  to 
the  national  master  list,  but 
subsequently  removed  from  the  list  at 
the  direction  of  the  State. 

Oopies  of  the  national  master  list  and 
its  updates  may  be  obtained  by  writing 
to  the  Government  Printing  Office, 
Superintendent  of  Documents, 
Washington,  DC  20402-9325.  When 
requesting  copies  please  refer  to  st(H;k 
number  069-001-00049-1. 

The  update  to  the  national  master  list 
follows  below'. 

)ohn  I*.  Carey, 

Cinnenil  Coiinsf^i 


Hotel  and  Motel  Fire  Safety  act  National  Master  List  08/22/94  Update 


Index 

Property  name 

PO  Box/Rt  No. 

Street  address 

City 

State/zip 

Telephone 

ADOmONS 

- 

AL0218  . 

1 

Best  Western  Bes- 

i 

i 

1098  9th  Ave.  SW  . 

^  Bessemer  . . . 

AL  35021  .... 

(805) 424-0880 

’  semer  Inn. 

AL0219  . 

Best  Western 

1 

1917  Commerce  Ave. 

CuUman  . 

AL  35055  .... 

(205)  737-5009 

Fairwinds  Inn. 

mi. 

AL0223  . 

Econo  Lodge  Univer- 

3772  University  Dr _ 

Decatur  . . . 

AL  35603  .... 

(205)  353-8194 

sity. 

AL0228  . 

Motel  6 . 

2903  Ross  Clark  Cir. 

Dothan . 

AL  36301  .... 

(205) 793-6013 

SW 

AL0224  . 

Holiday  Inn  Express  ... 

3808  1  Iniuersity  Dr  ...... 

Huntsville  . 

AL  35816  .... 

(205) 721-1000 

AL0226  . 

Huntsville  Hilton . 

401  Williams  Ave  _ _ 

HuntsviHe  . 

AL  35801  .... 

(205)  533-1400 

AlG220  . 

Clarion  Hotel  Mobile  .. 

3101  Airport  Blvd _ 

MoUle  . 

AL  36606  .... 

(205) 476-6400 

AL0277  . 

Knights  Ir.n  . 

Intersection  of  Hwy.  84 

Monroeville  . 

AL  36460  .... 

(205) 743-3156 

and  21. 

AL0221  . 

Comfort  Suites . 

5924  Monticello  Dr  . 

Montgomery  . 

AL  361 17  .... 

(205) 272-1013 

AL0222  . 

Econo  Lodge  . 

Montgomery  . . . 

AL  36116  .... 

(2U5)  284  -3400 

AL0229  . 

Perdido  Beach  Hilton 

27200  Perdido  Beach 

Orange  Beach  . 

AL  36561  .... 

(205)  981-9811 

Resort. 

Blvd. 

AL0225  . 

Holiday  Inn  Ozark  f  ort 

PO  Box  190 

151  US  Hwy  231  N  _. 

O/atk  . 

AL  36360  .... 

(205)  774-7300 

Rucker 

AR 

AR0063 

Quality  Inn 

1-30  Hwy  7 

ArKadetphia 

AR  71923 

(501) 246-5855 

AR0064 

Econo  Lodge 

Rt  1  287 

Berry  vilte 

AR  72632 

(501)  253-7111 

AR0062 

Comfort  Inn 

1-40  Exit  58 

Clark  svilte 

AR  72830 

(501)  754-2160 

AR0068 

Econo  Lodge 

Hwy  62  East 

Etrreka  SpriTius 

AR  72632 

(501)  253-7111 

AR0070 

Inn  at  the  Mill 

3906  Greathouse 

Johnson 

AR  72741 

(501)  443-1800 

Sp'ings 
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Hotel  and  Motel 

Index 

Property  name 

AZ 

AZ0208  . 

Econo  Lodge  River¬ 
side. 

AZ0209  . 

Quality  Inn  . 

AZ0210  . 

Econo  Lodge  . 

AZ0211  . 

Econo  Lodge  Pinetop  . 

AZ0214  . 

Econo  Lodge  . 

AZ0212  . 

Econo  Lodge  Phoenix 
West. 

AZ0213  . 

Comfort  Inn . 

CA 

CA1293  . 

Comfort  Inn . 

CA1292  . 

Comfort  Suites . 

CA1294  . 

Econo  Lodge  . 

CA1295  . 

Quality  Inn  . 

CA1296  . 

Econo  Lodge  . 

CA1297  . 

Econo  Lodge  . 

CA1298  . 

Comfort  Suites . 

CA1289  . 

Oxford  Suites . 

CA1299  . 

Rodeway  Inn  . 

CA1300  . 

Comfort  Inn . 

CA1302  . 

Econo  Lodge  . 

CA1303  . 

Econo  Lodge  . 

CA1318  . 

Breakers  Inn . 

CA1304  . 

Quality  Inn  . 

CA1305  . 

The  Comfort  Inn  La¬ 
guna  Hills. 

CA1306  . 

Comfort  Inn  Airport  .... 

CA1307  . 

Friendship  Inn  Holly¬ 
wood  Premiere 
Motel. 

CA1287  . 

Hyatt  Lax  Hotel . 

CA1308  . 

Comfort  Inn . 

CA1309  . 

Comfort  Inn  Airport 
West. 

CA1310  . 

Comfort  Inn . 

CA1311  . 

Econo  Lodge  . . 

CA1291  . 

Oxnard  Suites . 

CA1312  . 

Econo  Lodge  . 

CA1290  . 

Oxnard  Suites . 

CA1313  . 

Quality  Suites  . . 

CA1288  . 

Bock’s  Bed  and  Break 
fast. 

CA1314  . 

Comfort  Inn  Airport 
South. 

CA1315  . . 

Comfort  Inn  Santa 
Monica. 

CA1316  . 

Econo  Lodge  . 

CA1301  . 

West  Covina  Comfort 
Inn. 

CA1317  . 

Comfort  Inn  . . 

CT 

CT0245  . 

Knights  Inn  . . . 

CT0249  . 

Budget  Inn  . . 

CT0252  . 

Susse  Chalet  . 

CT0246  . 

Clarion  Suites  Inn  . 

CT0248  . 

Quality  Inn — New 
Haven. 

CT0250  . 

Holiday  Inn  . 

CT0247  . 

Quality  Inn  &  Con¬ 
ference  Center. 

CT0251  . 

Ramada  Inn . 

DC 

DC0048  ... 

Center  Citv  1  lotel 

DC0047 

Residence  Inn  by  Ma' 
riotl  Georgetown 

PO  Box/Rt  No. 


Street  address 

City 

State/zip 

Telephone 

1717  Highway  95  . 

Bullhead  City'.., . 

AZ  86442  .... 

(602)  758-8080 

2000  S.  Milton  Rd  . 

Flagstaff . 

AZ  86001  .... 

(602)  774-8771 

121  S.  Lake  Powell  .... 

Page  . 

AZ  86040  .... 

(602) 645-2488 

458  White  Mountain 

Pinetop  . 

AZ  85935  .... 

(602) 367-3634 

Blvd. 

2101  E.  Apache  Blvd  . 

Tempe  . 

AZ  85281  .... 

(602)  966-5832 

1520  N.  84th  Dr . 

Tolleson . . . 

AZ  85353  .... 

(602) 936-4667 

520  W.  Desmond  St  ... 

Winslow  . 

AZ  86047  .... 

(602)  289-9581 

1251  N.  Harbor  Blvd  .. 

Anaheim  . 

CA  92801  ... 

(714)  635-6461 

2141  S.  Harbor  Blvd  ... 

Anaheim  . 

CA  92802  ... 

(714) 971-3553 

200  Trask  St . 

Bakersfield . 

CA  93312  ... 

(805) 764-5221 

7330  Eastern  Ave . 

Bell  Gardens . 

CA  90201  ... 

(310)  928-3452 

630  El  Camino  Real  ... 

Belmont  . 

CA  94002  ... 

(415)  593-5883 

9733  Highway  9  . 

Ben  Lomond  . 

CA  95005  ... 

(408)  336-2292 

545  E.  Hobson  Way  ... 

Blythe . . . 

CA  92225  ... 

(619) 922-9209 

2035  Business  Lane  ... 

Chico  . 

CA  95928  ... 

(916)  899-9090 

778  Broadway  . 

Chula  Vista  . 

CA  91910  ... 

(619) 476-9555 

1370  Monument  Blvd  . 

Concord  . 

CA  94520  ... 

(510) 827-8998 

119  L  St . 

Crescent  City . 

CA  95531  ... 

(707)  464-2187 

803  Camino  Ramon  ... 

Danville . 

CA  94526  ... 

(510)  838-8080 

39300  South  Hwy. 

Gualala  . . . 

CA  95445  ... 

(707)  884-3400 

One. 

1404  N.  Coast  Hwy  .... 

Laguna  Beach  . 

CA  92651  ... 

(714) 494-6464 

23061  Avenida  De  La 
Carlota. 

Laguna  Hills . 

CA  92653  ... 

(714)  859-0166 

14814  Hawthorne  Blvd 

LawrKlale  . 

CA  90260  ... 

(310)  676-1111 

5333  Hollywood  Blvd  .. 

Los  Angeles . 

CA  90027  ... 

(213) 466-1691 

6225  W.  Century  Blvd 

Los  Angeles . 

CA  90045  ... 

(310)  337-1234 

850  N.  Sepulveda  Blvd 

Manhattan  Beach  . 

CA  90266  ... 

(310)  318-1020 

1390  El  Camino  Real  . 

Millbrae  . 

CA  94030  ... 

(415)  952-3200 

8647  Sepulveda  Blvd  . 

North  Hills . . . 

CA  91343  ... 

(818)  893-3776 

8477  Telegraph  Road 

Pico  Rivera  . 

CA  90660  ... 

(310)  869-9588 

1967  Hilltop  Drive . 

Fledding  . 

CA  96002  ... 

(916)  221-0100 

.  201  W.  Inyokern  Road 

Ridgecrest  . 

CA  93555  ... 

(619) 446-2551 

130  N.  Sunrise  Ave  ... 

Roseville  . 

CA  95661  ... 

(916) 784-2222 

.  2481  S.  El  Camino 

Real. 

San  Clemente . 

CA  92672  ... 

(714) 366-1000 

1448  Willard  Street . 

San  Francisco  . 

CA  94117  ... 

(415)  664-6842 

.  2118  The  Alameda . 

San  Jose  . 

CA  95126  ... 

(408)  243-2400 

2815  Santa  Monica 

Santa  Monica  . 

CA  90404  ... 

(310)  828  -5517 

Blvd. 

970  Main  St  . 

Watsonville  . 

CA  95076  ... 

(408) 724-8881 

.  2804  E.  Gan/ey  Ave. 

West  Covina  . 

CA  91791  ... 

(818)  915-6077 

So. 

.  400  C  St  . 

Williams  . 

CA  95987  .. 

(916) 473-2381 

.  490  Mam  St  . 

E.  Hartford  . 

CT  06118  ... 

(203)  569-1100 

7  Weston  Street  . 

Hartford . 

CT  06120  . 

(203)  525^441 

185  Srainard  Road . 

Hartford . 

CT  06114  ... 

(203)  525-9306 

19 1  Spencer  Street  .... 

Manchester  . 

CT  06040  ... 

(203)  643-5811 

100  Pond  Lily  . 

New  Haven  . 

CT  06525  ... 

(203)  387  -6651 

789  Conn  Ave  . 

Norwalk  . 

CT  06854 

(203)  853-3477 

51  Hartford  Tpke  . 

Vernon  . 

CT  06066 

(203)  646-5700 

1  Schraffts  Dr  . 

Waterbury  . 

CT  06705 

(203)  597-8000 

1201  13th  St.  NW 

Washington 

DC  20005 

(202)  682-5300 

1000  29th  SI  NW 

Washington 

DC  20007 

(202)298  nno 
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Index 

Property  name 

PO  Box/Rt  No. 

Street  address 

HI 

HI0174  _ 

Hilo  Hawaiian  Hotel _ 

- 

7 1  Banyan  Dr . 

HI0168  . 

Aston  at  the  Waikiki 

201  Ohua  Ave  . 

HK)173  _ 

Banyaa 

Waikiki  Joy  Hotel . 

320  Lewers  St  . 

H»ni77 

Aston  Waikiki  Circle 

2464  Kalakaua  Ave  .... 

Hotel. 

Htni7ft 

Queen  Kapiolani  Hotel 
Kona  Coast  Resort  It .. 

150  Kapahutu  Ave . 

HI0179  . 

78-6842  Alii  Dr . 

HI0169  . 

Schraders  Windward 

47-039  L'hikai  Or  . 

HI0172  . 

Marine  Resort 
Kanaloa  at  Kona . 

78—261  Manu  Kai  St  .. 

HI0171  _ 

Hyatt  Regency  Maui  ... 

•  r, ..  1...  . 

200  Nohea  Kai  Dr  . 

Hl0t75  _ 

Kahana  Falls  Resort ... 

. . 

4620  Lower 

Ht0170  . . 

Volcano  House  . 

PO  Box  53  . . . 

Honoapntani  Rd. 
Hawaii  Volcanos  Na- 

Ht0>76  _ 

Ka'eo  Kai . . 

PO  Box  3099  . 

tional  F>ark. 

3970  WyMie  Rd . . 

lA 

1401.^7 

Comfort  Irm . . 

3051  Kirkwood . . 

lAni^ 

Clarion  Hotel . 

450  Main  Street . . 

lAOIM 

Corrflort  Inn . 

2613  South  Center 

IA0140 . . 

Rodeway  Inn  . 

Street. 

4230  S.  Lakeport . 

IA0136  . 

Holiday  Inn  Conven¬ 
tion  Center. 

Best  Western  Red  Fox 

205  West  4th  Street  ... 

IA0135  . 

1900  Heritage  Way 

Inn. 

IL 

IL0510  . 

Comfort  Inn  Blooming¬ 
ton. 

Comfort  Inn 

500  Brock  . 

IL0511  _ 

141  E.  Main _ _ 

Cartxrndale 

1L0509  . 

Holiday  Inn — 
Carbondale. 

Comfort  Inn  Elk  Grove 

800  E.  Main  St. 

IL05t2  . 

2550  Landmetier  Ftd  .. 

IL0513 _ 

Village. 

Comfort  Inn  Rolling 
Meadows. 

Comfort  Suites  Spring- 
field. 

2801  Algonquin  Rd 

2620  S.  Dirksen  Pkwy. 

KS 

KS0t37  . 

Econo  Lodge  of 

Dodge  City. 

Best  Western  Majestic 
Inn. 

Econo  Lodge . 

1610  . 

W.  Wyatt  Earp  . 

KS0134 

1315  . 

N.  State  Street . 

KS0t35  . 

209  . 

E.  Flamingo  Rd  . 

KS0136  _ 

Econo  Lotige  . 

1240  . . 

SW  Wanamaker  Rd  ... 

KS0138  . 

Comfort  Suites . 

658  . . 

Wftstdalft . 

KS0t39  . 

Econo  Lodge  . 

6245  . 

W.  Kellogg  . 

LA 

LAOIIt  _ 

Hampton  Inn 

1 0045  Gwenadele  Dr  . 

LAOtIO . 

Gwenadele  Dr. 

Quality  Suites  Hotel  .... 

9138  Bluetxinnet  Cen- 

LA0113  . 

Comfort  Inn  Luting . 

tre  Blvd. 

12177  H\wy.  90  . 

LA0109 

Quality  Inn  Midtown  .... 
Econo  Lodge  . 

3900  Tulane  Ave . 

LA0112 . . 

491 1  Monkhouse  Dr  ... 

MD 

MD0276  . 

Comfort  Inn  Gold 

11201  Coastal  Hwy  .... 

Coast. 

Ml 

MI0293  . 

Best  Western  Saginaw 

3225  Davenport  Ave  .. 

Crty 

State/zip 

Telephone 

Hilo  . ..._ . 

HI  96720 

(808)  935-9361 

Honolulu  . . . 

HI  96815  . 

(808)  922-0555 

Horrofufu  . - . 

HI  96815  . 

(808)  923-2300 

Honolutu.  Oahu  ‘ . 

HI  96815  . 

(808)  923-1571 

Honolulu,  Oahu  . . 

HI  96815 . 

(808)  922-1941 

Kailua-Kona . . 

HI  96740 

(808)  324-1721 

Kaneohe  . . . 

HI  96744 _ 

(808)  239-5711 

Kona  . 

HI  96740 . 

(808)  322-9625 

Lahaina . . . 

HI  96761 

(808)  661-1234 
(808) 669-1050 

Laliaina,  Maui . 

HI  96761  . 

National  Park  .., . 

HI  96718 . 

(808) 967-7321 

PnfKeviHe  . 

HI  96722 . 

(808) 826-6549 

Burlington  . 

lA  52601  . 

(319) 753-0000 

Dubuque  . 

lA  52001  . 

(319)  556-2000 

Marshalltown  . 

lA  50158  . 

(515)  752-6000 

Sioux  City  . 

lA  51106  . 

(712)  274-1400 

Waterloo  . 

lA  50701 

(319) 233-7560 

(319)  352-5330 

Waverly . 

lA  50677  ..... 

Bloomington . 

IL  61701  . 

(309) 828-6000 

Carbondale  . . . 

IL  62901 

(618)  519-4244 

Carbondale  . 

IL  62901  . 

(618)  529-1100 

Elk  Grove  Village . 

IL  60007  . 

(708)  364-6200 

RotUng  Meadows  . 

IL  60008  . 

(708) 259-5900 

Springfield . 

IL  62703  . 

(  )- 

Dodge  Crty . - . 

KS  67801  ... 

(316) 225-0231 

lola . 

KS  66749  ... 

(316)  365-5161 

Olathe  . 

KS  66061  ... 

(913) 829-1312 
(913) 273-6969 

Topeka  . 

KS  66604  ... 

Wichita . 

KS  67212  _ 

(316)  945-2600 

Wichita . 

KS  67209  ... 

(316)  945-5261 

Baton  Rouge  . 

LA  70816  .... 

(504)  934-4433 

Baton  Rouge  . 

LA  70809  .... 

(504)  293-1199 

Luling  . 

LA  70070 

(504)  785-1125 

New  Orleans .  „. 

LA  70119  .„. 

(504)  486-5541 

Shreveport . 

LA  71109  .... 

(318)  636-0721 

Ocean  City . 

MD  21842  ... 

(410)  524-3000 

Saginaw . 

MI  48602  .... 

(517)  793-2080 
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■  Property  name 


PO  Box/Rt  No. 


Street  address 


City 


State/zip 


MN 


MN0248  .  ... 

Madden  Lodge  . 

MNrK>4.«i 

Courrtry  Inn  by 

Carlson. 

Sleep  Inn  Biltmore . 

NC 

Nirnripa 

NC0324  . 

NC0325  . 

Comfort  Inn . 

Quality  Inn  &  Suites — 
Crown  Poirrt. 

Tar  Heel  Motel . 

Comfort  Inn  of  Eliza- 

Box  153  C . 

NC0321  . 

Mr.m96 

Hwy  701  Bus  . 

NC0327  . 

beth  City. 

Econo  Lodge  1-95  . 

wna-wi 

Comfort  Inn . 

NC0328  . 

Econo  Lodge  . 

Kir.aa?! 

Econo  Lodge  . . . 

NC0320  . 

Super  8  Motel . 

NC0332  . 

Comfort  Inn . 

NC0333  . 

Comfort  Inn  Kinston  ... 

NC0322  . 

Lake  Lure  Inn  . 

P.O.  Box  10  . 

NC0334  . 

Comfort  Inn . 

NC0335  . 

Comfort  Inn  of  More- 

NC0336  . 

head  City. 

Econo  Lodge — Crystal 
Coast. 

Comfort  Inn . 

NC0337  . 

NC0338  . 

Comfort  Inn . 

Kir.n.'V^q 

Econo  Lodge  . 

Nirrmn 

Rodeway  Inn — Intown 

ND 

‘ND0078  . 

Comfort  Inn . 

NH 

NH0266  . 

Econo  Lodge  . 

NH0267  . 

Econo  Lodge  . . 

NY 

NY0587 

Holiday  Inn  Oneonta/ 
Cooperstown. 

OK 

OK0083  . 

Howard  Johnson  Hotel 

nK0075  . 

&  Convention  Cen¬ 
ter. 

Bftst  Western  Cross- 

nKno79  ,  ,, 

roads  Inn. 

Best  Western  5^nta 

nirnnfli 

Fe  Inn. 

Best  Western  Chero- 

kee  Strip  Motel. 

SC 

SC0212 

Comfort  Suites . 

Quality  Inn  Northeast  . 

55r;rB)in 

SC0207  . . . 

Rodeway  Inn  . 

SC0208  . i.. 

Quality  Hotel  and  Con¬ 
ference  Center. 
Comfort  Inn . 

SC0209  _ 

PO  Box  664  . 

8001  Pine  Beach  Pe- 

Brainerd . 

MN  56401  ... 

ninsula. 

6003  Hudson  Road  .... 

Woodbury  . 

MN  55125  ._ 

117  Hendersonville 

Asheville  . 

NC  28803  _. 

Road. 

Battleboro  . 

NC  27809  ... 

2501  Sardis  Road 

Charlotte . 

NC  28227  ... 

North. 

Clinton  . 

NC  28328  .„ 

306  S.  Hughes  Blvd  ... 

Elizabeth  City  . 

NC  27909  ... 

1952  Cedar  Creek 

Fayetteville  . . . 

NC  28301  ... 

Road. 

909  N.  Spence  Ave- 

Goldsboro . 

NC  27534  ... 

nue. 

704  Hwy-70  Bypass 

Goldsboro  . 

NC  27530  ... 

East. 

640  East  Harden 

Graham . 

NC  27253  ... 

Street. 

2149  N.  Marine  Blvd  .. 

Jacksonville  . 

NC  28546  ... 

401  N.  Virginia  Dare 

Kill  Devil  Hills . 

NC  27948  ... 

Trail. 

200  W.  Newbem  Road 

Kinston . 

NC  28501  ... 

Hwy  64/74  . 

Lake  Lure  . 

NC  28746  ... 

848  .Soco  Road  . 

Maggie  Valley . 

NC  27651  ... 

3100  Arendell  Street  .. 

Morehead  City  . 

NC  28557  ... 

3410  Bridges  Street  ... 

Morehead  City . 

NC  28557  ... 

2136  Rockford  Street  . 

Mt.  Airy  . 

NC  27030  ... 

4220  Six  Forks  Road  . 

Raleigh,  NC  . 

NC  27609  ... 

1011  E.  Innes  Street  .. 

Salisbury . 

NC  28144  .„ 

2929  Market  Street 

Wilmington . 

NC  28403  .„ 

215  Hwy.  2  E  . . 

Devils  Lake . .'. . 

ND  58301  ... 

Gulf  St  . 

CorKord . 

NH  03301  ... 

>75  W.  Hancock  St. 

Manchestei^ 

NH  03102  .:. 

Rte.  23  Southside . 

Oneonta . 

NY  13820  ... 

1125  E.  Gore  Blvd . 

Lawton . 

OK  73501  ... 

?600  N  Broadway _ 

Moore  . 

OK  73160  ... 

6101  N.  Santa  Fe . 

Oklahoma  City . 

OK  72118  ... 

1-35  &  H\«y  72 . . 

Perry  . 

OK  73077  ... 

3708  Richland  Ave. 

Aiken . 

SC  29801  ... 

US  Hwy.  1. 

1539  Horseshoe  Dr  .... 

Columbia  . 

SC  29223  ... 

1215  NE  Hwy.  72  By- 

Grer)wood . 

SC  29649  ._ 

pass. 

US  21  Bypass/261  An- 

Rock  Hin  . 

SC  29730  ... 

derson  Rd 

7136  Asheville  Hwy  .... 

Spartanburg . 

SC  29303  ... 

St.  George . 

SC  _ 

Telephone 


(218)  829-2811 
(612)  739-7300 


(704)  277-1800 

(919)  972-9426 
(704)  845-2810 

(910)  592-4157 
(919)  338-8900 

(910)  433-2100 

(919)  751-1999 

(919)  736-4510 

(910)  228-0231 

(919)  465-6888 
(919)  480-2600 

(919)  527-3200 
(704) 625-2525 
(704) 926-9106 
(919)  247-3434 

(919)  247-2940 

(910)  789-2000 
(919)  787-2300 
(704) 633-8850 
(910)  763-3318 


(701)  662-6760 


(603)  224-401 1 
-(603)  624-011 1 


(607)  433-2250 


(405)  353-0200 

(405)  794-6611 
(405)  848-1919 
(405)  336-2218 

(803)641-1100 

(803)  736-1600 
(803) 223-2838 

(803)  329-2100 

(803)  578-5530 

(803)  563-4180 
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Property  name 

PO  Box/Rt  No. 

Street  address 

UT 

UT0072  . 

Shilo  Inn — Kanab  . 

296  W.  100  N  . 

UT0064  . 

Travelers  Inn  . 

877  N.  400  W'..... . 

UT0065  . 

Super  8  Motel . 

889  N.  Main  St  . 

UT0066  . 

Motel  6  #1082  . 

1500  W.  Riverside  Rd. 

UT0067  . 

Fairfield  Inn . 

1515  S.  University 

Ave. 

460  E.  Saint  George 
Blvd. 

480  Wakara  Way . 

UT0071  . 

Weston’s  Econolodge  . 

University  Park  Hotel 
&  Suites. 

Comfort  Inn  . . 

UT0068  . 

UT0070  . 

8955  S.  255  W  . 

UT0069  .  . . 

Sleep  Inn  . 

1 0676  South  300  West 

1 110063 

31 1  E.  Main  . 

WA 

WA0255  . 

B/W  Tulalup  Inn . 

6128  Marine  Dr  . 

WA0253  . 

The  Tyee  Hotel . 

500  Tyee  Drive . 

WA0256  . 

Best  Western  Ever- 

13700  Aurora  Ave.  N  . 

WA0254  . 

green. 

B/W  Tumwater  Inn  . 

5188  Capita!  Blvd . 

WA0252  . 

Rio  Mirada  Motor  Inn  . 

1603  Terrace  Heights 
Dr.. 

WV 

WV0157  . 

Mid  Town  Motel . 

3(X)  Crim  Ave . 

W VO 153  . 

Colonial  Hotel  (Back 
Unit). 

Edens  Motel  . 

- 

24  N.  Kanawha  St . 

W VO 155  . 

Rt.  1  Bx  285  . 

Edens  Fork  . 

W VO 154  . 

WV0158  . 

Days  Inn  (Randolph 
Center). 

Summersville  Motor 

Rt.  1 9  Bx  700  . 

1 200  Harrison  Ave . 

WV0156  . 

Inn. 

Greenwood  Motel  . 

PO  Box  622  . 

WY 

i 

WY0086  . 

Casper  Hilton  Inn  . 

800  N.  Poplar  . 

WY0087  . 

Best  Western  Lodge  at 
Jackson  Hole. 
Driftwood  Inn  Motel 

80  S.  Scott  Ln . 

WY0085  . 

61 1  W.  Main  St . 

WY0088  . 

Riverton. 

Holiday  Inn 

Thermopolis 

1 15  E.  Park  St . . 

AL 

AL0005  . 

Quality  Inn  University 
Center. 

Rodeway  Inn  . 

1577  S.  College  St . 

7725  Mobile  Hwy . 

AL0158  . 

AL0097  . 

Midtown  Econo  Lodge 
Econo  Lodge  of  Troy  .. 

1  S.  Beltline  Hwy . 

AL0041  . 

PO  Box  1086  . 

1013  US  Hwy.  231  S. 

AZ 

AZ0158  . 

Econo  Lodge  Lucky 
Lane. 

Goodyear  Comfort  Inn 
Econo  Lodge  . 

2480  E.  Licky  Ln . 

AZ0175  . 

AZ0149  . 

. 

1770  N.  Dysart  Rd . 

AZ0089  . 

Radison  Tempe  Mis¬ 
sion  Palms. 

Rodeway  Inn  Phoenix 
Airport  East  Tempe. 
Rodeway  Inn  North  .... 
Econo  Lodge  . 

60  E.  Fifth  St . 

AZ0150  . 

1550  S.  52nd  St . 

AZ0137  . 

1365  W.  Grant  Rd . 

AZ0179  . 

1706  N.  Park  Dr . 

CA 

CA1107  . 

Quality  Inn-Airport  . 

4500  Pierce  Rd . 

CA0281  . 

Comfort  Inn . 

66  S.  Main  St . 

CA0622  . 

Comfort  Inn . 

1909  S.  Business 

CA1277  . 

Bay  Club  Hotel  &  Ma¬ 
rina. 

Comfort  Inn . 

Center  Dr.. 

2131  Shelter  Island 

CA0696  . 

Drive. 

1215  S  First  St  . 

CA0066  . 

Villa  Inn  Mote! . 

1600  Lincoln  Ave.  . . 

City 


Kanab 
Layton 
Moab  .. 
Ogden 
Provo  . 


Saint  George  . 
Salt  Lake  City 


Sandy  . 

South  Jordan 
Vernal  . 


Marysville 
Olympia  .. 
Seattle  .... 


Tumwater 
Yakima  .... 


Belington . 

Buckhannon 

Charleston  .. 
Elkins . 


Mt.  Nebo  ... 
Pennsboro 


Casper  . 
Jackson 


Riverton  . 

Thermopolis 

Auburn . 


Hope  Hull 

Mobile  . 

Troy  . 


Flagstaff 


Goodyear 
Holbrook  . 
Tempe  .... 


Tempe  .. 

Tucson  .. 
Winslovir 


Bakersfield . . 

Milpitas  . 

San  Bernardino 

San  Diego . 


State/zip 


Telephone 


San  Jose  .. 
San  Rafael 


UT  84741 
UT  84041 
UT  84532 
UT  84405 
UT  84606 

UT  84770 

UT  84108 

UT  84070 
UT  84095 
UT  84078 


WA  98271 
WA  98512 
WA  98133 

WA  98501 
WA  98901 


WV  26250  . 
WV  26201- , 

WV  25312 
WV  26241 

WV  26679 

WV  26415 


WY  82601 
WY  83025 


WY  82501 
WY  82443 


AL  36830 

AL  36043 
AL  36606 
AL  36863 


AZ  86001 

AZ  85338 
AZ  86025 
AZ  85281 

AZ  85281 

AZ  85745 
AZ  86047 


CA  9.3308 
CA  95035 
CA  92408 

CA  92106 

CA  95110 
CA  94901 


(503)  641-6565 
(801)  544-5577 
(801)  259-8868 
(801)  627-2880 
(801)  377-9500 

(801)  673-1861 

(801)  581-1000 

(801)  255-4919 
(801)  572-2020 
(801)  789-2000 


(206)  659-4488 
(206) 352-051 1 
(206) 361-3700 

(206) 956-1235 
(509) 457-1444 


(304)  823-2330 
(304) 472-3000 

(304)  342-1591 
(304)  636-8948 

(304) 872-5151 

(304)  873-1487 

(307) 266-6000 
(307) 739-9703 

(307)  856-181 1 

(307)  864-3131 

(205)  821-7001 

(205)  281-7151 
(205)  479-5333 
(205)  566-4960 

(602)  774-7701 

(602)  932-9191 
(602)  542-1448 
(602)  894-1400 

(602) 967-3000 

(602)  622-7791 
(602)  289-4687 


(805)  324-5555 
(408) 262-7666 
(909) 889-0090 

(619) 225-1604 

(408) 280-5300 
(415)  456-4975 
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Prc^rly  name  PO  Box/Rt  No. 


CA0896  .  Comfort  Suites  John 

Wayne  Airport. 

CA1001  .  Best  Western  Santa 

Monica  Gateway 
Hotel. 

CA0933  .  Quality  Inn  . 

CT0211  .  Quality  Inn  . . . 

HI 

H10005  .  Hotel  Hana  Maui  .  PO  Box  158 

HI0031  .  Ala  Moana  Hotel . 

HI0138  .  Alana  Waikiki  Hotel  .... 


Street  address 


1920  Santa  Monica 
Blvd.. 


HI0036  .  Colony  Surf  Hotel . 

HI0100  .  Colony’s  Pacific  Mon¬ 

arch  Hotel. 

HI0042  .  Halekulani  Hotel  . 

H10047  .  Hawaii  Prince  Hotel  .... 

HI0052  .  Hawaiian  Waikiki 

Beach  Hotel. 

HI0131  .  Hawaiiana  Hotel  . 

HI0054  .  Hilton  Hawaiian  Village 

Hotel. 

HI0061  .  Hyatt  Regency  Waikiki 

HI0062  .  Ilikai  Hotel . 

HI0065  . .  Imperial  Hawaii  Resort 

HI0067  .  Kuhio  Village  Resort ... 

HI0133  .  Marine  Surf  Waikiki 

Hotel. 

HI0071  .  Miramar  at  Waikiki . 

HI0075  .  New  Otani  Kaimana 

Beach  Hotel. 

HI0083  .  Outrigger  Malia  Hotel  . 

H10084  .  Outrigger  Priixe  Kuhio 

Hotel. 

HI0078  .  Outrigger  Reef  Hotel  .. 

HI0088  .  Outrigger  Reef  Towers 

HI0090  .  Outrigger  Royal  Is¬ 

lander. 

HI0081  .  Outrigger  Waikiki  Hotel 

HI0096  .  Outrigger  Waikiki  Tow¬ 

ers. 

HI0098  .  Pacific  Beach  Hotel  .... 

HI0107  .  Royal  Garden  at 

Waikiki. 

HI0105  .  Royal  Hawaiian  Hotel 

Sheraton. 

HI0074  .  Sheraton  Moana 

Surfrider  Hotel. 

HI0109  .  Sheraton  Waikiki  Hotel 

HI0121  .  Turtle  Bay  Hilton  Golf 

and  Tennis  Resort. 

H10016  .  Maui  Prince  Hotel 

Makena  Resort. 

HI0017  .  Maui  Sun  Hotel . 

HI0165  .  Colony’s  Poipu  Kai 

Resort. 

HI0029  .  Hyatt  Regency  Kauai 

Resort  and  Spa. 

HI0027  .  Sheraton  Kauai  Beach 

Resort. 

HI0150  .  Colony’s  Napifi  Shores 

Resort. 

HI0003  .  Embassy  Suites  Hotel 

H10007  .  Kaanapali  Alii . 

HI0008  .  Kaanapali  Beach  Hotel 

H10019  .  Royal  Kahana  Resort  . 

HI0151  .  Sheraton  Maui  Hotel  .. 

HI0022 . Weslin  Maui  . . 


Hana  Hwy . 

410  Atkinson  Dr . 

1956  Ala  Moana  Blvd. 

2895  Kalakaua  Ave.  ... 
142  Uluniu  Ave . 

2199  Kalia  Rd . 

100  Holomoana  St . 

2570  Kalakaua  Ave.  ... 

260  Beach  Walk  _ 

2005  Kalia  Rd . 

2424  Kalakaua  Ave.  ... 
1777  Ala  Moana  Bfvd. 

205  Lewers  St . . 

2463  Kuhio  Ave . 

364  Seaside  Ave . 


2345  Kuhio  Ave . 

2863  Kalakaua  Ave. 


221 1  Kuhio  Ave. 
2500  Kuhio  Ave. 


2169  Kalia  Rd  . 
227  Lewers  St 
2164  Kafia  Rd . 


2335  Kalakua  Ave 
200  Lewers  St  . 


2490  Kalakua  Ave 
440  Olohana  St  .... 


2259  Kalakua  Ave 


2365  Kalakua  Ave 


2255  Kalakua  Ave  . 

57-091  Kamehameha 
Hwy. 

5400  Makena  Alaniu  . 


175  E.  Lipoa  St 
1941  Poipu  Rd  . 


1571  Poipu  Rd  .. 
2440  Hoonani  St 


5315  Honoapiilani  Hwy 

104  Kaanapali  Shores 
PI. 

50  Nohea  Kai  Dr  . 


4365  Lower 
Honoapiilani  Hwy. 


2365  Kacwiapali  Pkwy  . 


City 

State/zip 

Telephone 

Santa  Ana . . 

CA  92706  .. 

(714)  96e-5200 

Santa  Monica  . 

CA  90404  „ 

(310)  829-9100 

Sunnyvale . 

CA  94089  .. 

(408)  744-0660 

Danbury  . . . 

CT  06810  ... 

(203)  748-6677 

Hana,  Maui . 

HI  96713  .... 

(808)  248-8963 

Honolulu,  Oahu  . 

HI  96814  .... 

(808)  955-4811 

Honolulu,  Oahu  . 

HI  96815- 
1897. 

(808)  941-7275 

Honolutu,  Oahu  . 

HI  96815  .... 

(808)  923-5751 

Honolulu,  Oahu  . 

HI  96815  .... 

(808)  923-9805 

Honolulu,  Oahu  . 

HI  %815  .... 

(808)  923-231 1 

Honolulu,  Oahu  . 

HI  96815  .... 

(808)  956-1111 

Honolulu,  Oahu  . 

HI  96815  .... 

(808)  922-2511 

Honolulu,  Oahu  . 

HI  96815  .... 

(808)  923-8811 

Honolulu,  Oahu  . 

HI  96815  .... 

(808)  949-1321 

Honolulu,  Oahu  . 

HI  96815  .... 

(808)  923-1234 

Honolulu,  Oahu  . 

HI  96815  .... 

(808)  949-381 1 

Honolulu,  Oahu  . 

HI  96815  .... 

(808)  923-1827 

Honolulu,  Oahu  . ; 

HI  96815  .... 

(808)  926-0641 

Honolulu,  Oahu- . 

HI  96815  .... 

(808) 923-0277 

Honolulu,  Oahu  . 

HI  96815  .... 

(808)  922-2077 

Honolulu,  Oahu  . 

HI  96815  .... 

(808)923-1555 

Honolulu,  Oahu  . 

HI  96815  .... 

(808)  923-7621 

Honolulu,  Oahu  . 

HI  96815  .... 

(808)922-0811 

Honolulu,  Oahu  . 

HI  96815  . 

(808)  923-31 1 1 

Honolulu,  Oahu  . 

HI  96815 . 

(808)  923-3111 

Honolulu,  Oahu  . 

HI  96815 . 

(808)  922-1961 

Honolulu,  Oahu  . 

HI  96815  . 

(808)923-0711 

Honolulu,  Oahu  . 

HI  96815 . 

(808)  922-6424 

Honolulu,  Oahu  . 

HI  96815 . 

(808)  922-1233 

Honolulu,  Oahu  . 

HI  96815  . 

(808)  943-0202 

Honolulu,  Oahu  . 

HI  96815  . 

(808)923-7311 

Honolulu,  Oahu  . 

HI  96815 . 

(808)  922-3111 

Honolulu,  Oahu  . 

HI  96815 _ 

(808)  922-1422 

Kahuku,  Oahu  . 

HI  96731  . 

(808)  293-8811 

Kihei,  Maui . 

HI  96753 _ 

(808)  874-1111 

Kihei,  Maui . 

HI  96753  . 

(808)  875-9000 

Koloa  . 

HI  96746  . 

(808) 742-2229 

Koloa,  Kauai . 

HI  96756  . 

(808)  742-1234 

.  Koloa,  Kauai . 

HI  96756  ..._ 

(808) 742-1661 

Lahaina,  Maui . 

HI  96761  . 

(808) 669-8061 

Lahaina,  Maui . 

HI  96761  . 

(808)  661-2000 

Lahaina,  Maui . 

HI  96761  . 

(808)  617-1400 

Lahaina,  Maui . 

HI  96761  . 

(808)  661-0011 

Lahaina,  Maui . 

HI  96761  . 

(808)  669-591 1 

Lahaina,  Maui . 

HI  96761- 
1991. 

(808)  661-0031 

Lahaina,  Maui . r . 

HI  06761  _ 

(808)  667-2525 
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Index 

Property  name 

PO  Box/Rt  No. 

Street  address 

HI0013  . 

Manele  Bay  Hotel . 

1 

Manele  Hwy . 

Ht00?6 

The  Westin  Kauai . 

3610  Rice  St . 

Him  £17 

Colony's  Kaluakoi 

Hotel  and  Golf  Club. 
Sheraton  Luxury  Hotel 

PO  Box  1977  . 

HI0030  . 

PO  Box  3069  . 

5520  Ka  Haku  Rd . 

HI0159  . 

Hilton  Waikoloa  Village 
Four  Seasons  Resort 

69-425  Waikoloa  Dr ... 

HI0004  . 

3900  Wailea  Alanui  Dr 

HI0006  . 

Wailea. 

Grand  Hyatt  Wailea 
Resort  Hotel  and 

Spa. 

Ihilani  Resort  and  Spa- 
Ko  dina  Resort. 

3850  Wailea  Alanui  Dr 

HI0163  . 

92-1001  Olani  St  . 

lA 

IA0071  . 

Rath  Inn . 

315  Chamberlin  . 

IA0072  . 

Rath  Inn . 

Rr  2  Box  182  . 

IL 

IL0009  . 

Econo  Lodge  Charles¬ 
ton. 

Quality  Inn  Collinsville 
Ecorfo  Lodge 

Effingham. 

Comfort  Inn  Elmhurst  . 

8109  W.  Lincoln  . 

IL0490  . 

475  North  Bluff  Road  . 

IL0099  . 

1205  N.  Keller  Dr  . 

IL0096  . 

370  N.  Rt.  83 . 

IL0217  . 

Comfort  Inn  Joitet 

3235  Norman  Ave  . 

IL0073  . 

North. 

Confort  Inn  Lincoln . 

281 1  Woodlawn  Rd  .... 

IL0200  . 

Hampton  Inn  Moline  ... 
Comfort  Inn  Pekin  . 

6920  27th  St . 

IL0467  . 

3240  Vandever  Ave  .... 

II  naq? 

Comfort  Inn  Pontiac  ... 

1821  W.  Reynolds  St  . 
6810  N.  Mannheim  Rd 

H.0402  . 

Quality  Inn  O’Hare . 

IL0494  . 

Quality  Inn  Villa  Park  .. 

10  W.  Roosevelt  Rd  ... 

KS 

KS0026  . 

Comfort  Inn . 

1214  . 

South  Washington  . 

MD 

MD0042  . 

Harrison’s  Pier  5  Clar- 

711  Eastern  Ave . 

MD0246  . 

ion  Inn. 

Comfort  Inn  Con- 

PO  Box  730  . 

4500  Crain  Hwy . 

MD0067  . 

ference  Center. 

Econo  Lodge  . 

PO  Box  730  . 

US  301  and  US  50  at 

Mnnn7q 

Econo  Lodge  Andrews 
Airforce  Base. 

Econo  Lodge 
Gaithersburg. 

Steep  Inn  Kent  Island 
Grasonville. 

Comfort  Inn . 

MD  3. 

7851  Malcolm  Rd  . 

MD0117  . 

18715  N.  Frederick 

MD0125  . 

Ave. 

101  VFW  Ave  . 

MD0004  . 

6205  Annapolis  Rd  .... 

MD0147  . 

Econo  Lodge  . 

PO  Box  1661  . 

US  Rt.  30l'  and  MD 

MD0150  . 

Comfort  Suites . 

Rt.  6. 

14402  Laurel  Ave . 

MD0040  . 

Comfort  Inn  BWI  Air- 

6921  Baltimore  Anneip- 
olis  Blvd. 

10100  Ocean  Hwy . 

MD0196  . 

port. 

Sheraton  Fontaine- 

MD0216  . 

MD0225  . 

bleau  Hotel. 

Comfort  Inn  Salisbury  . 
Comfort  Inn  Beacon 

2701  N.  Salisbury  Blvd 
Lore  Rd . 

MD0238  . 

Marina. 

Comfort  Inn  Con- 

451  WMC  Dr  . 

ference  Center. 

NC 

NC0162  . 

Comfort  Inn-River 

800  Fairview  Rd  . 

NC0104  . 

Ridge. 

Econolodge  of  Boone  . 

Rt.  6  Box  46 . 

2419  Hwy  105  . 

NC0270  . 

High  Country  Inn  . 

PO  Box  1339  . 

1785  Hwy  105  . 

NC0295  . 

Comfort  Inn . 

2001  Veasley  Street  . 

City 

State/zip 

Telephone 

Lanai  City,  Lanai  . 

HI  96763  . 

(808)  565-7700 

Lihue,  Kauai  . 

HI  96766  . 

(808)  245-5050 

Maunaloa,  Molokai  . 

HI  96770  . 

(808)  552-2555 

Princeville,  Kaiiai . 

HI  96722- 
3069. 

(808)  826-9644 

Waikoloa . 

HI  96743  . 

(808)  886-1234 

Wailea,  Maui . 

HI  96753  . 

(808)  874-8000 

Wailea,  Maui . 

HI  96753  . 

(808)  875-1234 

West  Oahu,  Oahu  . 

HI  96707 

(808) 679-0079 

Denison  . 

lA  51442  . 

(712) 263-2500 

Missouri  Valley  . 

lA  51555  . 

(712)  642-4011 

Charleston  . 

IL  61920  . 

(217)  345-7689 

(618)  344-7171 
(217)  347-7131 

Collinsville . 

IL  62234  . 

Effingham  . 

IL  62401  . 

Elmhurst  . 

IL  60126  . 

(708) 941-9444 
(815) 436-5141 

(217) 735-3960 
(309)  762-1711 
(309)  353-4047 
(815)  842-2777 
(708) 297-1234 

1  (708)  941-9100 

(913) 238-7887 

Joitet  . 

IL  60435  . 

Lincoln  . . . 

IL  62656 

Moline  . 

IL  61265  . 

Pekin . 

IL  61554  . 

Pontiac  . . 

IL  61764  . 

Rosemont  . 

IL  60018  . 

Villa  Park  . 

IL  60118  . 

Junction  City  . . 

KS  66441  ... 

Baltimore  . . 

MD  21202  ... 

(410) 783-5553 

Bowie . 

MD  20718  ... 

(301) 464-0089 

Bowie . 

MD  20718  ... 

(301) 464-0089 

Clinton  . 

MD  20735  ... 

(301) 856-2800 

Gaithersburg . 

MD  20879  ... 

(301) 474-0003 

Grasonville . 

MD  21638  ... 

(410) 827-5555 

Landover  Hills . 

MD  20784  ... 

(301)  322-6000 

LaPlata  . 

MD  20646  ... 

(301) 934-1400 

Laurel . 

MD  20707  ... 

(301)  206-2600 

Linthicum  . 

MD  21225  ... 

(410) 789-9100 

Ocean  City . 

MD  21842  ... 

(410)  524-3535 

Salisbury . 

MD  21801  ... 

(410)  543-4666 

Solomons . 

MD  20688  ... 

(410)  326-6303 

Westminister . 

MD  21158  ... 

(410) 857-1900 

Asheville  . 

NC  28803  ... 

(704) 298-9141 

Boone  . . 

NC  28607  ... 

(704) 264-4133 

Boone  . 

NC  28607  ... 

(704) 264-1000 

Greensboro . 

NC  27407  .. 

(910) 294-6220 
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NY0244  .  The  Millenium  Hilton  ...  , 


55  Church  St  .  New  York .  NY  10007  ...  !  (212)  69S-2001 


OK0015 .  Best  Western- 

Glenpool/Tulsa. 

OK0038  .  Holiday  Inn  Express  ... 

OK001 1  .  Best  Western  Cin¬ 

derella  Motor  Inn. 


14831  S.  Casper  .  Glenpool  .  OK  74033  ...  (918)  322-5201 

801  S.  Meridian .  Oklahoma  City .  OK  73108  ...  (405)  942-8511 

623  Kickapoo  Spur .  Swawee  .  OK  74801  ...  (405)  273-7010 


Comfort  Inn 


908  Industrial  Dr.  N  ....  Summersville .  WV  26651  ..  (304)  872-6500 


WY0020  .  Best  Western  Sunrise 

Cody. 

WY0038  .  Hotel  6  #1235  Gillette 

WY0064  .  Days  Inn  Riverton . 


1407  8th  St . . .  Cody  .  WY  82414  ..  (307)  587-5566 


Deletions 
CT 

CT0216  .  Lamplighter  Motel . 

CT0202  .  Blackberry  River  Inn  ... 

CT0193  .  New  City  Hotel  . 

HI 

HI0033  .  Aloha  Surf  Hotel . 

HI0037  .  Colony’s  Diamond 

Head  Beach  Hotel. 

HI0038  .  Continental  Surf . 

HI0039  .  Coral  Reef  Hotel . 

HI0040  .  Driftwood  Hotel . 

HI0069  .  Kaulana  Kai  Hotel  . 

HI0070  .  Liliuokalani  Gardens  ... 

HI0076  .  Ocean  Resort  Hotel 

Waikiki  Diamond 
Head. 

H 10077  .  Ocean  Resort  Hotel 

Waikiki  Pali. 

HI0101  .  Pagoda  Hotel . 

HI0102  . .  Park  Plaza  Waikiki 

Hotel  GRC  Building. 

HI0103  .  Park  Shore  Hotel . 

HI0108  .  Seaside  Hotel . 

HI0110  .  Sherry  Waikiki  Joy 

Hotel. 

HI0111  .  Tradewinds  Plaza . 

HI0114  . .  Waikiki  Gateway  Hotel 

HI0115  .  Waikiki  Grand  Hotel  ... 

HI0118  .  Waikiki  Sand  Villa . 

HI0140  .  Kona  Village  Resort  ... 

HI0024  .  Diamond  Resort  . 

HI0002  .  Kamaole  Sands . 

HI0012  .  Mana  Kai  Maui  . 

HI0021  .  Stouffer  Wailea  Beach 

HI0028  .  Stouffer  Waiohai 

Beach  Resort. 

HI0009  .  Kahana  Beach  Resort 


HI001 1  .  Lahaina  Hotel 

HI0015  .  Maui  Kai  . 


PO  Box  1299 


HI0014  .  Maui  Marriott  . 

HI0020  .  Royal  Lahaina  . 

HI0018  .  The  Plantation  Inn . 

HI0023  .  Maalaea  Yacht  Marina 

KS 

KS0090  .  Econo  Lodge  . 

NC 

NC0292  .  Quality  Inn  &  Suites 

"Crownpoint”. 

NC0233  .  Econo  Lodge  f-55 . 


2105  Rodgers  Dr .  Gillette  .  WY  82716 

909  W.  Main .  Riverton  .  WY  82501 


231  E.  Main  St  .  Clinton  .  CT  06413 

542  Rt.  44 .  Norfolk  CT  06058 

2  Haviland  St .  Nonwalk .  CT  06854 


444  Kanekapolei  St  ....  Honolulu,  Oahu  . j  HI  96815  . 

2947  Kalakaua  Ave  ....  Honolulu,  Oahu  . 1  HI  96815  . 

2426  Kuhio  Ave .  Honolulu,  Oahu  .  HI  96815  . 

2299  Kuhk)  Ave .  Honolulu,  Oahu  .  HI  96815  , 

1696  Ala  Moana  Blvd  .  Honolulu,  Oahu  .  HI  96815 

2425  Kuhio  Ave .  Honolulu,  Oahu  .  HI  96815 

300  Wai  Nani  Way  Honolulu,  Oahu  .  HI  96815 

175  Paoakalani  Ave  ...  Honolulu.  Oahu  .  HI  96815 


(307)  68&-8600 
(307)  856-9677 


(203) 669-8486 
(203)  542-5100 
(203)853-1112 


(808)  923-0222 
(808)  922-1928 

(808)  922-2755 
(808)  922-1262 
(808)  949-0061 
(808)  922-7777 
(808) 926-3636 
(808) 922-3861 


175  Paoakalani  Ave  ...  1  Honolulu,  Oahu  .  HI  96815  .  (808)  922-3861 


1525  Rycroft  St  . |  Honolulu,  Oahu  .  HI  96815 

1956  Ala  Moana  Blvd  .  I  Honolulu,  Oahu  .  HI  96815 


2586  Kalakaua  Ave  .. 

342  Seaside  Ave . 

334  Lewers  St . 


2572  Lemon  Rd . 

2070  Kalakaua  Ave 
134  Kapahulu  Ave  .. 
2375  Ala  Wai  Bh/d  .. 


555Kaukahi  . 

2695  S.  Kihei  Rd . 

2960  S.  Kihei  Rd . 

3550  Wailea  Alanui  .... 
2249  Poipu  Rd  . 


4221  Lower 
Honapiilani. 

127  Lahainaluna  Rd  ... 
106  Kaanapali  Shores 
Dr. 

100  Nohea  Kai  Dr  . 

2780  Kekaa  Dr  . 

174  Lahainaluna  Rd  ... 
30  Hauoli  . 


6245  W.  Kellogg 


Honolulu,  Oahu  .  HI  96815  .. 

Honolulu.  Oahu  .  HI  96815  .. 

Honolulu,  Oahu  .  HI  96815  .. 

Honolulu,  Oahu  .  HI  96815  .. 

HofWiulu,  Oahu  .  HI  96815  .. 

Honolulu,  Oahu  .  HI  96815  ., 

Honolulu,  Oahu  .  HI  96815  . 

Kailua  Kona .  HI  96745  . 

Kihei,  Maui . HI  96753  . 

Kihei,  Maui .  HI  96753  . 

Kihei,  Maui .  HI  96753  . 

Kihei.  Maui .  HI  96753  . 

Koloa,  Kauai .  HI  96756  . 

Lahaina,  Maui .  HI  96761  . 

Lahairta,  Maui .  HI  96761  . 

Lahaina,  Maui .  HI  96761  . 

Lahaina,  Maui .  HI  96761  . 

Lahaina,  Maui .  HI  96761  , 

Lahaina,  Maui .  HI  96761 

Wailuku,  Maui .  HI  96793 

Wichita .  KS  67209 

Charlotte  .  NC  28227 


2501  Sardis  Road  Charlotte  .  NC  28227 

North. 

1952  Cedar  Creek  Rd  Fayetteville  .  NC  28302 


(808)  941-6611 
(808)  941-7275 

(808)923-0411 
(808)  923-9277 
(808) 923-2300 

(808)  922-4555 
(808)  955-9741 
(808) 923-1511 
(808) 

(808)  325-5556 
(808) 
(808) 
(808) 
(808) 

(808)742-9511 


(808)  667-1200 
(808) 
(808) 
(808) 

(316)  945-5261 

(704)  845-2810 
(919)  433-21  i  -' 
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Imtex  ' 

Pnofiaiy  name 

PO  Box/Rt  No. 

Stueet  address 

L 

City  . 

State/2ip 

.  T  elephone 

NC0007  . 

NC0100 _ 

NC0T9S . 

NC0297  _ 

NC0246  . 

NC012fr _ 

NC0008  ........ 

Econo  Lodge  . 

The  Comfort  Inn  . 

Comfort  Inn  North 
Oceanfront. 

Comfort  Ifin . 

Comfort  Inn  ; .  . 

Econo  Lodge — Crystal 
Coastal. 

Comfort  Inn  Selma  . 

PO  Box  3437  . 

704  Hwy.  70  Bypass  E 
909  Nk  Spence  Ave  .... 
401  N.  Virginia  Trail  ... 

200  W.  Newber  Road  . 

848  Soco  Rd  . 

341.0  Bridges  St  . . 

1-96  Exit  97  . . 

Goldsboro . 

Goldsboro  . . 

'  Kill  Devil  Hills . 

Kinston . . . 

Maggie  Valley . .  1 

Morehead  City  _ _ _  i 

Selma  . . . 

NC  27532  ... 
iNC  27532  _ 
NC  27946  ... 

NC2ffiOT  _. 
iNC2875t  ... 
;NC.  28557  ...^' 

;  NC27S76 

(9 19)  .736-45 10 
(919)751-1999 
(919)  480-2600 

(919)  527-3200 
(704) 926-9106 
(919)  247-2940 

(919)  965-5200 

IFK  Dor.  W-2T244  FflW  R-2fi-fl4;  »:45  amf 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

[FHWA  Docket  No.  94-2] 

Department  of  Transportation’s 
Response  to  IVHS  AMERiCA’s 
Procurement  Recommendations 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice. 

SUMMARY:  The  Department  of 
Transportation  (the  Department) 
requested  that  IVHS  AMERICA,  as  part 
of  its  function  as  a  utilized  Federal 
Advisory  Committee,  provide 
recommendations  on  procurement 
issues  pertaining  to  the  national 
Intelligent  Vehicle  Highway  Systems 
(IVHS)  program.  IVHS  AMERICA 
replied  hy  submitting  an  October  1993 
paper,  “Procurement  Issues  in  IVHS 
Development  and  Deployonent.”  This 
notice  sets  forth  the  Department  of 
Transportation’s  response  to  IVHS 
AMERICA’S  procurement 
recommendations. 

FOR  FURTHER  INFORMATION  CONT/CCT: 
Beverly  Russell,  Joint  Intelligent 
Vehicle-Highway  Svstems  Program 
Office,  HVH-10,  (202)  366-2202,  Fax: 
(202)  366-8712,  or  Julie  Dingle,  Office 
of  the  Chief  Counsel,  HCC-32,  Federal 
Highway  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590, 

(202)  366-1394.  To  ^tain  a  copy  of 
IVHS  AMERICA’S  paper,  “Procurement 
Issues  in  IVHS  Development  and 
Deployment,’’  contact  IVHS  AMERICA. 
400  Virginia  Avenue,  SW.,  suite  800, 
Washington,  DC  20024-2730,  (202)  484- 
4847,  Fax:  (202)  484-3483. 
SUPPLEMENTARY  INFORMATION:  The 
objective  of  the  national  IVHS  program 
is  to  apply  advanced  technology  in  the 
areas  of  information  processing, 
communications,  traffic  control,  and 
electronics  to  improve  safety,  reduce 
congestion,  increase  mobility,  reduce 
the  energy  and  environmental  harm 
caused  by  transportation,  and  increase 
economic  productivity.  The  IVHS  also 
incorporates  the  use  of  strategic 
planning  and  innovative  management 
practices  at  all  levels  of  government  to 
implement  those  initiatives  which 
enhance  our  national  surface 
transportation  system,  strengthen  our 
economy,  and  benefit  a  broad  range  of 
users. 

The  Department  requested  that  IVHS 
AMERICA  provide  recommendations  on 
procurement  in  response  to  both  public 
and  private  sector  concerns  that  existing 
I  t  deral  and  State  procurement  laws 
t.oiild  serve  as  a  constraint  to  IVHS 


deployment.  The  Department  published 
a  Report  to  Congress  on  Nontechnical 
Constraints  and  Barriers  to 
Implementation  of  Intelligeat  Vehicle- 
Highway  System  (June  1994)  which 
discussed  several  of  the  procurement 
issues  raised  by  IVHS  AMERICA 
relating  to  IVHS  development  and 
deployment. 

In  addition,  the  Department  drafted  a 
formal  response  to  IVHS  AMERICA’S 
recommendations.  The  text  of  the  letter 
to  Mr.  James  Costantino,  Executive 
Director,  IVHS  AMERICA,  from  the 
FHWA  dated  June  3, 1994,  presenting 
the  Department’s  response  is  set  forth 
below: 

Dear  Mr.  Costantino: 

In  further  response  to  my  November 
22  letter,  I  am  forwarding  a  detailed 
response  to  IVHS  AIvffiRICA’s 
recommendations  on  IVHS  procurement 
issues.  We  also  plan  to  publish  the  • 
response  in  the  Federal  Register.  Once 
again,  I  would  like  to  thank  IVHS 
AMERICA’S  Board  of  Directors,  the 
Coordinating  Council,  and  the 
Procurement  Task  Force  for  their  efforts. 

Sincerely  yours, 

E.  Dean  Carlson, 

Executive  Director. 

Enckisure 

Department  of  Transportation’s 
Response  to  IVHS  AMERICA’S 
Procurement  Recommendations 

Note:  The  proHem  statements  and 
recommendations  are  taken  directly  from  the 
October  1993  papw,  “Procurement  Issues  in 
IVHS  Envelopment  and  Deployment,’’ 
forwarded  by  IVHS  AMERICA  in  its  role  as 
an  advisory  committee  to  the  Department  of 
Transportation.  The  Department’s  responses 
are  in  italics. 

1.  Problem  Statement:  Contractors  feel 
that  the  government  insists  upon 
receiving  more  intellectual  property 
rights  tlian  are  necessary  for  government 
purposes  and  does  not  pay  the  full  value 
of  such  rights,  reducing  the  contractor’s 
ability  to  offset  its  development  costs 
through  sales  to  other  government  and 
private  sector  buyers. 

First  Recommendation — Government 
should  only  seek  those  inteller;tual 
property  rights  necessary  for  their 
portion  of  an  IVHS  system. 

Department's  Response:  The 
Intermodal  Surface  Transportation 
Efficiency  Act  (ISTEA)  of  1991  .states 
that  one  of  the  goals  of  the  national 
IVHS  Program  is  to  support  the 
development  and  promotion  of  an  IVHS 
industry.  Balancing  competing  interests 
in  intellectual  property  rights  in  a 
manner  that  will  promote,  rather  than 
constrain,  the  development  and 
availability  of  IVHS  technologies 


presents  a  challenge.  The  Department  of 
Transportation  (the  Department)  is 
addressing  this  challenge  through  its 
research  and  development  and 
operational  testing  activities. 

Partnership  agreements,  which  serve  as 
the  contractual  mechanism  for  IVHS 
operational  tests,  clearly  state  the 
Department’s  objective  on  intellectual 
property.  Consistent  with  the  federal 
patent  policy,  non-federal  participants 
in  operational  tests  retain  title  to  the 
subject  inventions  as  an  incentive  to 
develop  technological  innovations.  The 
Department  retains  the  minimum 
license  necessary  to  meet  the  Federal 
government’s  needs,  leaving  contractors 
and  partners  with  the  necessary  rights  to 
encourage  private  sector  investment  in 
the  development  of  commercial 
products. 

Second  Recommendation — 
Government  should  create  a  uniform 
specific  policy  about  what  property 
rights  will  be  sought,  and  also  develop 
specific  publicized  methods  for  seeking 
waivers  of  the  usual  public-private 
allocation  and  be  willing  to  negotiate 
these  issues  before  a  contract  is 
awarded. 

Department’s  Response:  As  noted 
above,  the  Department’s  current  policy 
is  to  provide  its  partners  and  contractors 
with  title  to  subject  inventions 
developed  as  part  of  the  IVHS  program. 
The  Department  maintains  only  an 
irrevocable  license.  This  is  a  minimum 
right  which  cannot  be  “negotiated 
away.’’  However,  the  Department 
strongly  supports  U.S.  IVHS  product 
development  and  would  not  take  action 
which  would  infringe  on  its  commercial 
viability.  The  Department  is  therefore 
committed  to  not  only  outlining  this 
policy  in  its  contracts  and  partnership 
agreements,  but  to  also,  developing  a  set 
of  principles  and  guidelines  which  will 
be  published  within  calendar  year  1994. 

Third  Recommendation — Government 
should  utilize  the  experience  from  other 
IVHS  procurements  and  other  federal 
agencies  to  address  this  issue. 

Department’s  Response:  We  agree  that 
the  liepartment  can  learn  from  other 
agencies  which  have  developed 
innovative  procurement  mechanisms. 
The  Department  reviewed  other  Federal 
agencies’  policies  before  developing  the 
standard  partnership  agreement  which 
is  used  for  IVHS  operational  tests.  The 
agreement  has  been  slightly  refined  and 
modified  based  on  experiences  gained 
throughout  the  life  of  the  Program.  The 
Def«rtment  has  also  begun  using  other 
procurement  mechanisms  to  solicit 
IVHS  projects  (e.g.,  the  broad  agency 
announcement  for  the  automated 
highw'ay  system)  and  will  continue  to 
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seek  guidance  on  innovative  means  to 
facilitate  procurement 
2.  Problem  Statement:  The 
development  and  deployment  of  IVHS 
systems  will  frequently  entail 
coordination  of  overlapping 
governmental  requirements,  either  of 
different  levels  (federal,  state,  etc.)  or  of 
regional  groups  te.g.,  EZ  PASS),  and 
nationwide  deployment  efforts  will 
involve  applications  of  similar  systems 
in  varying  state  and  local  jurisdictions. 
Coordination  of  these  overlapping  and 
sometimes  conflicting  requirements  will 
require  time  and  resources  as  well  as 
present  potential  obstacles. 

Hecommendation — The  federal 
government  should  spearhead  efforts  to 
coordinate  requirements,  through 
demonstration/model  rules  for  IVHS 
procurements,  seeking  revisions  to 
ISTEA  authority  to  allow  interstate 
compacts  so  that  regional  requirements 
can  be  conformed,  and  through 
providing  information  to  the  IVHS 
community  about  the  scope  and 
existence  of  conflicting  rules. 

Department’s  Response:  The 
Department  recognizes  the  complexity 
and  cost  involved  in  complying  with 
procurement  regulations  that  will  vary 
among  jurisdictions  and  levels  of 
’^government.  Several  efforts  are  planned 
or  underway  to  respond  to  the  concerns 
of  the  IVHS  community. 

Adherence  to  multiple  requirements, 
of  course,  will  take  time,  but  the 
Department  will  seek  to  reduce 
unnecessoiy  delays  caused  by  conflicts 
which  may  arise  late  in  the  course  of 
IVHS  projects.  The  Department  will 
encourage  jurisdictions  to  involve  their 
procurement  representatives  early  in  the 
process  of  project  formation  so  that  they 
are  aware  of  project  goals  and  can 
immediately  set  out  to  identify  and 
resolve  potential  conflicts.  By  involving 
procurement  specialists  early  in  the 
project,  jurisdictions  may  Hnd  that  some 
procedures  can  be  established  that  will 
be  satisfactory  to  all  parties,  eliminating 
duplication  of  procedures. 

Several  efforts  are  underway  at  the 
Department  to  gather  information  on 
multiple,  conflicting  requirements  that 
inhibit  the  progress  of  IVHS  projects. 
The  Department  completed  a  study  in 
September  1993,  investigating  multi- 
jurisdictional  issues  encountered  by  six 
metropolitan  areas  implementing 
varying  scales  of  traffic  management 
projects.  The  Department  has  also 
completed  case  studies  of  several  IVHS 
operational  tests  involving  multiple 
jurisdictions,  including  Advance,  HELP, 
Transcom/Tran-smit,  and  Advantage  I- 
75.  and  preparations  are  underway  to 
monitor  additional  tests.  Program-wide 
evaluations  of  operational  tests  will 


yield  more  information  on  specific 
problems  encountered  in  multi- 
jurisdictional  IVHS  procurements,  and 
the  Department  will  share  evaluation 
results  with  the  public  and  the  IVHS 
community. 

Regional  operational  authorities  may 
be  an  appropriate,  efficient  mechanism 
for  coordinating  IVHS  systems  across 
jurisdictional  boundaries  and  reducing 
multiple  requirements.  The  merits  of 
recommending  legislative  changes  to 
permit  the  formation  of  interstate 
compacts  for  deployment  of  IVHS  are 
under  consideration  by  the  Department. 

It  should  be  recognized,  however,  that 
many  communities,  municipalities,  and 
states  believe  it  is  in  the  best  interest  of 
their  constituencies  to  retain  operational 
and  oversight  authority  over  their  traffic 
management  systems.  The  Department 
will,  in  any  event,  pursue  policies  that 
will  promote  the  successful 
coordination  of  IVHS  across 
jurisdictional  lines. 

3.  Problem  Statement:  Many  of  the 
private  and  public  sector  entities  that 
will  be  involved  in  the  procurement  of 
IVHS  systems  are  inexperienced  in  high 
technology  procurements,  leading  to 
delays,  missteps,  and  less  effective 
competition. 

Recommendation — Provide,  support, 
expand,  or  publicize  training  sessions 
on  high  technology  procurement  issues 
for  state  and  local  procurement 
personnel  and  for  businesses. 

Department’s  Response:  The 
Department  strongly  endorses 
developing  and  promoting  training  on 
high  teclmology  procurement.  The 
Department  is  in  the  midst  of  its  effort 
to  provide  support  to  State  and  local 
governments  and  the  private  sector  on 
high  technology  procurement  issues. 

The  effort  l»egan  in  January  1993  with  a 
conference  on  Public/ Private 
Partnerships:  Managing  the  Legal  Issues. 
The  conference  included  sessions  on 
forming  partnerships,  defining  projec^t 
objectives,  intellectual  property,  and 
cost  accounting.  In  January  1994,  the 
Department  and  IVHS  AMERICA  jointly 
sponsored  a  conference  on  intellectual 
property  rights  under  public/ 
partnership  agreements.  As  part  of  its 
Fiscal  Year  1994  activities,  the 
Department  is  developing  two  projects 
on  procurement — an  IVHS  contracting 
course  and  a  procurement  research 
project.  The  objective  of  the  former  is  to 
cover  various  aspects  of  contracting, 
including  drafting  specifications, 
allocation  of  intellectual  property  rights, 
ways  to  minimize  or  avoid  protests  and 
claims,  and  alternative  funding 
mechanisms.  The  objectives  of  the  latter 
is  to  provide  recommendations  for 
improving  the  efficiency  of  the 


procurement  process  and  developing 
alternative  models  for  procurement  of 
IVHS  technology.  The  focus  of  the 
procurement  research  project  will  be  on 
developing  methods  to  work  within 
existing  organizational  structures.  The 
Department  will  continue  to  work 
closely  with  IVHS  AMERICA  and  other 
interested  organizations  in  developing 
and  implementing  procurement 
research,  training,  and  informational 
efforts  which  address  all  governmental 
levels  (Federal,  state,  and  local)  and  the 
private  sector. 

4.  Problem  Statement:  Cost 
accounting,  auditing,  and  cost  and  price 
certification  requirements  create  an 
expensive  burden  on  potential  IVHS 
contractors,  increase  the  costs  to  the 
taxpayers  of  IVHS  deployment,  and 
reduce  the  pool  of  effective  competitors. 

Recommendation — Minimize  the 
procurements  in  which  these 
requirements  are  applied  to  those  where 
the  goals  of  the  rules  are  applicable. 

Department's  Response:  hi  addressing 
cost  accounting,  cost  certification,  and 
auditing  requirements,  it  is  important  to 
distinguish  between  direct  Federal 
procurements  and  contracts  under 
Federal  grants  and  cooperative 
agreements.  Most  government  LVHS 
procurement  will  be  conducted  by  State 
and  local  (agencies]  rather  than  Federal 
government  agencies.  For  these 
procurements,  the  Federal  requirements 
for  cost  accounting,  cost  certification 
and  auditing  of  commercial  contractors 
are  limited.  IVHS  procurements  funded 
by  Federal  grants  and  cooperative 
agreements  to  State  transportation 
agencies  (which  is  the  typical  scenario) 
are  subject  to  the  Uniform 
Admini.strative  Requirements  for  Grants 
and  Cooperative  Agreements  with  State 
and  Local  Governments  (OMB  Circular 
A-102.  known  as  the  “common  rule”), 
codified  by  the  Department  of 
Transportation  at  49  CFR  Part  18  and 
the  requirements  of  Title  23,  U.S.  Code. 
The  common  rule  reflects  the  doctrine 
of  federalism,  under  which  States  are 
given  the  maximum  administrative 
discretion  possible  with  respect  to  the 
national  programs  they  administer. 
When  procuring  property  and  services 
under  a  grant  or  cooperative  agreement, 
a  State  follows  the  same  policies  and 
procedures  it  uses  for  procurements 
from  its  non-Federal  funds.  Although 
such  procurements  are  State 
administered,  the  Department  has  a  role 
in  the  IVHS  program  in  providing 
technical  assistance  in  the  development 
of  State  and  local  procurement  laws  and 
procedures.  As  noted  above,  the 
Department  is  developing  two  projects 
on  procoirement.  The  Department  is  also 
studying  procurement  issues  as  they 
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arise  in  IVHS  operational  test  projects 
and  will  develop  projects  to  address 
those  issues  as  appropriate. 

Direct  Departmental  IVHS  contracting 
efforts  are  focused  primarily  at  research 
and  development  and  program  support 
and  are  governed  by  the  Federal 
Acquisition  Regulation  (FAR).  The  FAR 
contains  provisions  for  exemptions  from 
or  waiver  of  submission  of  certified  cost 
or  pricing  data  for  negotiated  contracts. 
FAR  15.804-3.  A  proposed  rule  was 
published  on  March  28, 1994,  to 
“address  unnecessarily  requiring  the 
submission  of  cost  or  pricing  data”  and 
to  clarify  when  adequate  price 
competition  exists.  59  FR  14458.  The 
proposed  rule  states  that  when  there  is 
a  reasonable  expectation  that  adequate 
price  competition  will  result  on  a 
particular  procurement,  “the  contracting 
officer  should  rarely  have  a  need  to 
require  the  submission  or  certification 
of  cost  or  pricing  data,  regardless  of  the 
contract  type." 

Current  regulations  provide  that  the 
contracting  officer  shall  not  require 
submission  or  certification  of  cost  or 
pricing  data  when  prices  are  (1)  based 
on  adequate  price  competition,  (2)  based 
on  established  catalog  or  market  prices 
of  commercial  items  sold  in  substantial 
quantities  to  the  general  public,  or  (3) 
set  by  law  or  regulation.  Price 
competition  exists  if  (1)  offers  are 
solicited,  (2)  two  or  more  responsible 
offerors  that  can  satisfy  the 
Government’s  requirements  submit 
priced  offers  responsive  to  the 
solicitation’s  expressed  requirements, 
and  (3)  these  offers  compete 
independently  for  a  contract  to  be 
awarded  to  the  responsible  offeror 
submitting  the  lowest  evaluated  price. 

At  the  recommendation  of  industry, 
the  proposed  rule  clarifies  the  third 
condition  for  price  competition  by 
revising  it  to  read;  “Award  will  be  made 
to  a  responsible  offeror  whose  proposal 
is  either  (A)  the  lowest  price:  or  (B) 
Offers  the  greatest  value  (see  15.605(c)) 
to  the  Government  and  price  is  a  stated 
substantial  factor  in  source  selection." 
Thus,  agencies  have  flexibility  to  waive 
cost  and  pricing  data  in  a  best  value, 
negotiated  procurement  of  the  type 
generally  used  for  Federal  IVHS 
procurements.  The  Department  will  give 
closer  consideration  to  the  application 
of  the  cost  and  pricing  requirements  in 
its  IVHS  procurements. 

5.  Problem  Statement:  With  respect  to 
procurement  issues,  the  potential  for 
large  products  liability  expenses  may 
deter  potential  IVHS  vendors  from 
participating  in  government 
procurements  and,  thus,  reduce 
competition  and  increase  prices. 


Recommendation — ^The  government 
can  seek  statutory  authority  to 
indemnify  contractors,  can  take  actions 
necessary  to  enable  contractors  to 
invoke  the  government  contract 
immunity  doctrine,  and  can  assist  in 
ensuring  that  reasonably-priced 
insurance  is  available  to  reduce  the 
uncertainties  of  potential  product 
liability  exposure. 

Department’s  Response:  The 
Department  of  Transportation,  as  well  as 
the  Department  of  Justice,  does  not 
believe  there  has  been  a  demonstrated 
need  for  protectionist  legislation  to 
minimize  potential  products  liability 
expenses  on  the  part  of  IVHS  designers, 
developers,  or  manufacturers.  There  has 
been  no  showing  that  liability  concerns 
have  indeed  inhibited  investment  in  or 
development  of  IVHS  technologies.  It  is 
too  early,  accordingly,  to  consider  the 
merits  of  legislation  or  other  actions  to 
protect  developers  or  operators  from 
liability  risks.  Additionally,  no 
sufficient  basis  has  been  advanced  for 
the  Department  to  pursue  legislation 
regarding  Federal  indemnification  at 
this  time.  Such  legislative  proposals 
have  budgetary  implications  and  need 
very  strong  demonstrated  justification  in 
order  to  be  considered  by  both  the 
Departments  of  Transportation  and 
Justice. 

More  specifically,  with  regard  to  the 
driver  and  traffic  management 
information  systems,  for  example,  the 
liability  exposure  of  participants  in  the 
automated  traffic  management  systems 
(ATMS)  and  automated  traffic 
information  systems  (ATIS)  does  not 
appear  to  be  unique.  It  could  be 
avoided,  in  any  event,  by  the 
application  of  sound  engineering 
principles.  The  advanced  vehicle 
control  systems  (AVCS)  carry  the 
potential  for  enormous  safety  benefits. 
Their  attendant  risks  of  liability 
correlate  to  the  degree  of  safe 
engineering  practices;  the  National 
Highway  Traffic  Safety  Administration 
and  other  organizations  are  engaged  in 
extensive  testing  and  analyses  of  these 
systems.  The  automated  highway 
system  (AHS),  which  poses  the 
potentially  greatest  safety  benefits,  also 
carries  risks  of  system  malfunctions. 

This  program,  through,  is  still  in  its 
early  stages  of  design  and  development. 
Extensive  testing  and  assessment  will  be 
accomplished  through  the  planned  AHS 
consortium,  and  liability  constraints 
will  be  carefully  analyzed  within  that 
context.  Additionally,  the  high  level  of 
industry  interest  in  the  AHS  program 
suggests  that  the  IVHS  community  is  not 
being  unduly  chilled  by  liability 
concerns  at  this  time.  It  is,  accordingly, 
premature  to  conclude  that  liability 


issues  pose  significant  constraints  to  the 
deployment  of  this  system. 

It  is  the  best  government  policy  to 
encourage  the  safest,  most  effective 
transportation  advancements  by 
maintaining  a  stimulus  for  the  IVHS 
developers  to  produce  safe  products  and 
establish  safe  services.  Limiting  liability 
would  lessen  the  incentive  for  those 
capable  of  controlling  the  design  and 
manufacture  of  the  products. 

Transferring  liability  to  the  Federal 
government  by,  for  example, 
indemnification  of  IVHS  manufacturers 
for  a  proportion  of  their  liability  costs  or 
for  judgements  that  exceed  available 
insurance  coverage,  would  result  in 
similar  safety  disincentives.  Such 
measures  undermine  the  function  of  tort 
liability  as  a  means  of  causing  a 
manufacturer  or  designer  to  act  with 
due  care. 

The  Department  is  willing  to  work 
with  IVHS  AMERICA  in  exploring  the 
availability  of  insurance  for  IVHS 
development  projects.  To  date,  to  the 
Department’s  knowledge,  participants  in 
federally  funded  operational  tests  have 
not  encountered  problems  with 
insurance  coverage.  Accordingly, 
legislation  or  other  actions  to  ensure 
coverage  appear  to  be  premature. 
Nevertheless,  the  Department  agrees 
that  it  is  useful  to  include  the  insurance 
industry  in  relevant  workshops  and 
outreach  programs. 

For  these  reasons,  the  Department  is 
not  disposed  to  suggest  that  protective 
legislation  is  necessary  to  promote  the 
implementation  of  IVHS  technologies  at 
this  time.  The  Department  will, 
however,  consider  the  neqd  for 
legislation,  if  any,  during  the  course  of 
our  evaluations  of  legal  issues  during 
the  operational  tests  and  the  AHS 
development  program.  The  Department 
will  also  work  with  IVHS  AMERICA 
and  other  interested  participants  to 
encourage  the  involvement  of  the 
insurance  industry  in  public  discussion 
concerning  IVHS  development. 

6.  Problem  Statement:  The  cost  of 
complying  with  varying  governmental 
recordkeeping  and  administrative 
requirements  will  add  to  the  cost  of 
deploying  IVHS  systems  at  a  time  when 
government  needs  to  be  most  efficient. 

Recommendation — Evaluate  every 
administrative  requirement  that  differs 
from  traditional  commercial  practices  to 
determine  whether  it  is  worth  the  added 
cost  to  the  taxpayers  and  society,  and 
take  aggressive  action  to  reduce 
administrative  cost  of  compliance  with 
such  requirements. 

Department’s  Response:  A  number  of 
general  procurement  reform  activities 
are  underway  within  the  Government 
and  the  private  sector,  and  the 
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Department  will  monitor  those  activities 
as  they  potentially  impact  IVHS 
procurements.  Many  of  the  specific 
reasons  for  the  higher  cost  of  doing 
business  with  the  government  identified 
in  the  IVHS  AMERICA  procurement 
paper  do  not  apply  to  IVHS 
procurements  because  of  the  low  dollar 
amount  of  these  procurements  or 
because  of  the  nature  of  the 
acquisitions,  i.e.,  research  studies  rather 
than  products.  It  cannot  be  assumed, 
nor  bas  it  been  demonstrated,  that 
problems  encountered  in  large  DOD, 
NASA  or  other  agency  systems 
acquisitions  apply  to  Departmental 
IVHS  research  and  development 
activities.  To  the  extent  that  specific 
problems  can  be  identified  with  State  or 
local  IVHS  procurements,  the 
Department  will  sponsor  research  and 
work  with  the  interested  parties  to 
recommend  solutions. 

7.  Problem  Statement:  Larger  IVHS 
vendors  believe  they  will  be  unfairly 
excluded  from  providing  tbe  full  range 
of  IVHS  design  and  implementation 
services  due  to  organization  conflict  of 
interest  (OCI)  limitations  at  all  levels  of 
government. 

Recommendation — Clarify  the 
applicability  of  OQ  rules  and  preempt 
application  of  unreasonable  OCI  rules 
by  State  and  local  governments. 

Department’s  Response:  Again,  it  is 
important  to  distinguish  between  direct 
Federal  procurements  and  State  and 
local  procurements.  The  Federal 
Acquisition  Regulation  (FAR) 
organizational  conflict  of  interest 
provisions  do  not  apply  to  State  and 
local  procurements.  Accordingly,  a 
contractor  would  not  be  restricted  from 
eligibility  for  State  and  local 
procurements  as  a  result  of  the  FAR 
conflict  of  interest  rules.  States  and 
local  governments  use  their  own 
procurement  procedures,  including 
conflict  of  interest  rules. 

OCI  rules  in  some  form  are  necessary 
to  provide  governments  with  impartial 
advice  and  to  preserve  fair  and  open 
competition.  The  Department  agrees, 
however,  that  the  application  of  those 
rules  to  the  IVHS  program  should  be 
studied.  The  Department  will  consider 
State  and  local  organizational  conflict  of 
interest  rules  as  part  of  its  research  on 
innovative  procurement  methods.  The 
Department  will  make  appropriate 
recommendations  and  provide  technical 
assistance  in  this  area  to  State  and  local 
governments  in  developing  necessary 
laws  and  regulations  for  acquisition  of 
IVHS  systems. 

8.  Problem  Statement:  Uncertainties 
resulting  from  public  procurement 
policies,  political  involvement  with 
procurements,  and  delays  increase  the 


cost  of  IVHS  development  and 
deployment  and  discourage  vendors 
from  participating  in  this  arena. 

Recommendation — Engage  in 
aggressive  information  exchange  to 
reduce  delays  due  to  unrealistic 
scheduling  and  lack  of  advance 
planning,  including  seeking  information 
from  and  distributing  information  to 
State  and  local  entities  and  the  private 
sector. 

Department’s  Response:  The  IVHS 
AMERICA  paper  addresses  a  number  of 
concerns  on  project  uncertainties 
including  procurement  policies  and 
potential  Congressional  involvement  in 
the  management  of  the  IVHS  program. 
The  Department  has  some  control  over 
its  own  procurement  policies  to 
improve  multi-jurisdictional,  multi¬ 
partner  contracts.  However,  the 
Department  has  little  or  no  control  over 
Congressional  earmarking,  except  to 
explain  the  negative  impacts  on  the 
Program.  Congress  has  not  interfered 
with  the  Department’s  implementation 
and  management  of  IVHS  projects. 
Therefore,  this  should  not  be  a  great 
concern  for  those  interested  in  forming 
IVHS  partnerships. 

The  primary  problem  with 
uncertainties  in  the  government's 
contracting  process  is  largely  due  to  lack 
of  communication,  particularly  in  the 
early  stages  of  a  project.  The  Department 
recognizes  this  problem  and  is 
beginning  to  aggressively  examine 
means  to  address  this  issue.  As  part  of 
its  Fiscal  Year  1994  program,  the 
Department  will  test  and  examine  the 
benefits  of  a  voluntary  pre-agreement 
conference  for  early  deployment  and 
operational  test  participants.  The 
objective  of  the  project  is  to  examine  the 
benefits  of  a  pre-negotiation  process. 

The  project’s  aim  is  to  provide  early  and 
greater  involvement  by  subgrantees  and 
contractors  in  the  development  of  the 
project  and  the  negotiation  of  the 
partnership  agreement.  The  results  of 
this  project  will  be  used  to  develop 
mechanisms  to  facilitate  multi- 
jurisdictional.  multi-partner 
cooperation. 

The  Department  will  also  include  [a] 
representative  of  its  contracting  offices 
in  the  early  stages  of  a  project  so  that 
advance  procurement  planning  can  [be] 
facilitated. 

As  noted  in  the  response  under  #2, 
the  Department  is  also  continuing  its 
effort  to  track  and  examine  institutional 
issues  in  U.S.  operational  tests.  The 
objectives  of  the  operational  test  case 
studies  is  to  examine  institutional  and 
legal  impediments  encountered,  and 
how  they  were  addressed.  The  “lessons 
learned”  emphasis  of  the  studies  will  be 


beneficial  for  future  multi-jurisdictional, 
multi-partner  efforts. 

The  Department  will  continue  to  work 
with  its  partners,  including  IVHS 
AMERICA,  in  its  efforts  to  make  IVHS 
procurement  policies  and  contractual 
agreements  consistent  and 
comprehendible. 

9.  Problem  Statement  The  lack  of 
broad  agreement  on  the  definition  of 
public-private  partnerships  for  IVHS 
and  the  methods  by  whicn  they  should 
be  implemented  create  uncertainty  over 
licable  procurement  rules. 
ecommendation — ^The  Department 
should  consult  with  the  IVHS- 
community  and  promulgate  specific 
regulations  or  guidelines  addressing  the 
use  of  public-private  partnerships  in 
IVHS  development  and  deployment  in 
order  to  provide  a  definite  firamework 
for  their  implementation  and  to  ensure 
that  full  and  open  competition 
requirements  are  not  undermined 

in^propriately. 

Department's  Response:  The 
Department  disagrees  that  specific 
regulations  or  guidelines  are  needed  to 
address  the  use  of  public-private 
partnerships  in  IVHS  development  and 
deployment.  An  IVHS  “jjartnership” 
escapes  a  clear  definition  because  it  may 
mean  something  very  difi^erent 
depending  on  the  objectives  of  a 
particular  endeavor  or  the  area  of 
emphasis — research,  development, 
operational  testing,  deployment,  or 
commercial  product  development. 
Consequently,  the  opportunities  for 
innovation  and  flexibility  associated 
with  public-private  partnerships  should 
not  be  constrained  within  Federal 
guidelines  or  regulations. 

The  role  of  the  Federal  Government  in 
IVHS  public-private  partnership  is  as  a 
provider  of  information  on  the  di^erent 
means  of  structuring  public-private 
partnership.  A  good  start  was  the 
January  1994  conference,  IVHS  Public- 
Private  Partnerships:  Managing  the 
Legal  Issues.  The  Federal  Government 
also  serves  as  a  trend  setter  by  using  its 
research  and  testing  program  to 
experiment  with  new  contractual 
mechanisms.  IVHS  AMERICA  also  plays 
a  critical  role  in  broadening  the  use  of 
public-private  partnerships  through  its 
role  as  clearin^ouse  of  ideas  on  new 
contractual  mechanisms  for  all  levels  of 
government  and  the  private  sector.  As 
the  Federal  IVHS  institutional  issues 
program  is  further  developed,  the 
Federal  Government  will  look  more 
aggressively  towards  providing  outreach 
to  State  and  local  governments  and  the 
private  sector  on  IVHS  public-private 
partnerships.  In  turn,  the  Federal 
Government  will  continue  its  learning 
process  by  researching  and.  where 
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appropriate,  applying  innovative 
partnership  arrangements  developed  by 
other  Federal  agencies,  States,  local 
governments,  and  the  private  sector. 

Authority:  23  U.S.C.  315;  49  CFR  1.48; 
Pub.  L.  102-240,  Secs.  6051-6059, 105  Stat. 
1914,  2189-2195. 

Issued  on:  August  22, 1994. 

Rodney  E.  Slater, 

Federal  Highway  Administrator. 

IFR  Doc.  94-21243  Filed  8-26-94;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart70 

[FRL-6060-3] 

Operating  Permits  Program  Interim 
Approval  Criteria 

AGENCY:  Environmental  Protection 
Ag«icy  (EPA). 

ACTION:  Proposed  rule. 

summary:  The  EPA  is  proposing 
revisions  to  the  interim  approval  criteria 
within  the  regulations  in  part  70  of 
chapter  I  of  title  40  of  the  Code  of 
Federal  Regulations.  Part  70  contains 
regulations  requiring  States  to  develop, 
ai^  submit  to  EPA  for  approval, 
programs  for  issuing  operating  permits 
to  major,  and  certain  other,  stationary 
sources  of  air  pollution.  Today’s  action 
proposes  to  make  two  changes  to  those 
criterieu 

As  a  result  of  today’s  proposed 
revisions  to  part  70,  the  permitting 
authority  would  have  a  period  of  time 
under  the  interim  approval  approach  to 
revise  its  program  with  respect  to  these 
provisions  to  conform  to  the 
requirements  of  part  70  so  that  full 
approval  could  be  granted  before 
expiration  of  the  interim  approval  and 
possible  application  of  sanctions. 

DATES:  Conunents  on  the  proposed 
regulatory  changes  must  ^  received  by 
September  28, 1994. 

ADDRESSES:  CommeBts  must  be  mailed 
(in  duplicate  if  possible)  to:  EPA  Air 
Docket  (LE-131),  Attn:  Dodcet  No.  A- 
93-50,  room  M-1500,  Waterside  Mall, 
401  M  Street  SW,  Washington,  DC 
20460. 

Docket:  Supporting  information  used 
in  developing  the  proposed  regulatory 
revisions  is  contained  in  Docket  No.  A- 
93-50.  This  docket  is  available  for 
public  inspection  and  copying  between 
8:30  a.m.  and  3:30  p.m.  Monday  through 
Friday,  at  the  proceeding  address.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Trutna  (telephone  919/541- 
5345),  mail  drop  15,  United  States 
Environmental  Protection  Agency, 
Office  of  Air  Quality  Planning  and 
Standards,  Air  Quality  Manag^nent 
Division,  Research  Triangle  Park,  North 
Carolina  27711. 

SUPPLEMENTARY  INFORMATION: 

Comments.  The  EPA  is  likely  to  be 
unable  to  extend  the  public  comment 
period  due  to  the  necessity  of 
promulgating  these  regulatory  revisions 
in  time  to  take  action  to  grant  interim 
approval  to  operating  permits  programs 


in  late  1994.  Two  paper  copies  of  eadi 
set  of  oonnnents  are  requested. 

Comments  generated  on  computer 
should  also  be  sent  on  an  IBM- 
compatible,  3  1/2  inch  diskette  and 
clearly  labeled.  Comments  should  refer 
to  specific  page  numbers  and  regulatory 
section  numbers  whenever  possible. 

I.  Background 

Title  V  of  the  Clean  Air  Act  (Act) 
Amendments  of  1990,  Public  Law  191- 
549,  enacted  on  November  IS,  t990, 
requires  EPA  to  promulgate  regulations 
establishing  the  requiremestts  for 
development  and  submitUd  of  State 
programs  and  the  minimum  elements  a 
program  must  contain  to  be  approvifole. 
On  July  21, 1992,  EPA's  regulations 
meeting  the  Title  V  requirements  %were 
published  in  the  Federal  Register  (57 
FR  32250). 

Title  V  and  the  part  70  regulations 
require  States  and  local  ^encies  to 
submit  operating  permits  programs  to 
EPA  within  3  years  of  enactment  of  the 
1990  Act  Amendments.  In  accordance 
with  title  V,  EPA  must  take  acticm 
within  1  year  of  program  submittal  to 
approve  or  disapprove  a  program. 

S^tion  502(g)  of  the  Act  alic^  EPA  to 
grant  interim  a^roval  to  a  program  if  it 
"substantially  meets  the  requirements" 
of  title  V.  Interim  approval  may  be 
granted  for  a  period  of  up  to  2  years  and 
may  not  be  extended  or  renew^  The 
interim  approval  provision  allows 
permitting  authorities  time  to  correct 
the  prc^am  deficiencies  pneventiiig  foil 
program  approval.  The  minimum 
program  elements  that  a  program  must 
contain  to  be  eligible  for  interim 
approval  are  contained  in  §  70.4(d)  of 
part  70. 

.  The  first  proposed  revision  to  part  70 
^dresses  programs  with  provisicms 
allowing  a  permit  to  be  revised  throi^ 
the  minor  permit  modification 
procedure  to  reflect  a  change  at  a  facility 
which  was  subject  to  EPA-approved 
minor  source  preconstructicm  permit 
requirements,  commonly  referred  to  as 
"minor  new  source  review”  (minor 
NSR).  There  has  been  confusion  and 
controversy  as  to  whether  part  70  allows 
such  changes  to  be  processed  as  minor 
permit  modifications  (see 
§§  70.7(e)(2)(i)(A)(3)  and  (5)).  As 
discussed  below,  EPA  believes  ffiat  die 
better  interpretation  of  the  current  rule 
would  be  that  it  does  not  allow  minor 
NSR  changes  to  be  processed  as  minor 
permit  modifications.  The  purpose  of 
the  proposed  change  to  part  70  is  to 
allow  a  program  to  receive  interim 
approval  if  that  interpretation  is  correct 
and  the  program  allows  minor  NSR 
changes  to  be  incorporated  into  the 
permit  through  minor  permit 


modification  procedures.  Based  on  this 
regulatory  revision,  EPA  intends  to 
propose  interim  approval  for  those  State 
programs  that  allow  minor  NSR  changes 
to  be  incorporated  into  part  70  permits 
using  minor  permit  modification 
procedures. 

The  second  proposed  revision  to  part 
70  addresses  programs  that  do  not 
incorporate  into  a  source’s  part  70 
permit  changes  which  are  established 
through  an  EPA-approved  minor  NSR 
program.  Title  V  and  part  70  require  a 
permit  to  contain  provisions  that  assure 
compliance  with  all  applicable 
requirements  (section  502(b)(5)(A), 

§  70.6(a)).  The  definition  in  part  70  of 
applicable  requirement  includes 
requirements  established  through  minor 
NSR  permitting  procedures  (§  70.2, 
definition  of  "applicable  requirement”). 
The  proposed  revision  to  part  70  would, 
for  the  period  of  interim  approval,  allow 
permits  to  be  issued  and  revised 
without  incorporating  those  source 
changes  that  are  applicable 
requirements  solely  because  they  are 
established  through  minor  NSR. 

A.  Interim  Approval  of  Programs 

Through  the  mechanism  of  interim 
approval,  section  502(g)  of  the  Act 
allows  EPA  to  grant  permitting 
authorities  limited  relief  from  the  Act’s 
tight  timeframe  for  operating  permit 
program  development  and  submittal  to 
H’A.  The  timeframe  in  section  502(d)  of 
the  Act  requires  program  submittal 
within  3  years  of  enactment  of  the  1990 
Act  amendments  (i.e.,  by  November  15, 
1993).  If  the  permitting  authority  is 
unable  to  develop,  adopt,  and  submit  to 
EPA  a  fully  approvable  program  by  the 
required  date,  EPA  may  grant  the 
submitted  program  interim  approval  if  it 
"substantially  meets”  the  requirements 
of  title  V  (42  U.S.C.  7661a(g)).  In  the 
notice  granting  interim  approval,  EPA 
must  specify  the  changes  that  the 
permitting  authority  must  make  to  the 
program  before  the  program  can  receive 
full  approval.  The  EPA  may  grant  the 
program  interim  approval  for  a  period  of 
up  to  2  years,  and  may  not  renew  the 
intraim  approval.  The  effect  of  this 
interim  approval  provision  in  title  V  is 
lf»  suspend  for  the  period  of  interim 
approval  the  provisions  of  section 
502(d)  of  the  Act  which  require 
application  of  sanctions  to  a  permitting 
authority  and  the  imposition  of  a 
Federal  permitting  program  for  failure  to 
submit  a  fully  approvable  program.  The 
sanctions  and  Federal  program  would 
become  immediately  effective  upon 
expiration  of  interim  approval  if  the 
interim  approval  has  not  been  replaced 
by  a  full  approval  by  that  expiration 
date.  Part  70  currently  allows  EPA  to 
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grant  interim  approval  only  if  the 
program  expressly  meets  certsdn 
minimum  criteria  (see  §  70.4(d)(3)(i-xi)) 
and  substantially  meets  all  other  part  70 
requirements  (see  memorandum  in  the 
dodtet  for  today’s  action  (A-93-50) 
from  John  Seitz  to  Air  Division  Director, 
Regions  I— X,  August  2, 1993,  “Interim 
Title  V  Program  Approvals”). 

B.  Provisions  for  Public  Participation 

The  EPA  is  concerned  that  one 
situation  where  neither  full  nor  interim 
approval  may  be  available  under  the 
current  part  70  is  when  permitting 
authorities  wish  to  use  the  minor  permit 
modification  process  of  part  70  to 
incorporate  the  results  of  minor  NSR 
permit  actions  into  the  part  70  permit. 
Part  70  prohibits  permitting  authorities 
from  processing  under  minor  permit 
modification  procedures  modifications 
under  any  provision  of  title  I  of  the  Act 
(see  §  70.7(e)(2)(i)(A)(5))  or  case-by-case 
determinations,  or  changes  thereto,  of 
an  emission  limitation  or  other  standard 
(see  §  70.7(e)(2)(i)(A)(3)).  Minor  NSR 
changes  occur  pursuant  to  State  or  local 
programs  approved  under  regulations 
promulgated  under  section  110(a)(2)  of 
the  Act.  Since  that  section  occurs  in  title 
I  of  the  Act,  the  argument  has  been 
made  that  minor  NSR  changes  are 
consequently  title  I  modifications  that 
may  not  be  incorporated  into  the  part  70 
permit  through  minor  permit 
modification  procedures.  For  the 
reasons  stated  in  the  notice  proposing 
changes  to  part  70’s  permit  revision 
procedures  elsewhere  in  today’s  Federal 
Register,  EPA  believes  that  the  better 
interpretation  of  “title  I  modifications” 
would  include  minor  NSR  changes.  The 
Agency  solicits  comment  on  the  proper 
interpretation  of  “title  I  modifications.” 

In  addition,  EPA  considers  to  be  a 
case-by-case  determination  any 
requirement  imposed  on  a  source- 
specific  basis  where  the  permitting 
authority  has  discretion  in  setting  the 
requirement  for  that  particular  source. 
This  would  include  a  situation  where 
the  permitting  authority  imposes  a 
teclmology-based  control  requirement 
on  a  source-specific  basis  in  a  minor 
NSR  permit.  Consequently,  the  current 
rule’s  liqiitation  on  case-by-case 
determinations  would  also  limit  the 
ability  to  use  minor  permit  modification 
procedures  for  minor  NSR  changes. 

Pursuant  to  the  interpretation  of  “title 
I  modifications”  set  fo^  above, 
processing  minor  NSR  changes  as  minor 
permit  modifications  would  also  violate 
the  currently  promulgated  interim 
approval  criteria  language  of 
§  70.4(d)(3)(iv).  These  criteria  require 
adequate  public  notice  of  and  an 
opportunity  for  public  comment  and  a 


hearing  on  draft  permits  and  revisions 
in  a  program  with  interim  approval, 
except  for  modifications  qualifying  for 
minor  permit  modification  procedures 
under  §  70.7(e).  Since,  under  this 
interpretation,  minor  NSR  changes 
would  not  qualify  for  minor  permit 
modification  procedures,  §  70.4(d)(3)(iv) 
would  require  a  program  granted 
interim  approval  to  provide  pubUc 
review  and  an  opportimity  for  a  hearing 
for  minor  NSR  changes  when  they  are 
incorporated  into  a  part  70  permit. 
However,  if  permitting  authorities 
incorporate  minor  NSR  changes  into 
part  70  permits  through  minor  permit 
modification  procedures,  the  changes 
would  not  be  subject  to  public  review 
and  an  opportunity  for  a  hearing.  'Thus, 
under  the  interpretation  of  “title  I 
modifications”  discussed  above,  part  70 
would  currently  prohibit  EPA  from 
granting  interim  approval  to  programs 
that  process  minor  NSR  actions  as 
minor  permit  modifications.  The 
Agency  is  therefore  proposing  to  revise 
part  70  to  allow  a  program  to  receive 
interim  approval  if  the  program  allows 
minor  NSR  changes  to  be  processed  as 
minor  permit  modifications. 

C.  Provisions  for  Incorporating 
Applicable  Requirements 

Section  502(b)(5)(A)  of  the  Act  and 
§  70.6(a)(1)  require  a  part  70  permit  to 
contain  provisions  that  assure 
compliance  with  all  applicable 
requirements.  The  definition  of 
“applicable  requirements”  in  §  70.2 
includes  “any  term  or  condition  of  any 
preconstruction  permits  issued  pursuant 
to  regulations  approved  or  promulgated 
through  rulemaking  under  title  I, 
induing  parts  C  or  D,  of  the  Act.” 
Minor  NSR  permit  terms  and  conditions 
established  through  State  or  local  minor 
NSR  programs  approved  by  EPA  are 
therefore  clearly  title  I  applicable 
requirements  and  must  be  incorporated 
into  part  70  permits.  If  a  State  or  local 
agency  lacks  the  authority  to  issue 
permits  that  include  all  applicable 
requirements,  including  those 
requirements  established  through  the 
State  or  local  minor  NSR  program,  the 
underl)dng  part  70  program  would  not 
be  eligible  for  full  approval. 

Moreover,  §  70.4(d)(3)(ii)  of  the 
current  part  70  requires  that,  to  be 
eligible  for  interim  approval,  a  program 
must  contain  adequate  authority  to  issue 
permits  that  assure  compliance  with  all 
of  the  applicable  requirements  referred 
to  in  §  70.4(c)(1),  wUch  includes 
applicable  requirements  under  title  I  of 
the  Act.  If  a  part  70  program  does  not 
provide  for  incorporating  into  permits 
those  requirements  established  through 
the  EPA-approved  State  or  local  minor 


NSR  program,  §  70.4(d)(3)(ii)  prohibits 
EPA  from  granting  that  part  70  program 
interim  approval. 

II.  Discussion  of  Today’s  Action 

A.  Proposed  Action  to  Revise  Interim 
Approval  Criteria 

The  EPA  in  today’s  notice  is 
proposing  to  revise  the  interim  approval 
criteria  in  §  70.4(d)(3)  to  allow  programs 
with  provisions  corresponding  to  one  or 
more  of  the  discrepancies  with  part  70 
previously  identified  to  be  eligible  for 
interim  approval.  'The  EPA  believes  that 
the  proposed  revisions  to  the  interim 
approval  criteria  are  reasonable.  The 
Act,  in  section  502(g),  provides  for 
interim  approval  on  the  basis  of  whether 
the  submitted  program  would 
“substantially  meet”  the  provisions  of 
title  V.  The  establishment  of 
“substantially  meets”  criteria  is  within 
the  discretion  of  EPA;  it  is  also  within 
EPA’s  authority  to  revise  the  criteria  if 
there  is  appropriate  justification  for 
doing  so.  As  subsequently  discussed, 
EPA  believes  the  actions  in  today’s 
proposal  are  appropriate  to  address 
difficulties  in  program  development  that 
have  occurred  since  promulgation  of 
part  70  and  are  within  the  meaning  of 
section  502(g)  for  judging  whether 
programs  substantially  meet  the 
requirements  of  title  V  of  the  Act. 

B.  Proposed  Revision  to  Public 
Participation  Provisions 

The  EPA  is  today  proposing  to  revise 
part  70  to  allow  interim  approval  of  a 
program  that  is  designed  to  use  the 
current  minor  permit  modification 
process  to  revise  part  70  permits  to 
incorporate  the  terms  and  conditions  of 
permits  issued  under  approved  State  or 
local  minor  NSR  programs  as  well  as 
conditions  resulting  from  review  of 
changes  triggering  review  imder  40  CFR 
61.15  (for  purposes  of  National 
Emission  Standards  for  Hazardous  Air 
Pollutants).  If  an  operating  permits 
program  allows  minor  NSR  or  §  61.15 
changes  to  go  through  the  minor  permit 
modification  process,  then  it  could  in 
many  cases  violate  the  section 
70.4(d)(3)(iv)  requirement  for  public 
participation  on  those  actions  since, 
imder  the  more  inclusive  interpretation 
of  “title  I  modifications”  discussed 
earlier  in  this  notice,  they  would  not 
qualify  for  minor  permit  modification 
procedures.  A  number  of  programs  that 
have  been  submitted  to  EPA  for 
approval  contain  this  mechanism  and 
would,  imder  this  interpretation  of  the 
current  part  70,  be  ineligible  for  either 
full  or  interim  approval. 

As  previously  discussed  under  the 
background  portion  of  this  preamble. 


44S74 


Federal  Regtsler  /  VoL  59,  No.  166  /  Monday.  August  29,  1994  /  Proposed  Rules 


the  provision  in  part  70  lhai  bears 
diiecdy  upon  interim  approval  of 
programs  that  process  minor  NSR 
changes  as  minor  permit  modifications 
is  §  70.4fdM3)(iv)>  There  are  no  other 
provisioas  in  section  70.4(dl  that  vfoukl 
prevent  interim  approval  of  (^leratiog 
permits  programs  as  long  as 
determines  that  otherwise  the  program 
substantially  meets  the  requironents  of 
part  70. 

The  specific  revision  to  part  70  being 
proposed  would  modify  the  interim 
approval  criteria  provision  in 
§  70.4(dK3)Uv)  to  exclude  frron  the 
requirement  for  public  notice  and  an 
opportunity  for  ptAlic  comment  and  a 
hearing  those  changes  that  would  not  be 
preceded  under  minor  permit 
modification  procedures  because  they 
are  changes  subfect  to  minor  NSR  or 
§  61.15  that  implicate  §§  70.7{eH2)(iK3) 
and/or  (5).  The  criteria  for  interim 
approval,  as  revised,  would  thus  require 
poMic  participation  for  all  permit 
actions  exc^t  fpr:  (1)  those  that  qualify 
as  minor  pMnxit  modifications  (as  is 
now  stated  in  §  70.4(d)(3){ivl)  and  (2) 
those  that  incorporate  changes  subject  to 
minor  N^or  s^ject  to  the  definition 
of  modification  in  §  61.15  which  are 
processed  as  minor  permit 
modifications.  This  proposed  change 
would  allow  programs  that  process 
minor  NSR  or  §61.15  changes  as  miimr 
permit  modifications  to  receive  interim 
approval  even  under  the  more  inclusive 
interpretation  of  “title  I  modifications” 
discussed  above,  thereby  allowing  the 
permitting  audiority  time  to  conect  any 
deficiency  in  lieu  cdEPA  disapproving 
those  iHograms. 

The  EP  A  acknowledges  that  the 
criteria  for  “substantially  meets”  with 
respect  to  requirements  for  public 
participation  and  the  interaction  with 
the  phrase  “modification  under  any 
provision  of  title  I  of  the  Act”  may  have 
been  confusing  to  State  and  local 
permitting  authorities.  The  EPA  belie\'es 
the  better  interpretation  of  the  term 
“title  I  modification”  would  include  any 
change  processed  through  either  major 
or  minor  NSR  procedures  as  well  as 
§  61.15.  In  the  May  10, 1991,  jPederal 
Register  notice  proposing  the  part  70 
regulations  (S6  FR  21712),  footnotes  S 
and  6  of  the  preamble  (58  FR  21746) 
address  the  phrase  “title  1 
modifiic^an.”  Footnote  6  does  not 
clearly  state  that  any  change  processed 
throu^  the  minor  NSR  procedures 
would  be  considered  a  title  1 
modification,  and  footnote  5  refers  to 
footnote  6  for  what  ciH^tiites  a  title  1 
modification.  Asa  result.  State tjr  local 
agencies  may  have  interpreted  the  term 
“title  I  modificatioa”  to  not  include 
minor  NSR  changes.  The  Agency  idso 


realizes  that  pennitting  authorities  may 
have  believed  that  mcorpoiation  of 
minor  NSR  changes  into  part  70  permits 
did  not  constitute  establishing  casnhy- 
case  emission  limhatians  within  the 
mean^  of  §  70.7(e)(2)(i}(A}(3). 
Permitting  authorities  could  have 
interpreted  this  provision  to  only  apply 
to  case-by-case  determinations  made 
during  tlw  permitting  process  rather 
than  to  those  having  been  made  through 
other  mechanisns  prior  to  issuance  of 
the  operating  permit. 

Anoth^*  approach  that  could  allow 
interim  approval  would  be  to  inlerpiet 
the  public  puticipation  provisions  of 
minor  NSR  programs  to  suffice  for 
meeting  the  public  participation 
provisions  of  §  70.4(dK3}(iv).  However, 
several  operating  permit  programs  ffiat 
have  been  submitted  to  i^A  for 
approval  do  not  now  guarantee  adequate 
public  participation  in  their  minor  NSR 
programs.  This  approach  would  thus 
not  suffice  to  resolve  the  problem  for  all 
programs.  ' 

The  EPA  does  not  wish  to  initially 
disapprove  operating  permits  programs 
that  allow  minor  NSR  changes  to  be 
processed  under  minor  permit 
modification  procedures  in  view  of  the 
confusion  that  has  surrounded  the 
interpretation  of  title  I  modifications 
and  the  fact  that  EPA  is  taking  comment 
on  fiiat  interpretation  in  this  proposal. 
Such  disapprovals  would  have  neither 
programmatic  nor  environmental 
benefits.  Foar  that  reason  EPA  is 
proposing  to  chmige  the  interim 
approval  criteria  and  intends  to  propose 
granting  interim  approval  to  State  or 
local  programs  that  allow  minor  NSR 
changes  to  be  processed  as  minor  permit 
modifications. 

C.  Proposed  Revisions  to  Applicable 
Requirements  Provisions 

The  EPA  is  aware  of  at  least  one  part 
70  program  (submitted  by  the  State  of 
Texas)  that  currently  defines 
“applicable  requhmnente”  to  exclude 
requirements  established  exclusively 
through  an  EPA-approved  State  or  focal 
minor  NSR  program.  Along  with  its  pari 
70  prq^am,  Texas  submitled  a  written 
demonstration  of  program  sufficiency  to 
EPA  in  which  the  State  cited  what  it 
believes  are  corapellmg  reasons 
supportii^  its  derision  not  to  include 
minor  NSR  requirements  as  applicable 
requiimnents.  Nevertheless,  EPA  reads 
§§  70.2  and  7t);6(a)(l)  to  cfoarly  and 
unequivocally  require  that  minor  NSR 
requirements  «re  applicable 
requirements  which  must  be  included 
in  part  70  permits,  'nwrefore,  EPA  has 
evaluated  Texas’s  deasonstration  only  in 
terms  of  arguments  which  could  at 
support  a  polmitial  interim  approval  for 


Texas,  not  in  terms  of  arguments  that 
the  Texas  program  would,  as  presently 
constituted,  be  eligible  far  full  approval. 

Texas  has  argued,  for  example,  ffiat 
the  State’s  existing  minor  NSR  program 
is  so  stringent  as  to  make  the  integration 
of  minor  NSR  permits  into  part  70 
permits  infeasible,  and,  bom  the 
standpoint  of  environmental  protection, 
unnecessary.  The  EPA  acknowledges 
that  Texas’s  minor  NSR  program  is  a 
very  stringent  one.  'The  Texas  program 
requires  authorization  prior  to  the 
construction  of  any  new  facility  or  the 
modification  of  an  existing  facihty.  'The 
term  “facility”  is  broadly  defined  to 
include  any  “point  of  origin”  of  air 
contaminants,  so  there  is  no  opportunity 
for  a  source  to  “net  out”  of  minor  NSR. 
Moreover,  Texas  mandates  best 
available  control  technology  (BACT)  as 
the  emission  control  technology  which 
applies  to  all  minor  NSR  changes.  Texas 
further  subjects  each  minor  NSR  permit 
and  permit  amcndmeiU  to  a  health 
effects  evaluation  which  considers  the 
cumulative  effecrt  of  the  proposed 
action,  together  with  otlrer  air 
(X>ntaminant  sources,  on  ambient  air 
quality.  Finally,  where  the  Texas  minor 
NSR  prc^am  provides  for  public  notice 
of  a  permit  action,  the  program  provides 
citizens  the  right  to  request  a  foil 
evidentiaiy  hearing  on  the  cxhoo  (as 
opposed  to  the  more  limited 
opportunities  for  public  participation 
typically  provided  by  State  or  focal 
agencies  under  NSR  programs). 

Similarly,  Texas  has  pointed  to  the 
excepticHially  large  number  of  part  70 
soiurces  which  are  loc:ated  in  State 
and  which  are  candidates  for  minor 
NSR.  Texas  estimates  that  it  has  over 
3.000  part  70  sources,  including  the 
nation’s  largest  concentration  of 
chemical  manufacturing  and  p^rolcum 
refining  facilities.  Many  ofth^  sources 
have  large  numbers  of  emisskm  units, 
making  part  70  permitting  difficult  and 
time-consiuning.  In  addition  to  this  part 
70  responsibility,  the  State  anticipates 
that  it  will  have  to  process  between 
8,000  and  10,000  minor  NSR  actions 
each  irear.  While  Texas’s  burden  of 
processing  part  70  applications  will  be 
heavy  in  any  event,  Texas  contends  that 
the  added  burcfon  of  integrating  minor 
NSR  into  part  70  pmmits  will 
completely  overwhelm  the  State’s 
processing  system  in  the  initial  years  of 
program  implementation.  Texas  has 
infmmed  EPA  that  it  is  cnirrently 
developing  a  computerized  infc^ation 
management  system  which  is  designed 
to  ease  the  task  of  integrating  minor 
NSR  and  pari  70  pennitting 
requirements.  This  system  is  not  yet 
operational,  however,  and  is  not 
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expected  to  be  available  for  database 
integration  for  several  months. 

Finally,  Texas  argues  that  because  its 
minor  NSR  permits  would  be  cross- 
referenced  within  part  70  permits  so 
that  the  public  and  EPA  could  easily 
locate  and  review  the  minor  NSR 
applicable  requirements,  inclusion  of 
the  minor  NSR  requirements  themselves 
is  unnecessary.  While  EPA  is  not 
persuaded  that  merely  cross-referencing 
minor  NSR  permits  in  a  part  70  permit 
is  in  any  way  equivalent  to  setting  forth 
in  permit  terms  minor  NSR 
requirements  themselves  as  applicable 
requirements,  EPA  believes  that  this 
argument  militates  in  favor  of 
potentially  granting  interim  approval  to 
the  Texas  program. 

On  the  basis  of  the  tyj>e  of  showing 
of  compelling  reasons  described  above, 
EPA  believes  that  a  State  or  local 
permitting  authority  with  minor  NSR/ 
part  70  integration  diHiculties  such  as 
Texas  should  be  given  the  opportunity, 
if  otherwise  appropriate  under  the 
§  70.4(d)  criteria,  to  receive  interim 
approval  and  to  correct  its  progrcun 
deficiency  during  the  interim  period. 
Therefore,  EPA  is  proposing  t^ay  to 
revise  its  interim  approval  criteria  to 
allow  for  interim  approval  of  programs 
that  do  not  currently  have  authority  to 
assure  compliance  with  applicable 
requirements  that  are  developed 
exclusively  through  an  EPA-approved 
minor  NSR  program.  The  proposed 
revision  also  provides  that  each  part  70 
permit  issued  by  such  a  program  during 
the  interim  approval  period  must  state 
that  appUcable  minor  NSR  requirements 
are  not  included  in  that  part  70  permit, 
and  shall  cross-reference  any  excluded 
minor  NSR  permits  so  that  citizens  may 
access  and  review  those  permits. 
Moreover,  minor  NSR  requirements 
excluded  from  part  70  permits  would 
not  be  eligible  for  the  permit  shield 
under  §  70.6(f).  The  EPA  wishes  to 
emphasize  that  it  is  only  proposing  a 
revision  to  part  70  to  make  possible  the 
evaluation  of  a  program  like  that 
submitted  by  Texas.  The  EPA  takes  no 
position  at  this  time  as  to  the 
approvability  of  the  State  of  Texas’s 
request  for  interim  approval.  The  EPA 
will  evaluate  the  adequacy  of  Texas’s 
demonstration  of  compelling  reasons 
and  whether  it  otherwise  “substantially 
meets”  part  70  as  part  of  the  Agency’s 
ongoing  review  of  the  Texas  part  70 
program.  Comment  is  solicited  on 
whether  this  interim  relief  is 
appropriate  in  situations  other  than  that 
described  for  tlie  Texas  program. 

The  EPA  also  wishes  to  make  it  clear 
that  excluding  minor  NSR  requirements 
from  part  70  permits  does  not  fulfill  the 
objectives  of  title  V  and  the  Act.  First, 


a  part  70  permit  that  does  not  ccmtain 
minor  NSR  requirements  is  not  an 
accurate  compendium  of  the  Act 
requirements  applicable  to  the 
permitted  source.  Second,  as  a  result  of 
exclusion  from  the  part  70  permit, 
minor  NSR  requirements  may  not  be 
subject  to  the  same  issuance  and 
revision  procedures,  or  include  the 
same  compliance  terms,  as  would  be  the 
case  if  they  were  included  in  the  part  70 
permit. 

Texas  has  argued,  however,  that  it 
will  be  able  to  effectively  implement  its 
approved  minor  NSR  program  during 
the  interim  period  without  specifically 
including  the  details  of  the  minor  NSR 
permits  issued  under  that  program  in 
issued  part  70  permits.  ’The  minor  NSR 
requirements  are  for  the  most  part 
appUed  on  a  source-specific  basis,  and 
are  federally  enforceable  independent  of 
their  inclusion  in  a  part  70  permit.  In 
addition,  because  Texas  has  also 
requested  interim  approval  as  a  source 
category  limited  program,  which  would 
provide  for  issuance  of  part  70  permits 
over  a  5-year  period,  this  exclusion 
should  affect  significantly  less  than  half 
the  permits  that  will  be  issued  in  Texas 
during  the  (at  most)  2-year  period  in 
which  the  interim  approval  would  be  in 
effect.  'The  EPA  notes  that  as  a  condition 
of  being  granted  interim  approval,  Texas 
would  have  to  submit  a  corrective 
program  at  least  6  months  prior  to  the 
end  of  the  interim  approval  period,  and 
permits  and  permit  revisions  issued 
after  EPA  approves  this  corrective 
submittal  would  have  to  contain  the 
requirements  of  minor  NSR  permits 
issued  after  that  time.  Moreover,  minor 
NSR  requirements  excluded  from  part 
70  permits  would  not  be  eligible  for  the 
permit  shield  under  §  70.6(f)  and  the 
excluded  requirements  would  be  cross- 
referenced  in  the  part  70  permit  as 
discussed  above. 

The  E!PA  believes  that  these 
considerations  would  considerably 
mitigate  the  consequences  of  excluding 
minor  NSR  from  permits  issued  during 
the  interim  period.  The  EPA  will 
consider  these  and  similar  factors  in 
determining  whether  programs  from 
Texas  or  other  permitting  authorities 
meeting  the  revised  criteria  otherwise 
“substantially  meet”  the  requirements 
of  part  70.  Two  specific  factors  EPA  will 
consider  in  evaluating  a  request  for 
interim  approval  under  the  revised 
criteria  are  (1)  whether  a  program’s 
exclusion  of  minor  NSR  as  an  applicable 
requirement  will  diminish  the 
effectiveness  of  the  State  or  local 
agency’s  minor  NSR  program  during  the 
interim  period,  and  (2)  whether  the 
State  or  local  permitting  authority  had 
previously  submitted  a  part  70  program 


to  EPA  that  included  minor  NSR  as  an 
applicable  requirement.  The  EPA 
believes  that  State  and  local  permitting 
authorities  should  be  discouraged  from 
revising  their  part  70  programs  to 
exclude  minor  NSR  as  an  applic^le 
requirement,  especially  when  this 
revision  would  necessitate  EPA’s 
interim  approval  (at  best)  of  a  program 
that  would  otherwise  quahfy  for  frill 
approval.  The  EPA  also  emphasizes  that 
if  an  interim  approval  is  later  granted  to 
an  operating  permits  program  under  the 
revised  criteria,  EPA  expects  that  the 
permitting  authority  wdll  address  and 
fully  correct  its  deficient  authority  no 
later  than  6  months  before  expiration  of 
any  interim  approval.  Full  approval  of 
such  a  program  would  not  be  possible 
at  the  end  of  the  interim  approval 
period  if  the  problem  with  the 
applicable  requirements  authority  were 
not  corrected. 

If  and  when  EPA  grants  full  approval 
to  a  program  that  had  received  interim 
approval  under  the  revised  criteria,  each 
part  70  permit  issued  during  the  interim 
period  that  excluded  minor  NSR 
requirements  would  have  to  be 
reopened  to  incorporate  the  excluded 
requirements.  Moreover,  the  terms  and 
conditions  of  minor  NSR  permits  issued 
or  revised  after  the  end  of  the  interim 
period  would  have  to  be  included  as 
appUcable  requirements  in  part  70 
permits,  even  if  the  part  70  permit  was 
originally  issued  during  the  interim 
approval  period. 

D.  Proposed  Revision  Regarding 
Effectiveness  of  Permits 

The  EPA  proposes  to  clarify  the 
description  in  §  70.4(d)(2)  concerning 
the  effect  of  EPA’s  interim  approval  of 
a  part  70  program  to  explicitly  state  that 
permits  issu^  under  a  program  granted 
interim  approval  are  fully  effective  for 
all  title  V  purposes.  Because  permitting 
authorities  operating  under  interim 
approval  are  able  to  issue  fully  effective 
part  70  permits  to  sources,  EPA 
considers  those  permitting  authorities 
eligible  to  charge  all  required  permit 
fees  to  sources  in  accordance  with 
§70.9. 

III.  Impacts  of  Proposal 

Consideration  of  anticipated  impacts 
supports  today’s  proposed  revisions  to 
the  interim  approval  criteria.  The 
impacts  of  not  providing  these 
opfmrtunities  could  include  disapproval 
of  several  operating  permits  programs, 
imposition  of  sancUons  on  permitting 
authorities,  the  promulgation  of  Federal 
programs,  delay  in  the  effective  date  of 
permitting  programs,  and  undue 
disruption  in  f>ennitting  authority 
efforts  to  conform  to  part  70. 
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Conversely,  the  EPA  does  not  feel  there 
are  significant  adverse  efiects  of  the 
actions  proposed  in  today’s  notice. 

The  interun  approval  period  during 
which  a  minor  NSR  change  could  be 
processed  imder  minor  permit 
modification  procedures  or  would  not 
be  included  in  the  permit  as  an 
applicable  requirement  would  last  for 
no  more  than  the  first  2  years  of  the 
permit  issuance  transition  period.  This 
period  could  even  be  less  than  2  years 
in  that  program  modifications  needed  to 
qualify  for  full  program  approval  must 
Im  fully  adopted  by  the  permitting 
authority  and  submitted  to  EPA  no  later 
that  6  months  prior  to  the  end  of  the 
interim  approval  period. 

Permit  applications  for  all  sources 
subject  to  the  program  £ue  due  during 
the  first  year,  and  one-third  of  the 
permits  must  be  issued  during  each  of 
the  3  years  of  the  transition  period. 
These  factors  will  reduce  the  number  of 
permits  being  issued  and  also  the 
number  of  permit  modifications 
occurring  during  this  transition  period 
when  permits  are  initially  being  issued; 
therefore,  the  effect  of  the  changes  being 
proposed  today  will  be  less  significant. 
Up  to  one-half  of  the  permits  may  not 
even  be  issued  during  the  interim 
approval  period.  In  addition,  the 
permitting  actions  covered  by  today’s 
proposal  would  only  be  those  that  are 
first  processed  through  EPA-approved 
minor  NSR  programs.  These  factors 
limit  any  programmatically  adverse 
impacts  of  today’s  proposed  revisions  to 
the  interim  approval  criteria  regarding 
minor  NSR  (Ganges,  while  at  the  same 
time  ensuring  that  permitting 
authorities  will  not  be  delayed  in 
administering  and  implementing  their 
programs  and  issuing  federally- 
enforceable  operating  permits. 

With  respect  to  proposed  part  70 
revisions  concerning  public 
participation,  EPA  is  proposing 
elsewhere  in  today’s  Federal  Register  to 
take  regulatory  action  to  revise  the  part 
70  permit  revision  process.  State  and 
local  programs  will  be  required 
generally  to  submit  revised  programs  to 
meet  the  new  requirements  no  later  than 
2  years  after  EPA  promulgates  the 
revisions  to  part  70.  There  appears, 
therefore,  to  be  little  to  gain  by  forcing 
a  State  or  local  agency  whose  program 
does  not  conform  to  tie  existing  interim 
approval  requirements  regarding  public 
participation  to  adopt  program  revisions 
that  will  shortly  thereafter  have  to  again 
be  revised  to  conform  to  revised  permit 
revision  provisions. 

In  light  of  the  proposal  to  revise  the 
permit  revision  provisions  of  part  70, 
the  disruption  and  difficulties  that 
would  be  caused  by  disapproving 


submitted  State  and  local  programs,  the 
short  duration  and  apparent  minimal 
impact  of  today’s  action,  and  the 
apparent  widespread  misimderstanding 
of  the  requirements  of  the  current  rule, 
the  EPA  believes  these  proposed 
revisions  to  interim  approval  criteria  of 
part  70  are  reasonable  and  necessary. 

IV.  Action  on  Submitted  Programs 

The  EPA  realizes  that  there  are  also 
significant  transitional  issues  to  address 
in  implementing  these  changes.  Many  of 
the  current  part  70  program  submittals 
have  been  evaluated  against  the  current 
part  70  requirements  and  EPA  has 
proposed  an  action  as  to  their 
approvability.  In  these  notices,  EPA  has 
proposed  interim  approval  of  those 
submitted  programs  with  the  described 
minor  permit  modification  problem 
upon  the  coudition  that  EPA  revise  the 
interim  approval  criteria  to  address  the 
problem.  While  these  notices  may 
assume  a  positive  result  to  today’s 
proposal,  they  avoid  the  need  to 
subsequently  re-propose  interim 
approval  if  today’s  proposed  relief  were 
promulgated.  Implementation  of  part  70 
would  be  imduly  delayed  by  the  need 
for  a  second  rulemaking  process.  If 
today’s  proposal  is  not  promulgated, 
EPA  may  subsequently  be  required  to 
take  alternative  action. 

'The  EPA  can  grant  an  interim 
approval  for  a  period  of  up  to  2  years 
and  the  interim  approval  cannot  be 
renewed.  The  EPA  would  indicate  in 
the  interim  approval  notice -the 
discrepancy  of  the  program  with  full 
approval  requirements  of  part  70  and 
would  indicate  that  the  program  would 
have  to  be  revised  to  conform  with  part 
70  vnthin  the  interim  approval  period 
for  full  program  approval  subsequently 
to  be  granted.  Note  that  if  part  70  is 
revised  before  the  end  of  the  period 
granted  for  interim  approval,  the 
program  granted  interim  approval 
would  most  likely  be  revised  to  meet  the 
revised  part  70. 

Permitting  authorities  would  have  to 
complete  their  program  revision  and 
submit  revised  programs  to  EPA  at  least 
6  months  prior  to  expiration  of  the 
interim  approval  to  allow  EPA  time  to 
process  the  change  and  grant  the 
program  full  approval  before  the 
expiration  of  the  interim  approval.  If  the 
permitting  authority  fails  to  take  proper 
action  to  revise  its  program  within  the 
timeframe  allowed  under  interim 
approval,  the  interim  approval  will 
expire  and  the  provisions  of  section 
502(d)  of  the  Act  regarding  sanctions 
and  EPA  imposition  of  a  Federal 
operating  permits  program  would  take 
effect. 


The  revisions  to  the  interim  approval 
criteria  in  part  70  being  proposed  today 
would  allow  permitting  authorities  to 
proceed  with  their  programs 
expeditiously,  rather  than  requiring  EPA 
to  disapprove  the  programs  and  begin 
promulgation  of  Federal  programs.  The 
EPA  solicits  comment  on  this  approach 
and  how  best  to  address  the  concerns 
associated  with  its  implementation. 

VI.  Administrative  Requirements 

A.  Public  Hearing 

No  public  hearing  will  be  held  to 
discuss  the  proposed  regulatory 
revisions  unless  a  hearing  is  requested 
in  writing  and  sufficient  reason  for  a 
hearing  is  included  in  the  written 
request.  If  a  public  hearing  is  held,  it 
will  take  place  on  the  last  day  of  the 
public  comment  period.  Persons 
wishing  to  attend  a  hearing,  if  held, 
should  call  (919)  541-5586  to  determine 
if  a  hearing  will  be  held  and  to  obtain 
the  time  and  location.  Persons  wishing 
to  request  a  public  hearing  must  submit 
a  written  request  to  EPA  during  the 
public  comment  period  at  the  address 
given  in  the  ADDRESSES  section  of  this 
preamble. 

B.  Docket 

The  docket  for  this  regulatory  action 
is  A-93-50.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this 
proposed  rulemaking.  The  principal 
purposes  of  the  docket  are:  (1)  To  allow 
interested  parties  a  means  to  identify 
and  locate  dociunents  so  that  they  can 
effectively  participate  in  the  rulemaking 
process,  and  (2)  to  serve  as  the  record 
in  case  of  judicial  review  (except  for 
interagency  review  materials) 
(307(d)(7)(A)).  The  docket  is  available 
for  public  inspection  at  EPA’s  Air 
Docket,  which  is  listed  under  the 
ADDRESSES  section  of  this  notice. 

C.  Office  of  Management  and  Budget 
(OMB)  Review 

Under  Executive  Order  12866  (E.O. 
12866)  (58  FR  51735,  October  4, 1993), 
section  4(c),  EPA  must  judge  whether  a 
regulation  is  a  significant  regulatory 
action  which  would  precipitate  the 
requirement  to  prepare  an  assessment  of 
the  potential  costs  and  benefits  (referred 
to  as  a  Regulatory  Impact  Analysis 
(RIA))  of  the  regulatory  action.  Sections 
3(f)(l-4)  of  E.0. 12866  define 
“significant”  regulatory  actions  as  those 
that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy. 
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productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  RO.  12866. 

Today’s  proposed  revisions  to  part  70 
would  simply  remove  obstructions  to 
the  implementation  of  part  70  and  State 
and  local  operating  permits  programs. 
However,  the  Agency  has  determined 
that  this  rule  is  a  "significant” 
regulatory  action  under  the  terms  of 
E.0. 12866,  sections  3(f)(l-4),  since  it  is 
closely  linked  to  the  notice  published 
elsewhere  in  today’s  Federal  Register 
proposing  regulatory  revisions  involving 
several  novel  legal  and  policy  issues. 

The  EPA  has  submitted  this  action  to 
OMB  for  review.  Changes  made  in 
response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

D.  Regulatory  Flexibility  Act 
Compliance 

Under  the  Regulatory  Flexibility  Act. 
whenever  an  Agency  publishes  any 
proposed  or  final  rule  in  the  Federal 
Register,  it  must  prepare  a  Regulatory 
Flexibility  Analysis  (RFA)  that  describes 
the  impact  of  the  rule  on  small  entities 
(i.e.,  small  businesses,  organizations, 
and  governmental  jurisdictions).  That 
analysis  is  not  necessary,  however,  if  an 
Agency’s  Administrator  certifies  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  EPA  has  established  guidelines 
for  determining  whether  an  RFA  is 
required  to  accompany  a  rulemaking 
package.  The  guidelines  state  the 
criteria  for  determining  when  the 
number  of  affected  small  entities  is 
“substantial”  and  whether  there  is  a 
significant  impact.  The  determination  of 
significant  impact  for  small  businesses 
essentially  depends  upon  compliance 
costs,  production  costs,  and  predicted 
closures.  For  small  govermnents,  the 
determination  of  significant  impact 
depends  upon  compliance  costs, 
operating  costs,  and  recordkeeping 
costs. 


A  regulatory  flexibility  screening 
analysis  was  prepared  to  examine  the 
potential  for  significant  adverse  impacts 
on  small  entities  associated  with 
specific  permitting  provisions  of  the 
current  part  70  and  is  in  the  docket  for 
the  part  70  rulemaking  action  (Docket 
No.  A-90-33).  The  effect  of  today’s 
proposal  allows  permitting  authorities 
to  proceed  with  implementation  of  their 
programs  emd  would  not  create  any 
additional  impacts  on  small  businesses. 

E.  Paperwork  Reduction  Act 

The  information  collection 
requirements  (ICR)  for  the  part  70 
regulations  were  submitted  for  approval 
to  OMB  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An  ICR 
document  was  prepared  by  EPA  in 
association  with  the  promulgation  of 
part  70  and  a  copy  may  be  obtained 
finm  Sandy  Farmer,  Information  Policy 
Branch  (mail  code  2136),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  Washington,  D.C.  20460, 
(202)  260-2740. 

Today’s  proposed  regulatory  revisions 
do  not  significantly  alter  the  estimates 
in  the  original  ICR. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection.  Air 
pollution  control.  Prevention  of 
significant  deterioration.  New  source 
review.  Fugitive  emissions,  Particulate 
matter.  Volatile  organic  compounds. 
Nitrogen  dioxide.  Carbon  monoxide. 
Hydrocarbons,  Lead,  Operating  permits. 

Dated:  July  8, 1994. 

Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  70  of  title  40,  chapter  I 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  70— [AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

2.  Section  70.4  is  amended  by  revising 
paragraphs  (d)(2),  (d)(3)  introductory 
text,  (d)(3)(ii),  and  (d)(3)(iv)  to  read  as 
follows; 

§  70.4  State  program  submittals  and 
transition. 

(d) *  •  * 

(2)  Interim  approval  shall  expire  on  a 
date  set  by  the  Administrator  (but  not 
later  tlian  2  years  after  such  approval). 


and  may  not  be  renewed.  Sources  shall 
become  subject  to  the  program 
according  to  the  schedule  approved  in 
the  State  program.  Permits  issued  tmder 
an  interim  approved  program  shall  be 
fully  effective  and  expire  at  the  end  of 
their  fixed  term,  unless  renewed  under 
a  part  70  program. 

(3)  The  EPA  may  grant  interim 
approval  to  any  program  if  it  meets  each 
of  the  following  minimum  requirements 
and  otherwise  substantially  meets  the 
requirements  of  this  part: 
***** 

(ii)  Applicable  requirements.  The 
program  must  provide  for  adequate 
authority  to  issue  permits  that  assure 
compliance  with  the  requirements  of 
paragraph  (c)(1)  of  this  section  for  those 
major  sources  covered  by  the  program. 
Notwithstanding  the  preceding 
sentence,  where  a  State  or  local 
permitting  authority  lacks  adequate 
authority  to  issue  or  revise  permits  that 
assure  compliance  with  applicable 
requirements  established  exclusively 
through  an  EPA-approved  minor  NSR 
program,  EPA  may  grant  interim 
approval  to  the  program  upon  a  showing 
by  the  permitting  authority  of 
compelling  reasons  which  support  the 
interim  approval  and  that  the  program 
otherwise  substantially  meets  the 
requirements  of  this  part.  Any  part  70 
permit  issued  dining  this  interim  period 
that  does  not  incorporate  minor  NSR 
requirements  shall  note  this  fact  in  the 
permit,  and  shall  indicate  how  citizens 
may  obtain  access  to  excluded  minor 
NSR  permits. 

***** 

9 

(iv)  Public  participation.  The  program 
must  provide  for  adequate  public  notice 
of  and  an  opportunity  for  public 
participation  on  draft  permits, 
reopenings  for  cause,  and  revisions  as 
required  by  §  70.7  of  this  part,  except 
for: 

(A)  Modifications  qualifying  for  minor 
permit  modification  procedures  under 

§  70.7(e)  of  this  part  as  promulgated  July 
21, 1992;  and 

(B)  Permit  revisions  to  incorporate 
changes  subject  to  minor  NSR  or  §  61.15 
of  part  61  of  this  chapter  processed  as 
minor  permit  modifications  under 

§  70.7(e)  of  this  part  as  promulgated  July 
21, 1992. 

***** 
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DEPARTMENT  OF  EDUCATION 
RiN  1840-ZA01 

Urban  Community  Service  Program 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  priority. 

SUMMARY:  The  Secretary  proposes  a 
competitive  funding  priority  to  focus 
funds  for  new  urban  community  service 
projects  on  conununities  that  have  been 
designated  as  Empowerment  Zones  or 
Enterprise  Commimities  authorized 
under  section  1391  of  the  Internal 
Revenue  Code,  as  amended  by  title  XIII 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1993.  Under  the  proposed 
competitive  funding  priority,  the 
Secretary  would  award  five  (5) 
additional  points  to  an  application  that 
meets  the  priority. 

DATES:  Comments  must  be  received  on 
or  before  September  28, 1994. 

ADDRESSES:  All  comments  concerning 
the  proposed  priority  should  be 
addressed  to  Patricia  W.  Gore,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  S.W.,  Room  C-80  Portals 
Building,  Washington,  D.C.  20202-5329. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Gore.  Telephone:  (202)  260- 
3262.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION: 

Background  on  Empowerment  Zone 
and  Enterprise  Community  Initiative 

The  Empowerment  Zone  and 
Enterprise  Community  program  is  a 
critical  element  of  the  Administration’s 
community  revitaUzation  strategy.  The 
program  is  a  first  step  in  rebuilding 
conununities  in  America’s  poverty- 
stricken  inner  cities  and  rural 
heartlands.  It  is  designed  to  empower 
people  and  communities  by  inspiring 
Americans  to  work  together  to  create 
jobs  and  opportunity. 

Under  this  program,  the  Federal 
Government  will  designate  up  to  nine 
areas  as  Empowerment  Zones  and  up  to 
95  areas  as  Enterprise  Communities  in 
accordance  with  Internal  Revenue  Code 
section  1391,  as  amended  by  title  XIII  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1993  (Pub.  L.  103-66).  To  be  eligible 
for  designation,  an  area  must  be 
nominated  by  one  or  more  local 
governments  and  the  State  or  States  in 
which  it  is  located  or  by  a  State- 
Chartered  Economic  Development 
Corporation.  A  hominated  area  must  be 
one  of  pervasive  poverty. 


unemployment,  and  general  distress, 
and  must  have  a  poverty  rate  of  not  less 
than  the  level  specified  in  section  1392 
of  the  Internal  Revenue  Code. 

In  the  Empowerment  Zone  and 
Enterprise  Commimity  program, 
communities  are  invited  to  submit 
strategic  plans  that  comprehensively 
address  how  the  community  would  link 
economic  development  with  education 
and  training  as  well  as  how  community 
development,  public  safety,  human 
services,  and  environmental  initiatives 
will  together  support  sustainable 
communities.  Empowerment  Zones  and 
Enterprise  Communities  will  be 
designated  by  the  Department  of 
Agriculture  and  the  Department  of 
Housing  and  Urban  Development  (HUD) 
based  on  the  quality  of  their  strategic 
plans.  Designated  areas  will  receive 
Federal  grant  funds  and  substantial  tax 
benefits  and  will  have  access  to  other 
Federal  programs.  (For  additional 
information  on  the  Empowerment  Zone 
and  Enterprise  Commimity  program, 
contact  HUD  at  1-800-998-9999.) 

The  Department  of  Education  is 
supporting  the  Empowerment  Zone  and 
Enterprise  Commimity  initiative  in  a 
variety  of  ways.  It  is  encouraging 
Empowerment  Zones  and  Enterprise  - 
Communities  to  use  funds  they  already 
receive  from  Depeirtment  of  Education 
programs  (including  Chapter  1  of  Title 
I  of  the  Elementary  and  Secondary 
Education  Act,  the  Drug-Free  Schools 
and  Communities  Act,  the  Adult 
Education  Act,  and  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act)  to  support  the 
comprehensive  vision  of  their  strategic 
plans.  Moreover,  the  Department  of 
Education  intends  to  give  preferences  to 
Empowerment  Zones  and  Enterprise 
Communities  in  a  number  of 
discretionary  grant  programs  that  are 
well  suited  for  inclusion  in  a 
comprehensive  approach  to  economic 
and  community  development.  In 
addition  to  the  Urban  Community 
Service  Program  described  in  this 
notice,  the  Department  also  intends  to 
give  preferences  to  Empowerment  Zones 
and  Enterprise  Communities  in  the 
Rehabihtation  Act  Projects  with 
Industry  program.  Rehabilitation  Act 
Special  Elemonstration  Projects 
program,  the  Parent  Trainii^  program 
and  Early  Childhood  Education  program 
under  the  Individuals  with  Disabilities 
Education  Act,  the  National  Workplace 
Literacy  Program,  and  a  variety  of 
discretionary  programs  under  the 
Elementary  and  Secondary  Education 
_  Act.  Notices  concerning  those  programs 
are  being  published  separately. 


Background  on  Urban  Community 
Service  Program 

The  Urban  Community  Service 
Program  is  authorized  under  Title  XI  of 
the  Higher  Education  Act  of  1965,  as 
amended.  The  program  is  ideally  suited 
to  play  a  key  role  in  the  Empowerment 
Zone  and  Enterprise  Community 
program  because  it  utilizes  the  skills, 
experience,  and  resources  of  institutions 
of  higher  education  to  help  public  and 
private  organizations  devise  and 
implement  solutions  to  pressing  and 
severe  problems  in  their  urban 
communities.  The  program,  which 
makes  discretionary  grants  of  up  to  five 
years  in  length,  supports  collaborative 
projects  to  address  the  wide  range  of 
problems  that  confront  urban 
communities  in  areas  such  as  workforce 
preparation,  economic  development, 
urban  poverty,  health  care  services  and 
access,  underperforming  school  systems 
and  students,  crime,  urban  housing  and 
infrastructure.  The  Urban  Community 
Service  Program  funds  may  be  used  to 
carry  out  activities  such  as  planning, 
applied  research,  training,  resource 
exchanges  or  technology  transfers, 
delivery  of  services,  or  other  activities 
that  the  urban  academic  institutions  and 
community  partners  agree  are  of  high 
priority. 

Eligible  applicants  under  the  program 
include  any  nonprofit  municipal 
university,  established  by  the  governing 
body  of  the  city  in  which  it  is  located, 
and  operating  as  of  July  23, 1992.  Also 
eligible  is  any  institution  of  higher 
education  or  a  consortium  of 
institutions  with  at  least  one  member 
that  (1)  Is  located  in  an  urban  area;  (2) 
draws  a  substantial  portion  of  its 
undergraduate  students  from  the  urban 
area  in  which  it  is  located  or  from 
contiguous  areas;  (3)  carries  out 
programs  to  make  postsecondary 
educational  opportunities  more 
accessible  to  residents  of  the  urban  area 
or  contiguous  areas;  (4)  has  the  present 
capacity  to  provide  resources  responsive 
to  the  needs  and  priorities  of  the  urban 
area  and  contiguous  areas;  (5)  offers  a 
range  of  professional,  technical,  or 
graduate  programs  sufficient  to  sustain 
the  capacity  of  the  institution  to  provide 
these  resources;  and  (6)  has 
demonstrated  and  sustained  a  sense  of 
responsibility  to  Lie  urban  area  and 
contiguous  areas  and  the  people  in 
those  areas. 

Urban  Community  Service  projects 
can  alleviate  employment,  economic, 
educational,  and  other  problems  that 
exist  in  Empowerment  Zones  and 
Enterprise  Communities.  They  bring 
another  resource — the  urban  academic 
institution — to  the  collaborative  process 
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to  revitalize  communities.  These 
institutions  are  well  positioned  to  lend 
vital  support  to  this  effort. 

In  addition,  the  Urban  Commimity 
Service  Program  is  an  important  vehicle 
for  achieving  the  National  Education 
Goal  that  by  the  year  2000,  every  adult 
American  will  be  literate  and  will 
possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship.  The 
program  helps  further  this  goal  by 
fostering  partnerships  between 
institutions  of  higher  education  and  the 
commimity  to  improve  educational 
opportunities  and  benefits  for  citizens. 
Faculty  and  students  at  institutions  of 
higher  education  are  providing 
leadership  as  well  as  direct  services 
such  as  tutoring,  mentoring,  and 
counseling  to  community  residents. 

The  Urban  Community  Service 
Program  also  will  benefit  by  establishing 
a  competitive  preference  related  to 
Empowerment  Zones  and  Enterprise 
Communities.  The  Secretary  believes 
that  the  Urban  Community  Service 
projects  are  likely  to  be  more  effective 
when  the  projects  focus  on  urban  areas 
in  which  other  coordinated  community 
revitalization  efforts  are  underway.  In 
addition,  close  coordination  of  these 
programs  at  the  local  level  will  avoid 
duplication  of  effort  and  assure  that 
resources  are  used  efficiently. 

Note;  This  notice  of  proposed  priority  does 
not  solicit  applications.  A  notice  inviting 
applications  under  this  competition  will  be 
published  in  the  Federal  Register  concurrent 
with  or  following  publication  of  the  notice  of 
final  priority. 

PRIORITIES: 

Absolute  Priority 

Under  34  CFR  636.23  and  34  CFR 
75.105(c)(3l,  the  Secretary  currently 
gives  an  absolute  preference  to 
applicants  that  propose  to  conduct  joint 
projects  supported  by  other  local.  State, 
and  Federal  programs.  The  Secretary 
may  reserve  some  or  all  of  the  funds 
available  in  any  fiscal  year  for 
applications  that  meet  the  absolute 
preference.  The  proposed  competitive 


preference  will  be  given  to  applications 
that  first  satisfy  the  absolute  preference. 

Proposed  Competitive  Priority 

Under  34  CFR  75.105(cK2),  the 
Secretary  proposes  to  give  competitive 
preference  to  applications  that  are 
otherwise  eligible  for  funding  under  the 
Urban  Community  Service  Program  and 
that  meet  the  following  priority.  The 
Secretary  proposes  to  award  five  (5) 
points  to  an  application  that  meets  the 
priority.  These  points  would  be  in 
addition  to  any  points  the  application 
earns  under  the  selection  criteria  for  the 
program.  The  Secretary  may  implemeat 
this  priority  for  fiscal  year  1995  and  for 
any  later  fiscal  year: 

Projects  that  use  75  percent  or  more 
of  the  project  budget  to  address  pressing 
and  severe  problems  in  an 
Empowerment  Zone  or  Enterprise 
Commimity. 

The  proposed  project  under  the  Urban 
Community  Service  Program  must 
contribute  to  the  strategic  plan  of  the 
Empowerment  Zone  or  Enterprise 
Community  and  be  made  an  integral 
component  of  the  Empowerment  Zone 
or  Enterprise  Commimity  activities. 
ADDITIONAL  FACTOR  THE  SECRETARY 
CONSIDERS:  Under  20  U.S.C.  1136e  and 
34  CFR  636.22(a),  the  Secretary  may 
select  for  fimding  one  or  more 
applications  of  high  quality,  other  than 
the  most  highly  rated  applications,  if  the 
Secretary  concludes  that  this  selection 
would  improve  the  distribution  of 
grants  among  applicants  throughout  the 
Nation. 

Executive  Order  12866 

This  notice  of  proposed  priority  has 
been  reviewed  in  accordance  with 
Executive  Order  12866.  Under  the  terms 
of  the  order  the  Secretary  has  assessed 
the  potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  notice  of  proposed  priority  are  those 
resulting  from  statutory  requirements 
and  those  determined  by  the  Secretary 
to  be  necessary  for  administering  this 
program  effectively  and  efficiently. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  this  notice  of  proposed 


priority,  the  Secretary  had  determined 
that  the  benefits  of  the  proposed  priority 
justify  the  costs. 

The  Secretary  also  has  determined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 

To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866, 
the  Secretary  invites  comment  on 
whether  there  may  be  further 
opportunities  to  reduce  any  potential 
costs  or  increase  potential  benefits 
resulting  firom  this  proposed  priority 
without  impeding  Ae  effective  and 
efficient  administration  of  the  program. 
INTERGOVERNMENTAL  REVIEW:  This 
program  is  subject  to  the  requirements 
of  Executive  Order  12372  and  the 
regulations  in  34  CFR  Part  79.  The 
objective  of  the  Executive  Order  is  to 
foster  an  intergovernmental  partnership 
and  a  strengthened  federalism  by 
relying  on  processes  developed  by  State 
and  local  governments  for  coordination 
and  review  of  proposed  Federal 
financial  assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department’s  specific 
plans  and  actions  for  this  program. 
INVITATION  TO  COMMENT:  Interested 
persons  are  invited  to  submit  comments 
and  recommendations  regarding  the 
proposed  competitive  priority. 

All  comments  submitted  in  response 
to  this  priority  will  be  available  for 
public  inspection,  during  and  after  the 
comment  period,  in  Suite  C-80,  Portals 
Building,  1280  Maryland  Avenue,  S.W., 
Washington,  D.C.,  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Applicable  Program  Regulations:  34  CFR 
Part  636. 

Program  Authority:  20  U.S.C.  1136-1136h. 
Dated:  August  11, 1994. 

David  A.  Longanecker. 

Assistant  Secretary  for  Postsecondary 
Education. 

(FR  Doc.  94-21190  Filed  8-26-94;  8:45  am) 
BILUNQ  cooe  400(M>1-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  589 
pocket  No.  93N-0467] 

Substances  Prohibited  From  Use  in 
Animal  Food  or  Feed;  Specified  Offal 
From  Adult  Sheep  and  Goats 
Prohibited  in  Ruminant  Feed;  Scrapie 

AQENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  proposes  to 
declare  that  specified  offal  from  adult 
(more  than  12  months  of  age)  sheep  and 
goats  is  not  generally  recognized  as  safe 
(GRAS)  for  use  in  ruminant  feed  and  is 
an  unapproved  food  additive  when 
added  to  ruminant  feed.  Accordingly,  in 
the  absence  of  an  approved  food 
additive  regulation  or  investigational 
exemption,  the  use  in  ruminant  feed  of 
ingredients  containing  specihed  offal, 
from  adult  sheep  or  goats  will  cause  the 
feeds  to  be  considered  adulterated 
within  the  meaning  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act).  FDA 
is  proposing  this  action  because  the 
specified  offal  may  contain  the  agent 
that  causes  scrapie,  a  transmissible 
spongiform  encephalopathy  (TSE)  of 
sheep  and  goats.  In  the  United  Kingdom 
scrapie  has  been  epidemiologically 
associated  with  the  occurrence  of 
bovine  spongiform  encephalopathy 
(BSE),  another  TSE.  Because  FDA 
cannot  positively  rule  out  a  direct 
association  between  scrapie,  BSE  and 
human  TSE’s,  FDA  is  proposing  this 
action  to  protect  the  health  of  animals 
and  humans. 

DATES:  Written  comments  by  November 
14, 1994.  FDA  is  proposing  that  any 
final  rule  that  may  issue  based  upon  this 
proposal  become  effective  30  days  after 
its  publication  in  the  Federal  Register). 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  208.57. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
P.  Honstead,  Center  For  Veterinary 
Medicine  (HFV-222),  Food  and  Drug 
Administration,  7500  Standish  PI.. 
Rockville.  MD  20855,  301-594-1728. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Processed  tissues  from  sheep  and 
goats  are  used  as  ingredients  in  animal 
feeds.  These  products  are  derived  from 


slaughter  byproducts  (slaughter 
inedibles)  and  dead,  dying,  diseased, 
and  disabled  (4-D)  animals.  The 
slaughter  inedibles  include  certain  offal 
(brain,  spinal  cord,  spleen,  thymus, 
tonsil,  lymph  nodes,  or  intestines)  that 
is  subject  of  this  proposed  rule.  Four- 
D  animals  also  contain  these  designated 
materials.  Such  materials  are  designated 
“specified  offals”  in  this  proposed  rule. 

The  Association  of  American  Feed 
Control  Officials  (AAFCO)  has 
recognized  and  defined  several  animal 
products  as  feed  ingredients  in  its 
official  publication  (Ref.  1).  Products 
which  are  likely  to  contain  specified 
offal  include,  dried  meat  solubles, 
glandular  meal,  meat  meal,  meat  and 
bone  meal,  animal  byproduct  meal, 
meat  meal  tankage,  animal  digest,  bone 
ash.  bone  charcoal,  spent  bone  charcoal, 
cooked  bone  meal,  and  bone  phosphate. 

A.  Processing  Animal  Tissues  for  Feed 
Ingredients 

Generally,  feed  ingredients  from 
slaughter  byproducts  and  4-D  animals 
are  processed  by  rendering.  Rendering 
involves  cooking  the  slaughter 
byproducts  or  the  whole  carcasses  of  4- 
D  animals  at  240  to  290  "F  for  20 
minutes  to  3  hours  to  separate  oils,  fats, 
and  protein  (Ref.  2).  These  rendered 
products  are  used  as  ingredients  to 
provide  essential  nutrients  in  animal 
feed.  However,  there  are  processes  other 
than  rendering,  such  as  d^ing,  in  which 
slaughter  byproducts  are  manufactured 
into  feed  ingredients. 

Because  of  the  prolonged  application 
of  heat  and  the  associated 
transformation  of  the  tissues,  rendering 
is  generally  regarded  by  FDA  as  a 
process  that  ensures  that  the  ingredients 
pose  no  threat  of  disease  to  animals  or 
to  the  health  of  humans  who  consume 
animal  products  such  as  meat,  milk,  and 
eggs.  In  its  role  as  regulator  of  rendering 
practices,  FDA  has  focused  on  the 
efficacy  of  a  facility’s  rendering  process 
in  the  prevention  of  disease 
transmission  and  the  prevention  of 
contamination  of  the  finished  products 
(Ref.  3).  FDA  has  no  previous  evidence 
of  a  human  or  animal  health  TSE  hazard 
or  any  other  health  hazard  associated 
with  the  feeding  of  adequately  rendered 
ingredients  to  animals.  Processed 
animal  byproducts  have  a  long  history 
of  safe  use  in  the  United  States  as  a 
sourc  e  of  nutrients  for  animals. 

However,  the  agent  responsible  for  the 
transmission  of  BSE  and  related  TSE 
diseases  is  not  well  characterized.  It  is 
believed  to  be  a  cattle  variant  of  the 
sheep  scrapie  agent  (Refs.  4  and  5).  As 
explained  more  fully  below, 
epidemiological  evidence  from  the 
United  Kingdom  suggests  that  a  discjase 


agent  contained  in  sheep  may  have 
survived  the  rendering  process  to  cause 
BSE  in  cattle.  This  is  the  first  reported 
instance  in  which  it  is  suspected  that  a 
disease  agent  survived  rendering. 

The  occurrence  of  BSE  in  cattle  has 
not  been  shown  to  cause  a  TSE  disease 
in  humans  (Ref.  6).  On  the  other  hand, 
the  possibility  of  a  causal  relationship 
has  not  been  disproved.  BSE  has  not 
been  diagnosed  in  cattle  in  the  United 
States  (Ref.  7).  However,  sheep  scrapie 
is  present  in  the  United  States. 
Accordingly,  the  agency  believes  that 
the  potential  implications  for  humans  as 
well  as  animal  health  require  regulatory 
action  to  minimize  the  possibility  for 
the  introduction  of  the  disease  into  U.S. 
cattle.  For  reasons  described  more  fully 
below,  FDA  is  proposing  that  any  feed 
ingredient  that  contains  specified  offal 
from  adult  sheep  or  goats  is  a  food 
additive  when  added  to  the  feed  of 
ruminants. 

B.  Transmissible  Spongiform 
Encephalopathies  (TSE’s) 

TSE’s  are  progressively  degenerative 
central  nervous  system  (CNS)  diseases 
of  man  and  animals  that  are 
characterized  by  a  long  incubation 
period,  a  relatively  short  clinical  course 
of  neurological  signs,  and  a  100-percent 
mortality  (Ref.  8).  TSE’s  are  believed  to 
be  caused  by  abnormal  isoform  neuronal 
membrane  proteins  which  contain  no 
detectable  nucleic  acids,  are  resistant  to 
most  methods  of  sterilization,  and 
survive  severe  environmental 
conditions  such  as  360  °C  dry  heat 
(Refs.  6  and  9).  The  agent,  however,  is 
not  generally  believed  to  be  a  virus,  but 
rather  a  protein  devoid  df  nucleic  acid 
components.  Nucleic  acid  components 
are  characteristic  of  other  living 
microorganisms.  These  proteins  have 
been  termed  prions,  and  are  abnormal 
forms  of  proteins  already  present  in  all 
animals  (Refs.  10  and  11).  In  most  cases 
the  natural  route  of  exposure  to  the  TSE 
agent  is  suspected  to  be  oral,  although 
genetic  disposition  is  known  to  play  a 
role  in  some  cases  of  sheep  scrapie  and 
human  TSE  diseases  including 
Creutzfeldt-Jakob  disease,  and 
Gerstmann-Straussler  Syndrome  (Ref. 
12). 

Antemortem  diagnostic  tests  for  the 
detection  of  TSE  do  not  exist. 
Postmortem  tests  are  required  to 
confirm  suspected  TSE  cases.  The 
observation  of  histopathological  changes 
in  the  brain,  such  as  vacuolization  of  the 
brainstem,  are  positive  indicators  (Ref. 
13).  Other  diagnostic  tests  available  are 
.  immunohistochemical  staining  and 
imnuinoblotting  the  abnormal  protein 
(Ref.  14).  Detection  and  titration  of  the 
TSE  agent  can  also  be  accomplished  by 
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histopathology  of  BSE  distinguish  it 
from  other  neurological  disbiders  (Refs. 
25  and  26). 

3.  Other  Animal  TSE’s 


intracerebral  inoculation  in  mice  or 
hamsters  with  a  brain  homogenate  from 
a  suspected  animal.  After  an  appropriate 
incubation  period,  the  brain  of  ^e 
laboratory  animal  is  examined  for 
histopathological  changes  characteristic 
of  TSE  (Ref.  15). 

1.  Sheep  Scrapie 

Scrapie  is  a  slowly  progressive, 
transmissible  disease  of  the  CNS  in 
sheep  and  goats.  Scrapie  is 
characterized  by  a  prolonged  incubation 
period  averaging  2  years,  followed  by  a 
clinical  course  of  2  to  6  months  when 
the  animal  exhibits  sensory  and  motor 
’malfunction,  depression,  and  death.  The 
agent  presumably  moves  from  infected 
to  susceptible  animals  by  direct  or 
indirect  contact  and  enters  through  the 
gastrointestinal  tract.  Consequently,  its 
spread  is  both  vertical  (mother  to 
offspring  in  utero)  (Ref.  16)  and 
horizontal  (direct  contact)  between 
sheep  (Ref.  15).  Early  signs  of  scrapie 
include  subtle  changes  in  behavior  or 
temperament  which  may  be  followed  by 
scratching  and  rubbing  against  frxed 
objects.  Other  signs  include  loss  of 
coordination,  weight  loss  despite  a  good 
appetite,  biting  of  feet  and  limbs,  tremor 
around  head  and  neck,  and  unusual 
walking  habits  (Ref.  17).  ‘”nce  there  is 
no  detectable  immune  response  to 
scrapie,  diagnosis  of  scrapie  in  live 
sheep  is  possible  only  when  clinical 
signs  are  evident  and  must  be  confirmed 
by  histopathology  at  postmortem  (Ref. 
14). 

The  scrapie  agent  may  be  identified  in 
lymphatic  tissue  (spleen,  thymus,  tonsil, 
and  lymph  nodes)  in  sheep  with 
preclinical  infections;  however,  in 
clinically  affected  adult  sheep,  the  agent 
is  identified  in  the  intestines,  nervous 
tissues  (brain  and  spinal  cord),  and 
lymphatic  tissues  (Ref.  15).  The  brain 
has  been  shown  to  contain  by  far  the 
highest  scrapie  infectivity  of  any  body 
tissue. 

Scrapie  is  known  to  have  existed  in 
Britain,  Ireland,  France,  and  Germany 
for  over  200  years.  It  has  been  observed 
in  the  United  States  and  Canada  for 
about  50  years.  The  first  case  of  scrapie 
in  the  United  States  was  diagnosed  in 
Michigan  in  1947.  From  1947  through 
January  1993,  approximately  653  flocks 
have  b^n  diagnosed  with  scrapie  (Ref. 
18). 

In  1993,  there  were  estimated  to  be  a 
total  of  11  million  sheep  in  112,000 
flocks  in  the  United  States.  At  the 
present  time,  there  are  108  known 
scrapie-infected  flocks  (flocks  with 
sheep  diagnosed  with  scrapie) 
containing  a  total  of  7,430  sheep,  and 
there  are  13  known  scrapie-source 
flocks  (flocks  to  which  scrapie-infected 


sheep  were  traced)  containing  a  total  of 
3,418  sheep  (Ref.  19). 

In  the  absence  of  an  antemortem 
diagnostic  test,  it  is  not  possible  to 
establish  with  absolute  certainty  that  a 
flock  is  free  of  scrapie  infection. 
Moreover,  lack  of  reporting,  the  long 
incubation  period,  and  open  range 
husbandry  practices  in  the  western 
United  States  make  it  difficult  to  detect 
classical  clinical  signs  and  accurately 
monitor  scrapie  in  the  United  States. 

2.  Bovine  Spongiform  Enoephalop>athy 
(BSE) 

BSE  was  first  recognized  as  a  new 
cattle  disease  by  researchers  at  the 
Central  Veterinary  Laboratory  of  the 
British  Ministry  of  Agriculture, 

Fisheries,  and  Foods  at  Weybridge, 
England  in  November  1986.  In 
retrospect,  the  literature  indicates  that 
the  first  clinical  case  of  BSE  may  have 
been  observed  as  early  as  April  1985 
(Ref.  20).  As  of  September  1993,  there 
have  been  more  than  100,000  confirmed 
cases  of  BSE  in  England,  Scotland,  and 
Wales.  In  the  Unit^  Kingdom,  44 
percent  of  the  dairy  herds  and  9  percent 
of  the  beef  herds  are  infected  (Ref.  21). 
BSE  has  also  been  reported  in  Northern 
Ireland,  the  Republic  of  Ireland, 
Switzerland,  France,  Oman,  and  the 
Falkland  Islands  (Ref.  22). 

BSE  is  a  transmissible,  slowly 
progressive,  degenerative  disease  of  the 
CNS  of  adult  cattle.  This  disease  has  a 
prolonged  incubation  period  in  cattle 
following  oral  exposure  (2  to  8  years) 
and  is  always  fatd.  BSE  is  characterized 
by  abnormalities  of  behavior,  sensation, 
posture,  and  gait.  These  signs  are 
similar  to  those  seen  in  sheep  that  are 
infected  with  scrapie.  BSE  is  associated 
with  spongiform  lesions  in  the  gray 
matter  neuropil  of  the  brainstem  and 
neuronal  vacuolization  (Ref.  21).  The 
clinical  signs  usually  begin  with 
changes  in  animal  behavior  that  are 
suggestive  of  apprehension,  anxiety,  and 
fear.  There  is  increased  reaction  to 
sound  and  touch.  A  swaying  gait  is 
sometimes  coupled  with  high  stepping 
of  the  feet  and  is  most  evident  in  the 
hind  limbs.  Changes  in  the  normal 
behavior  of  the  individual  cow  may  also 
include  separation  tom  the  rest  of  the 
herd  while  at  pasture,  disorientation,  or 
excessive  licking  of  the  nose  or  flanks 
(Ref.  23).  The  most  conunon  history 
given  by  the  herdsman  was  nervousness 
or  altered  behavior  or  temperament, 
weakness  associated  with  pelvic  limb 
ataxia,  paresis,  and  loss  of  body  weight 
(Ref.  24). 

In  some  animals  there  are  few  gross 
pathological  changes  at  necropsy 
associated  with  BSE  other  than  the  loss 
of  body  weight.  However,  postmortem 


Transmissible  mink  encephalopathy 
(TME)  is  a  mink  disease  with  clinical 
signs  and  brain  lesions  similar  to  those 
of  sheep  infected  with  scrapie.  The 
development  of  TME  on  a  mink  farm 
that  reportedly  fed  only  cattle 
byproducts  has  led  some  to  believq  that 
BSE  exists  at  a  low  level  in  the  United 
States  (Ref.  27).  TME  is  a  rare  disease  in 
the  United  States,  with  only  5  outbreaks 
(involving  11  mink  farms)  reported  in 
the  last  50  years.  Based  on  available 
evidence,  the  U.S.  Department  of 
Agriculture  (USDA)  has  concluded  that 
the  byproducts  from  United  States  cattle 
are  unlikely  to  have  caused  the  TME 
outbreak  on  the  mink  farm  (Ref.  28). 

Other  animals  have  TSE’s  with  typical 
characteristics  of  long  incubation, 
neurological  degeneration,  and  a  100- 
percent  death  rate.  These  include  elk 
and  deer  (Refs.  29  and  30),  zoo 
ruminants  (Refs.  31,  32,  and  33),  and 
domestic  cats  (Refs.  34  and  35). 

C.  The  Association  Between  Scrapie  and 
BSE 

Epidemiological  studies  of  the 
outbreak  of  BSE  in  the  United  Kingdom, 
including  a  computer  simulation  of  the 
BSE  epidemic,  have  characterized  it  as 
an  extended  common-source  epidemic. 
Each  case  has  been  considered  a 
primary  case  resulting  from  exposure  to 
a  single  common  source  of  infection.  It 
is  believed  that  rendered  feed 
ingredients  contaminated  with  sheep 
scrapie  and  BSE  agents  served  as  the 
common  source  of  infection.  One  study 
demonstrated  that  meat  and  bone  meal 
could  be  incorporated  into  the  cattle 
feed  in  sufficient  quantity  to  initiate 
clinical  BSE  in  some  of  the  animals  that 
consumed  the  feed  (Ref.  36).  Thus  far, 
other  research  has  not  confirmed  that 
the  feeding  of  scrapie-infected  feed 
ingredients  to  cattle  produces  BSE. 
Therefore,  the  theory  that  BSE  evolved 
naturally  in  cattle  has  not  been  ruled 
out  (Ref.  37).  Furthermore,  the  United 
Kingdom  studies  suggest  that  the  spread 
of  BSE  appeared  to  have  been 
exacerbated  by  the  practice  of  feeding 
ingredients  from  rendered  BSE-infected 
cattle  to  calves,  a  practice  that  was 
subsequently  banned.  Incomplete 
immediate  compliance  with  the  feeding 
ban  may  account  for  the  fact  that  some 
calves  bom  after  the  ban  continue  to  be 
infected  with  BSE  has  complicated  any 
theory  of  vertical  transmission  of  the 
disease.  Maternal  transmis^on  has  been 
documented,  but  at  a  rate  insufficient  to 
maintain  the  epidemic  (Ref.  38). 
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Investigators  have  identified  major 
risk  factors  that  apparently  contributed 
to  the  emergence  of  BSE  epidemic  in  the 
United  Kingdom  (Refs.  39  to  42).  These 
include: 

(1)  A  large  sheep  population,  relative 
to  cattle  population; 

(2)  A  high  scrapie  incidence  rate; 

(3)  The  practice  of  feeding  rendered 
products  ^m  BSE-infected  cattle  to 
young  cattle  at  high  amounts  (up  to  4 
percent  of  the  diet); 

(4)  The  feeding  of  greaves.  In  the 
United  Kingdom,  whole  dead  animals 
were  processed  as  a  source  of  tallow. 

The  remaining  unextracted  bone  and 
protein  solids,  termed  “greaves,”  were 
used  as  dairy  calf  feed.  The  greaves  may 
have  contained  the  BSE  agent.  This 
practice  is  not  followed  in  the  United 
States  £md  has  stopped  in  the  United 
Kingdom;  and 

(5)  Changes  in  the  rendering  process. 

In  1981-1982,  the  rendering  industry  in 
the  United  Kingdom  reduc^  the  use  of 
hydrocarbon  solvent  extraction  in  the 
rendering  process  (Ref.  43).  The  United 
States  rendering  industry  had  taken  this 
step  in  the  1970’s.  The  appearance  of 
BSE  in  the  United  Kingdom 
approximately  3  years  after  the  change 
in  the  rendering  process  is  consistent 
with  the  2-  to  8-year  incubation  period 
of  BSE.  The  epidemiological  evidence 
has  suggested  that  changes  in  the 
solvent  extraction  process  was  the  major 
factor  responsible  for  initiating  a  BSE 
epidemic  in  the  United  Kingdom. 
Furthermore,  laboratory  tests  based  on 
intracerebral  injection  studies  in  rodents 
indicated  that  the  hydrocarbon 
extraction  method  inactivated  the 
causative  agent  while  the  heat  method 
did  not  inactivate  the  scrapie-like  agent 
present  in  rendered  animal  byproducts 
(Refs.  13  and  40).  The  heat  extraction 
method  is  the  most  common  rendering 
process  currently  in  use  world  wide. 

D.  Historical  Efforts  To  Control  BSE 

1.  United  Kingdom  Regulatory  Actions 

Regulatory  controls  taken  to  manage 
the  BSE  epidemic  in  the  United 
Kingdom  and  to  address  public  health 
concern  include:  (1)  An  action  in  June 
1988  to  make  the  disease  reportable;  (2) 
a  ban  in  July  1988  on  the  feeding  of 
ruminant-derived  protein  supplements 
to  other  ruminants;  (3)  an  order  in 
August  1988  for  the  compulsory 
slaughter  and  incineration  of  BSE 
suspect  cattle;  (4)  a  ban  in  November 
1988  on  the  human  consumption  of 
specified  offals  (including  brain,  spinal 
cord,  thymus,  spleen,  tonsils,  and 
intestines)  of  ruminants;  and  (5)  a  ban 
in  September  1990  of  feeding  any 


ingredient  containing  s|)ecified  ofials  to 
all  pet  and  farm  animals. 

The  Office  Internationale  Epizootics 
(OIE)  has  supported  the  U.K.  ban  on  the 
use  of  specified  offals  and  has 
recommended  that  the  same  action  be 
taken  in  other  countries  with  a  high 
incidence  of  the  disease  (Ref.  44).  OIE 
has  recommended  that  British 
manufacturers  of  human  and  animal 
drugs  and  biologies  not  use  source 
material  firom  BSE-positive  countries. 

2.  United  States  Regulatory  Actions 

The  USDA  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  has  had  a 
scrapie  control  program  in  effect  since 
1952.  This  program  has  been 
responsible  for  the  relatively  low 
incidence  of  the  disease  in  the  United 
States.  In  December  1991,  APHIS  placed 
a  ban  on  importation  of  certain  products 
of  ruminant  origin  from  countries 
known  to  have  BSE  (56  FR  63865, 
December  6, 1991).  These  products 
include  meat-and-bone  meal,  bone  meal, 
blood  meal,  offal,  fat,  and  glands.  In 
addition  to  prohibiting  the  materials 
listed  above,  the  regulation  requires  that 
imported  meat  for  human  or  animal 
consumption  firom  the  ruminants  in  the 
Bovidae  family  (e.g.,  cattle)  be  deboned, 
with  visible  lymphatic  and  nervous 
tissue  removed;  that  it  be  obtained  from 
animals  which  have  undergone  a 
veterinary  examination  prior  to 
slaughter;  and  that  it  be  obtained  from 
ruminants  which  have  not  been  in  any 
country  in  which  BSE  has  been  reported 
during  a  period  of  time  when  that 
country  permitted  the  use  of  ruminant 
protein  in  ruminant  feed. 

In  addition  to  these  import 
restrictions,  APHIS  has  increased  its 
surveillance  efforts  to  verify  that  the 
United  States  is  fi:^  of  BSE  and  to 
detect  the  disease  should  it  be 
introduced  into  the  United  States. 

APHIS  is  tracing  the  movement  and 
current  health  status  of  459  cattle  that 
were  imported  from  United  Kingdom 
between  1981  and  1989. 

Due  to  concerns  about  BSE  in  the 
United  States,  USDA  has  implemented 
several  programs  to  monitor  United 
States  cattle.  Pathologists  at  Iowa  State 
University  and  the  National  Veterinary 
Service  Laboratories  (NVSL)  of  APHIS, 
USDA,  are  examining  bovine  brains 
submitted  to  NVSL  from  the  following 
sources;  (1)  Foreign  animal  disease 
investigations  where  suspected 
encephalitic  conditions  in  cattle  are 
reported;  (2)  Centers  for  Disease  Control 
laboratories  (specimens  that  were  found 
negative  for  rabies);  (3)  the  USDA  Food 
Safety  and  Inspection  Service 
(specimens  from  nonambulatory, 
commonly  called  downer  cows);  and  (4) 


veterinary  diagnostic  laboratories  in  the 
United  States.  Between  1989  and 
October  1993,  a  total  of  1,153  bovine 
brains  have  been  examined  and  none  of 
these  specimens  contained  lesions  with 
the  characteristics  and  distribution 
typical  for  BSE  (Ref.  45).  This  program 
is  ongoing.  Data  on  the  incidence  of 
cattle  in  me  United  States  showing 
clinical  symptoms  of  CNS  disease  that 
are  similar  to  clinical  symptoms  of  BSE 
have  shown  no  increase  during  the  past 
5  years  (Ref.  46). 

To  decrease  frirther  the  incidence  of 
scrapie  and  the  threat  of  BSE  in  the 
United  States,  APHIS,  in  1992,  initiated 
a  voluntary  certification  program  for 
sheep  (57  FR  58132,  December  9, 1992). 
Flocks  that  have  not  had  a  diagnosed 
case  of  scrapie  within  5  years,  or  a  case 
traced  back  to  the  flock  in  that  period, 
may  apply  for  APHIS  certification  and 
be  officially  identified  as  such.  This 
new  control  effort  provides  a 
mechanism  to  recognize  flocks  as 
scrapie-free  in  the  absence  of  a  live 
animal  diagnostic  test. 

3.  Voluntary  Ban  by  Renderers 

In  1989,  the  National  Renderers 
Association  (NRA)  and  the  Animal 
Protein  Producers  Industry  (APPI) 
recommended  to  its  members  that  they 
stop  rendering  adult  sheep  or  sheep 
offal  for  sale  as  meat  and  bone  meal  for 
inclusion  in  cattle  feed  (Ref.  47). 
Following  adoption  of  the  voluntary 
ban,  the  FDA  Ccuried  out  a  survey  of 
current  practices  in  the  United  States  for 
rendering  or  otherwise  disposing  of 
adult  sheep  carcasses  and  parts, 
specifically  head,  brain,  and  spinal 
cord.  Limited  inspections  of  rendering 
plants  were  conducted  to;  (1)  Assess 
compliance  by  United  States  renderers 
with  the  industry  imposed  voluntary 
ban  on  rendering  adult  sheep  for  cattle 
feed;  (2)  identify  rendering  plant 
practices  concerning  adult  sheep;  and 
(3)  determine  if  rendered  adult  sheep 
protein  byproducts  were  being  sold  or 
labeled  for  use  as  feed  or  feed 
components  for  cattle.  Of  the  19  plants 
surveyed.  15  rendered  carcasses  or  offal 
of  adult  sheep.  These  15  plants 
processed  more  than  85  percent  of  the 
adult  sheep  rendered  in  the  United 
States.  Eleven  of  the  15  rendered 
carcasses  of  adult  sheep  with  heads,  7 
of  the  15  rendered  sheep  carcasses 
separately  from  other  species,  6  of  the 
15  maintained  meat  and  bone  meal  from 
adult  sheep  separate  from  meat  and 
bone  meal  from  other  species,  and  4  of 
the  15  rendered  sheep  that  had  died  of 
causes  other  than  slaughter.  Six  of  the 
11  renderers  processing  adult  sheep 
with  heads  had  sold  meat  and  bone 
meal  to  manufacturers  of  cattle  feed; 
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thus,  the  rendering  industry’s  voluntary 
ban  was  not  fully  implemented  at  the 
time  of  the  survey  (Ref.  48). 

11.  The  Regulatory  Issues 

The  term  “food”  as  defined  in  the  act 
includes  animal  feed.  Section  201(f)  of 
the  act  (21  U.S.C.  321(f))  defines  food  as 
“articles  used  for  food  or  drink  for  man 
or  other  animals”  and  “articles  used  for 
components  of  any  such  article.” 
Furthermore,  any  substance  whose 
intended  use  results  or  may  reasonably 
be  expected  to  result  in  its  becoming  a 
component  of  food  is  a  food  additive 
unless,  among  other  things,  it  is  GRAS 
or  is  the  subject  of  a  prior  sanction. 
Section  402(a)(2)(C)  of  the  act  (21  U.S.C. 
342(a)(2)(C))  deems  food  adulterated  “if 
it  is,  or  it  bears  or  contains,  any  food 
additive  which  is  unsafe  within  the 
meaning  of  section  409  *  *  *  ,”  Under 
section  409(a)(2)  of  the  act  (21  U.S.C. 
348(a)(2)),  a  food  additive  is  unsafe 
unless  a  food  additive  regulation  or  an 
exemption  is  in  effect  with  respect  to  its 
use  or  its  intended  use. 

A  food  additive  regulation  is 
established  by  the  submission  and 
approval  of  a  food  additive  petition,  as 
provided  in  21  CFR  571.1,  or  on  FDA’s 
initiative  as  provided  in  §  570.38  (21 
CFR  570.38).  The  Commissioner  of  Food 
and  E)rugs  (the  Commissioner),  on  his 
own  initiative  or  at  the  request  of  an 
interested  party,  may  propose  to 
determine  that  a  substance  intended  for 
use  in  animal  feed  is  not  GRAS  and  is 
a  food  additive  subject  to  section  409  of 
the  act  and  §  570.38.  Subsequent  to  the 
publication  of  such  a  proposal  and  after 
consideration  of  public  comments,  the 
Commissioner  may  issue  a  final  rule 
declaring  the  substance  to  be  a  food 
additive  and  require  discontinuation  of 
its  use  except  when  used  in  compliance 
with  a  food  additive  regulation. 

A.  GRAS  Determination 

A  determination  that  a  substance 
added  directly  or  indirectly  to  a  food  is 
GRAS  is  generally  based  on  specific 
information  regarding  the  composition 
of  the  substance,  its  use,  method  of 
preparation,  methods  for  detecting  its 
presence  in  food,  and  information  about 
its  functionality  in  food  (21  CFR  570.35) 
as  determined  by  experts  qualified  by 
scientific  training  and  experience  to 
evaluate  the  safety  of  such  a  substance. 
A  substance  added  to  food  becomes 
GRAS  as  the  result  of  a  common 
understanding  about  the  substance 
throughout  the  scientific  community 
familiar  with  safety  of  such  substances. 
The  basis  of  expert  views  may  be  either 
scientific  procedures,  or,  in  the  case  of 
a  substance  used  in  food  prior  to 
January  1, 1958,  experience  based  on 
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common  use  in  food  (§  570.30(a)  (21 
CFR  570.30(a))). 

General  recognition  of  safety  through 
experience  based  on  common  use  in 
food  prior  to  January  1, 1958,  may  be 
determined  without  the  quantity  or 
quality  of  scientific  studies  required  for 
the  approval  of  a  food  additive 
regulation.  However,  substances  that  are 
GRAS  based  on  such  use  must  be 
currently  recognized  as  safe  based  on 
their  pre-1958  use.  (See  United  States  v. 
Naremco,  553  F.2d  1138  (8th  Cir.  1977); 
compare  United  States  v.  Western 
Serum,  666  F.2d  335  (9th  Cir.  1982).)  A 
recognition ’of  safety  through  common 
use  is  ordinarily  to  be  based  on 
generally  available  data  and  information 
(§  570.30(c)).  An  ingredient  that  was  not 
in  common  use  in  food  prior  to  January 
1, 1958,  may  achieve  general 
recognition  of  safety  only  through 
scientific  procedures. 

General  recognition  of  safety  based 
upon  scientific  procedures  requires  the 
same  quantity  and  quality  of  scientific 
evidence  as  is  required  to  obtain 
approval  of  a  food  additive  regulation 
for  the  ingredient  (§  570.30(b);  United 
States  V.  Naremco,  supra,  553  F.2d  at 
1143).  A  substance  is  not  GRAS  if  there 
is  a  genuine  dispute  among  experts  as 
to  its  recognition  (An  Article  of  Drug 
*  *  *  Furestrol  Vaginal  Suppositories, 
251  F.  Supp.  1307  (N.D.  Ga.  1968),  aff’d 
415  F.2d  390  (5th  Cir.  1969)).  Further, 
general  recognition  of  safety  through 
scientific  procedures  must  be  based 
upon  published  studies  [United  States 
V.  Articles  of  Food  and  Drug  Colitrol  80 
Medicated,  372  F.  Supp.  915  (N.D.  Ga. 

1974) ,  aff’d,  518  F.2d  743,  747  (5th  Cir. 

1975) ),  so  that  the  results  are  generally 
available  to  experts.  It  is  not  enough,  in 
attempting  to  establish  that  a  substance 
is  GRAS,  to  establish  that  there  is  an 
absence  of  scientific  studies  that 
demonstrate  the  substance  to  be  unsafe; 
there  must  be  studies  that  show  the 
substance  to  be  safe  [United  States  v.  An 
Article  of  Food,  752  F.2d  11, 15  (1st  Cir. 
1985)). 

Conversely,  a  substance  may  be 
ineligible  for  GRAS  status  if  studies 
show  that  the  substance  is,  or  may  be, 
unsafe.  This  is  true  whether  the  studies 
are  published  or  unpublished  (50  FR 
27294  at  27296,  July  2, 1985).  If  there 
are  studies  that  tend  to  support  a 
finding  that  a  particular  substance  is 
GRAS,  but  also  studies  that  tend  to 
support  a  contrary  position,  the  conflict 
in  the  studies,  just  as  a  conflict  in  expert 
opinion,  may  prevent  the  general 
recognition  of  the  safe  use  of  the 
substance. 
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B.  Food  Additive  Status  of  Specified 
Offal  From  Adult  Sheep  and  Goats 

The  agency  recognizes  that  the 
processed  slaughter  byproducts  and  4- 
D  adult  sheep  and  goats  have  a  long 
history  of  use  in  animal  feeds  without 
known  adverse  efiects.  However,  the 
evidence  for  the  development  of  a  new 
pattern  of  disease  transmission  now 
indicates  that  these  ingredients  can  no 
longer  be  categorically  regarded  as  safe. 
The  agency  believes  that  the 
epidemiological  evidence  linking  the 
occurrence  of  BSE  in  ruminants  with 
the  feed  ingredients  containing 
specified  offal  from  adult  sheep  and 
goats  precludes  any  claim  of  reliance 
upon  a  general  recognition  of  safety  as 
a  sufficient  basis  for  the  continued  use 
of  these  specified  offals  in  food. 

The  agency  reached  this  conclusion  in 
light  of  the  findings  regarding  a  possible 
mechanism  for  the  transmission  of  BSE 
to  ruminants  as  a  result  of  feed 
ingredients  containing  specified  offal 
from  scrapie-infected  adult  sheep  and 
goats,  as  discussed  in  section  I.B.  of  this 
document.  FDA  cannot  determine  what 
level  of  feed  ingredients  from  processed 
adult  sheep  and  goat  products,  if  any,  is 
safe  in  ruminant  feed. 

A  search  of  the  scientific  literature 
did  not  reveal  information  that  would 
provide  a  basis  for  the  GRAS  status  of 
feed  ingredients  derived  from  processed 
adult  sheep  or  goat  slaughter 
byproducts.  Nor  is  the  agency  aware  of 
a  prior  sanction  for  any  feed  products 
that  contain  these  products. 

In  view  of  the  above,  FDA  has 
preliminarily  concluded  that  the 
addition  of  specified  offal  to  ruminant 
feed  constitutes,  in  light  of  the 
epidemiological  evidence  about  BSE, 
the  use  of  an  unapproved  food  additive. 
A  regulation  for  the  use  of  processed 
adult  sheep-  and  goat-specified  offal  in 
ruminant  feed  is  not  in  effect.  Therefore, 
it  is  FDA’s  preUminary  conclusion  that 
any  ruminant  feed  that  contains  such  an 
ingredient  is  adulterated.  Accordingly, 
FDA  is  proposing  to  list  specified  offal 
from  sheep  or  goat  over  12  months  of 
age  in  21  CFR  Part  589 — Substances 
Prohibited  From  Use  in  Animal  Food  or 
Feed. 

III.  Description  of  the  Proposed  Rule 

The  proposed  rule  would  prohibit  use 
of  any  feed  ingredient  containing 
specified  offal  horn  sheep  and  goats 
over  12  months  of  age  in  ruminant  feed. 
Specified  offal  is  defined  as  any  tissue 
from  the  brain,  spinal  cord,  spleen, 
th3nnus,  tonsil,  lymph  nodes,  or 
intestines  (duodenum  to  anus, 
inclusive)  of  sheep  or  goats,  or  any 
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processed  product  that  is  reas<Miably 
expected  to  contain  specified  offal. 

A.  Exclusion  of  Sheep  and  Goats  Under 
12  Months 

The  exclusion  of  animal  tissues  from 
young  animals  is  based  on  the 
observation  that  sheep  less  than  12 
months  old  rarely  exhibit  clinical 
symptoms  of  scrapie,  although  a  few 
cases  have  been  reptwrled  in  sheep  as 
young  as  7  months  (Ref.  49). 

Historically,  APHIS  scrapie  regulaticms 
and  indemnity  programs  have  used  a 
12-month  cutoff  for  eligible  adult  sheep. 
The  NRA  and  APPI  volvmtary  ban  on 
rendering  sheep  for  cattle  feed  also  used 
a  12-month  cutoff  for  high-risk  sheep. 
The  median  age  of  onset  of  clinical 
scrapie  is  3  1/2  years,  and  82  percent  of 
sheep  died  of  scrapie  between  the  ages 
of  2  and  5  years  (Ref.  14).  Based  on  all 
of  the  available  data,  the  agency  has 
tentatively  concluded  that  any  ruminant 
feed  ingredients  derived  from  sheep  and 
goats  under  12  months  of  age  represent 
a  minimal  risk  of  exposure  to  the 
scrapie  agent.  The  agency  invites 
comment  on  the  exclusion  of  sheep  and 
goats  less  than  12  months  old  from  the 
proposed  ban. 

B.  Inclusion  of  Goats 

Scrapie  is  a  disease  which  may  affect 
both  sheep  and  goats.  However,  in  the 
United  States  cmly  four  cases  have  been 
diagnosed  in  goats  (Ref.  18).  All  four 
goats  were  raised  with  sheep  flocks  in 
which  sheep  scrapie  was  present.  Even 
though  the  number  of  reported  cases  in 
goats  is  low,  there  may  be  a  substantial 
number  of  cases  undiagnosed  and 
unreported.  Because  of  the  possibility  of 
unreported  scrapies  in  goats,  FDA  is 
proposing  to  include  adult  goats  in  this 
regulation.  The  agency  invites  comment 
on  the  inclusion  of  adult  goats  in  the 
proposed  rule. 

C.  Exemption  of  APHIS-Certified  Flocks 

FDA  has  considered  exempting  adult 
sheep  and  goats  fit)m  one  or  more 
categories  of  APHIS-certified  flocks 
hum  this  prohibition.  This  would 
provide  added  incentive  for  producers 
to  enroll  in  the  certification  program. 

On  the  other  hand,  such  exclusion 
could  cause  enforcement  difficulties, 
because  of  the  need  for  separate 
identification  of  sheep  and  goats  from 
certified  flocks.  The  agency  has 
tentatively  decided  not  to  exempt 
specified  offal  hum  certified  flocks. 
However,  the  agency  invites  comment 
on  this  issue,  and  will  consider  adding 
the  exclusion  to  the  final  rule. 


D.  Summary  of  the  Basis  for  FDA 
Regulation 

Epidemiological  studies  in  the  United 
Kingdom  indicate  that  feeding  calves 
products  containing  feed  ingredients 
processed  firom  sheep  infected  with 
scrapie  initiated  BSE  in  cattle.  Scrapie- 
infected  sheep  flocks  are  present  in  the 
United  States,  and  the  scrapie  agent  is 
known  to  survive  the  rendering 
procedures  currently  in  use.  A  1992 
FDA  survey  showed  that  rendraers  have 
not  complied  fully  with  their  voluntary 
ban  on  selhng  rendered  adult  sheep 
products  for  use  in  cattle  feed.  Thus,  to 
help  prevent  a  BSE  outbreak  in  the 
United  States,  regulation  and 
enforcement  are  needed  to  ensure  that 
feed  ingredients  made  &om  specified 
offal  derived  from  processed  slaugliter 
inedibles  and  carcasses  of  adult  sheep 
and  goats  are  not  used  in  ruminant  feed. 

The  agency  has  considered  whether  to 
impose  a  broader  ruminant-to-ruminant 
ban.  i.e.,  a  restriction  on  feeding  to 
cattle  and  other  ruminants  the  specified 
offal  from  all  ruminants  rather  than  just 
from  sheep  and  goats.  The  purpose  of  a 
ruminant-to-ruminant  ban  would  be  to 
prevent  the  spread  of  BSE  between 
cows.  Since  no  case  of  BSE  has  been 
documented  in  the  United  States  under 
the  extensive  monitoring  described  in 
section  I.D.2.  of  this  document,  the 
agency  has  determined  that  a  broader 
ruminant-to-ruminant  ban  is  not 
warranted  at  this  time.  If,  and  when. 

BSE  is  documented  in  the  United  States, 
the  agency  will  reevaluate  this 
determination. 

While  controlled  scientific  studies 
have  not  established  a  definitive 
association  between  scrapie  and  BSE, 
epidemiologic  studies  have  linked  the 
feeding  of  scrapie  infected  feedstuffs  to 
cattle  with  the  occurrence  of  BSE. 
Therefore,  the  agency  believes  the 
action  set  forth  in  this  proposal  is 
warranted  to  minimize  the  potential  risk 
that  scrapie  from  sheep  and  goats  may 
result  in  the  introduction  of  BSE  to 
cattle  in  the  United  States  in  light  of  the 
impact  that  BSE  may  have  on  animal 
and  human  health.  The  ^ency’s 
proposal  is  consistent  with  action  taken 
by  APHIS,  USDA  to  reduce  the  risk  that 
BSE  will  occur  in  the  United  States  by 
eliminating  scrapie  from  U.S.  sheep. 

IV.  Environmental  Impact 

FDA  has  carefully  considered  the 
potential  environmental  effects  of  this 
proposed  rule  and  has  concluded  that 
the  proposed  rule  will  not  have  a 
significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required.  FDA‘s 
finding  of  no  significant  impact  (FONSI) 


and  the  evidence  supporting  that 
finding,  contained  in  an  environmental 
assessment  (EA)  prepared  under  21  CFR 
25.31,  may  be  seen  in  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  FDA  invites  comments 
and  submission  of  data  concerning  the 
EA  and  FONSI. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Based  on  a  study  ccwiducted  for 
the  agency  by  the  Eastern  Research 
Group  (ERG),  a  private  consulting  firm, 
FDA  has  determined  the  annual  costs  of 
the  proposed  regulation  to  the  affected 
industries.  FDA  estimaied  the  annual 
loss  of  revenues  to  the  sheep  ranching 
and  goat  ranching  industries  to  be 
$2,400,000  and  $1,500,000,  respectively. 
FDA  further  estimated  the  decrease  in 
profits  to  the  slaughtering  and  rendering 
industries  due  to  the  decline  in 
slaughtering  and  rendering  activities  to 
be  $356,000  per  year.  Additional 
disposal  costs  to  slaughterers  are 
estimated  to  range  from  $111,000  to 
$166,000  per  year.  The  effects  of  the 
proposed  regulation  on  feed 
manufacturers  are  believed  to  be 
negligible.  Therefore,  the  agency 
certifies  that  the  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
and,  under  the  Regulatory  Flexibility 
Act,  no  further  an^ysis  is  required. 

A  copy  of  the  ERG  report  supporting 
these  determinations  is  on  file  with  the 
Dockets  Management  Branch  (address 
above). 
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VII.  Comments 

Interested  persons  may,  on  or  before 
November  14, 1994,  submit  comments 
to  the  Dockets  Management  Branch 
(address  above)  written  comments 
regarding  this  proposal.  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  589 
Animal  feeds.  Animal  foods.  Food 
additives. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  589  be  amended  as  follows: 

PART  589— SUBSTANCES 
PROHIBITED  FROM  USE  IN  ANIMAL 
FOOD  OR  FEED 

1.  The  authority  citation  for  21  CFR 
part  589  continues  to  read  as  follows: 
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Autharily:  Secs.  201. 402.  409,  701  of  the 
Federal  Fo^.  Drug,  and  Cosmetic  Act  (21 
U.S.C  321, 342,  348. 371). 

2.  New  §  589.2000  is  added  to  subpart 
B  to  read  as  follows: 

r 

§589.2000  Specified  offal  from  sheep  and 
goats  over  12  months  otd. 

(a)  The  Food  and  Drug  Administration 
has  determined  that  specified  offal  horn 
sheep  and  goats  over  12  months  old  is 
not  generally  recognized  as  safe  for  use 
in  ruminant  feed  and  is  a  food  additive 
subject  to  section  409  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act). 
The  Food  and  Drug  Administration  has 
determined  that  spedfied  offal  from 


sheep  and  goats  over  12  months  old  is 
not  pricn  sanctioned  for  use  in  ruminant 
feed.  In  the  absoice  of  a  regulation 
providing  for  its  safe  use  as  a  food 
additive  under  section  409  of  the  act. 
the  use  in  ruminant  feed  of  ingredients 
containing  specified  o^al  from  sheep 
and  goats  over  12  months  old  causes  the 
feed  to  be  adulterated  and  in  violation 
of  the  act,  unless  it  is  subject  to  an 
effective  notice  of  claimed  exempition 
for  a  food  additive  under  §  570.17  of  this 
chapter. 

(h)  For  purposes  of  this  part,  the  term 
“specified  r^fal"  means  any  tissue  from 
the  brain,  spina)  cord,  spleen,  thymus. 


tonsil,  lymph  nodes,  or  intestines 
(duodenum  to  anus,  inclusive)  of  sheep 
or  goats  or  any  processed  product  that 
is  reasonably  expected  to  contain 
specified  offal.  Processed  products  that 
may  contain  specified  offal  include,  but 
are  not  limited  to,  meat  meal,  meat  and 
bone  meal,  animal  byproduct  meal, 
meat  byproducts,  glandular  meal,  and 
cooked  bone  meal. 

Dated:  August  16. 1994. 

Linda  A  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 
(FR  Doc.  94-21278  Filed  8-26-94;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Bovine-Derived  Materials;  Agency 
Letters  to  Manufacturers  o4  FDA- 
Regulated  Products 

agency:  Food  and  Drug  Adininistrarion, 
HHS. 

ACTtON:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  the 
texts  of  four  letters  it  recently  issued  to 
manufacturers  of  FDA-regulated 
products  requesting  that  bovine-derived 
materials  from  certain  cattle  not  be  used 
in  the  manufacture  of  FDA-regulated 
products  intended  for  humans  or 
animals.  FDA  believes  that  bovine 
spongiform  encephalopathy  (BSE),  a 
neurological  disease  of  bovine  animals, 
is  a  concern  in  the  manufacture  of  FDA- 
regulated  products.  FDA  believes  that 
precautionary  measures  will  reduce 
potential  risk  of  exposure  to,  or 
transmission  of,  the  agents  that  cause 
BSE  in  cattle.  FDA  is  publishing  the 
texts  of  the  four  letters  at  the  end  of  this 
documwit  in  addition  to  mailing  them 
directly  to  manufacturers. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  dietary  supplements  and 
cosmetics:  ^isa  L.  Elliot,  Center  for 
Food  Safety  and  Applied  Nutrition 
(HFS-22),  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington.  DC  20204,  202-205- 
5140. 

For  medical  devices:  Kiki  B.  Heilman, 
Center  for  Devices  and  Radiological 
Heahh  (HFZ-113),  Food  and  Dr\^ 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857. 301-443- 
7158. 

For  human  drugs:  Gayle  R.  Dolechek, 
Center  for  Drug  Evaluation  and 
Research  (HFD-335),  Food  and 
Drug  Administration,  7520  Standish 
PI.,  Rockville,  MD  20855,  301-594- 
0104. 

For  biological  products:  Timothy  W. 
Beth,  Center  for  Biologies 
Evaluation  and  Research  (HFM- 
635),  Food  and  Drug 
Administration.  1401  Rec^kville 
Pike,  Rockville,  MD  20852—1448, 
301-594-3074. 

For  veterinary  drugs:  William  C. 
Keller,  Center  for  Veterinary 
Medicine  (HFV-210),  Food  and 
Drug  Administration,  7506  Standish 
PL,  Rockville.  MD  20855, 301-594- 
1722. 

For  animal  feeds:  )ohn  P.  Honstead, 
Center  for  Veterinary  Medicine 
(HFV-222),  Food  and  Drug 


Administration.  7500  Standish  PL. 
Rockville,,  MD  20855,  301-594- 
.  1728. 

For  information  on  countries  with 
BSE:  Harvey  Kryder,  U.S. 

Department  of  Agriculture.  Animal 
and  Plant  Health  Inspection 
Service,  Federal  Bldg.,  no.  757, 

6506  Belcrest  Rd.,  Hyattsville.  MD 
20782,  301-436-7885, 
SUPPLEMENTARY  MFORMATIOM:  FDA  has 
recently  issued  four  tetters  requesting 
that  bovine-derived  materials  from 
cattle  that  have  resided  in,  or  originated 
from,  countries  designated  by  the  U.S. 
Department  of  Agriculture  (IISDA), 
Animal  and  Plant  Health  lirspection 
Service  (APHIS),  as  coimtries  where 
BSE  exists,  not  be  used  in  the 
manufacture  of  FDA-regulated  products 
intended  for  humans  or  animals.  A 
tetter  dated  November  9, 1992.  was 
issued  to  manufacturers  of  dietary 
supplements.  A  tetter  dated  December 
17, 1993,  was  issued  to  manufacturers  of 
human  drugs,  biologies,  and  medical 
devices.  (With  respect  to  the  December 
17  letter,  the  agency  has  subsequently 
clarified  that  FDA  does  not  obi^  to  the 
use  of  bovine-derived  materials  from 
BSE-countries  in  the  manufecture  of 
pharmaceutical  grade  gelatin  at  this 
time.)  A  letter  dated  August  17, 1994, 
was  issued  to  manufacturers  of  FDA- 
regulated  products  for  animals.  A  tetter 
dated  Augu.st  17, 1994,  was  issued  to 
manufacturers  and  importers  of  dietary 
supplements  and  cosmetics. 

BSE  is  a  neurological  disease  of 
bovine  animals.  USDA  has  regulations 
that  prohibit  and  restrict  the 
importation  of  certain  animal  products 
and  animal  byproducts  from  ruminants 
that  have  been  in  countries  wh«re  BSE 
exists.  These  countries  are  designated 
by  USDA  and  listed  in  9  CFR  94.18. 

The  BSE  agent  is  extremely  resistant 
to  traditional  forms  of  processing  and 
sterilization.  The  disease  was  first 
identified  in  1986,  Since  that  time,  over 
100,000  cattle  in  Great  Britain  have 
either  died  or  been  destroyed  as  a  result 
of  BSE  infection.  At  the  present  time, 
BSE  is  not  known  to  exist  in  the  United 
States.  The  disease  is  not  known  to  be 
contagious  by  direct  transmission. 

BSE  is  a  neurological  disease 
classified  as  a  transmissible  spongiform 
encephalopathy  (TSE),  and  is  similar  to 
other  TSE’s  such  as  scrapie  in  sheep  and 
Creutzfeldt-Jakob  disease  (C}D>  in 
humans.  Its  continued  spread  within 
countries  where  BSE  exists  appears  to 
be  through  the  use  ol  feed  containing 
protein  and  other  products  from 
ruminants  infected  with  BSB.  In  the 
United  Kingdom,  scrapie  in  sheep  has 
been  epidemioibgically  associated  with 


the  occurrence  of  BSE  in  cs^te.  Scrapie 
in  sheep  is  known  to  have  existed  in 
Britain,  Ireland,  France,  and  Germany 
for  over  200  years  and  has  been 
observed  in  the  United  States  and 
Canada  for  about  50  years.  Because  FDA 
cannot  positively  rule  out  a  direct 
association  between  scrapie  and  BSE, 

FDA  is  proposing  elsewlwre  m  this 
issue  of  the  Federal  Register  to  prohibit 
the  use  in  ruminant  feed  of  specified 
offal  from  adult  sheep  and  goats. 

CJD  is  a  rare  neurological  disease  of 
humans  that  has  similarities  to  BSE  in 
cattle.  The  cause  of  QD  is  unknown 
except  in  a  few  cases  of  specific  geoetk 
mutations  and  iatrogenic  C)D  in  l^c  case 
of  CJD-contaminated  growth  hormone 
injections,  dura  mater  grafts,  and 
corneal  transplants.  Even  though  there 
is  no  direct  evidence  supporting  an 
association  between  BSE  and  human 
disease,  FDA  believes  that  it  is  prudent 
to  reduce  any  potential  risk  of  human 
exposure  to  the  BSE  ^ent. 

The  purpose  in  issuing  these  four 
tetters  is  to  request  that  bovine-derived 
materials  horn  cattle  that  have  resided 
in  or  originated  from  USDA-designaled 
BSE  countries  not  be  used  in  the 
manufacture  of  FDA-regulated  products 
intended  for  humans  or  animals.  Meat 
(i.e..  skeletal  muscle)  is  not  covered  by 
these  letters.  For  guidance  on 
importation  of  meat  and  other  USDA- 
regulated  products,  refer  to  Thte  9  of  the 
Code  of  F^eral  R^^lations. 

The  text  of  the  November  9, 1992, 
tetter  to  manufacturers  of  dietary 
supplements  follows; 

November  9, 1992 

D*?ar  Manufacturer  of  Dietary  .Suppl*nnenfs; 

In  a  series  of  recent  meetings, 
representatives  of  the  dietary  supptement 
industry  have  suggested  that  if  FT3A  has 
concerns  involving  dietary  suppIcmetH 
products,  it  should  communicate  its  concerns 
directly  to  the  industry.  We  agree  that  this  is 
a  reasonable  and  appropriate  suggestion. 
Therefore,  I  wish  to  bring  a  matter  of  some 
importance  to  FDA  to  your  attention.  I  wmiltf 
like  to  share  with  you  FDA's  concerns 
rtigarding  tlie  marketing  of  certain  nutritional 
supplements.  We  have  beccane  aware  that 
some  supplements  contain  brain,  nervous 
tissue,  or  glandular  materials  from  a  variety 
of  animal  species,  including  bovine  (oxen, 
bef;f)  and  ovine  (sheep)  species.  We  are 
concerned  that  some  amoiut  of  these 
materials  may  have  come  from  countries 
experiencing  Bovine  Spongiform 
Encephalopathy  (BSE)  in  the  case  of  bovine 
tissues,  or  scrapie  in  the  case  of  ovine  tissues. 

As  you  may  know,  BSE  is  an  infectious 
neurologic  disorder  of  cattle,  and  is  prevalent 
in  certain  parts  of  the  world  (“BSE 
countries”).  Scrapie  is  a  spongiform 
encephalopathy  of  sheep,  and  is  a  disease 
that  is  endemic  in  many  parts  of  the  world, 
including  the  United  States.  It  is  believed 
that  the  rapid  spread  of  BSE  among  animals 
in  Great  Britain  was  caused  by  inadequately 
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rendered,  scrapie  agent-containing  material 
being  fed  to  cattle.  Thus,  it  is  suggested  that 
BSE  is  the  clinical  manifestation  of  scrapie  in 
cattle.  It  is  further  suggested  that  cattle 
became  infected  by  the  orogastric  route.  Both 
scrapie  and  BSE  are  classified  as 
transmissible  spongiform  encephalopathies. 
The  causal  agent  is  unknown,  but  suspected 
to  be  an  agent  known  variously  as  “prion.” 
"virino,”  “unconventional  virus,”  or  “slow 
virus.”  That  these  agents  can  infect  across 
species,  and  infect  primates,  has  been 
demonstrated  repeatedly  in  laboratory 
studies. 

Although  cases  are  rare,  spongiform 
encephalopathies  can  affect  humans,  most 
notably,  Creutzfeldt-Jakob  Disease  (C|D).  CJD 
is  a  rare  disease,  its  incidence  being  about  1 
case  per  million  population.  It  is  100%  fatal. 
Human-to-human  transmission  by  iatrogenic 
means  (e.g.,  contaminated  neurosurgical 
instruments,  corneal  and  dura  mater 
implants,  human  growdh  hormone  injections) 
has  been  documented.  Th&possibility  of 
transmission  of  animal  spongiform 
encephalopathy  agents  to  humans  from 
consumption  of  animal  brains  from  a  variety 
of  species,  such  as  squirrel,  goat,  sheep,  and 
hogs,  and  from  consuiAption  of  sheep’s 
eyeballs  has  been  examined  in  the  past. 
Although  proof  of  such  dietary  transmission 
is  lacking,  some  suspicions  remain.  The 
rarity  of  the  disease,  coupled  with  what  is 
believed  to  be  a  lung  onset  time  f  median  - 13 
years),  make  more  precise  epidemiolc^ical 
studies  extremely  difficult.  Additionally, 
there  may  be  a  genetic  or  other  susceptibility 
in  some  individuals. 

FDA  has  recently  been  involved  in 
investigating  a  consumer  complaint 
involving  a  confirmed  case  of  CJD.  It  is 
standard  procedure  for  FDA  to  follow-up  on 
all  consumer  complaints  involving  death  or 
.serious  injury.  In  the  course  of  this  - 
investigation.  FDA  learned  that  the  woman 
had  taken  a  bovine  tissue-containing  dietary 
supplement.  Although,  at  the  present  there  is 
no  basis  to  conclude  that  this  supplement 
played  any  role  in  causing  this  disease,  FDA 
and  NIH  have  decided  that  it  is  prudent  to 
further  investigate  this  matter.  Therefore, 
both  agencies  have  begun  to  conduct 
cooperative  studies  to  determine  whether 
nutritional  supplements  containing  brain. 
ner\'ous  tissue  or  glandular  materials  from 
bovine  and  ovine  species  might  be  linked  to 
human  spongiform  encephalopathies. 

In  1991,  the  United  States  Department  of 
Agriculture  published  a  rule  (9  CFR  95.4) 
which  prohibits  imports  of  various  tissues 
and  organs  from  ruminants  in  countries 
where  BSE  exists.  Similar  prohibitions  have 
been  in  place  for  scrapie  for  many  years.  The 
concern  addressed  by  the  rules  was  that  BSE 
-  or  scrapie-containing  materials  may  find 
their  way  into  cattle  or  sheep  in  the  U.S. 
Nevertheless.  FDA  feels  that  the  principle 
embodied  in  the  USDA  nde  is  an  appropriate 
standard  for  tissues,  organs,  glands,  and 
processed  extracts  from  these  articles  insofar 
as  they  may  be  used  for  human  food, 
including  in  supplement  form. 

FDA  is  requesting  that  you  investigate  the 
source  of  your  neural  and  glandular  tissue(s) 
or  tissue  extracts  of  bovine  or  ovine  species 
to  determine  if  they  arc  being  produced  in 


known  BSE  countries  or  from  flocks  in  which 
scrapie  may  be  present.  We  would 
recommend  that  you  reformulate  your 
products  using  neural  or  glandular  tissues 
that  you  are  assured  are  BSE  or  scrapie  free. 
We  suggest  within  the  next  two  months,  that 
you  gather  information  and  determine  the 
source  of  bovine  or  ovine  materials  used  in 
your  product(s).  If  you  use  bovine-derived 
materials  in  your  product(s),  we  suggest  that 
you  develop  a  plan  to  assure,  wdth  a  high 
degree  of  certainty',  that  there  is  no 
possibility  that  materials  of  bovine  origin  are 
being  supplied  by  BSE  countries,  either 
directly  or  indirectly.  If  you  use  ovine 
materials  in  your  product(s),  we  suggest  that 
you  also  develop  a  similar  plan  for  assuring 
that  these  tissues  are  from  scrapie-free 
animals.  We  fully  recognize  that  there  is  no 
proven  link  between  BSE  or  scrapie,  and 
human  disease,  but  given  the  devastating 
consequences  of  human  spongiform 
encephalopathies  such  as  CJD,  we  believe 
that  our  request  is  a  prudent  step  at  this  time. 

FDA  requests  that  you  communicate  your 
plan(s)  to  us  once  you  have  developed  them. 
We  Hfcognize  that  the  steps  you  take  to 
secure  the  assurances  you  need  from 
exporting  countries  may  be  difficult,  but  we 
are  certain  you  will  agree  with  us  that  they 
are  desirable. 

If  you  need  any  additional  information  or 
guidance,  please  contact  Dr.  Douglas  L. 
Archer,  Deputy  director.  Center  for  Food 
Safety  and  Applied  Nutrition  at  202-20.5- 
4057.  We  appreciate  you  cooperation  and 
attention  to  this  matter. 

Sincerely, 

Fred  R.  Shank.  Ph.D. 

Director 

Center  for  Food  Safety  and  Applied 
Nutrition 

The  text  of  the  December  17, 1993, 
letter  to  manufacturers  of  drugs, 
biological  drugs,  medical  devices,  and 
biological  device  products  follows; 

December  17, 1993 

TO:  Manufacturers  of  FDA-regulated 
Products 

The  Food  and  Drug  Administration  (FDA, 
the  Agency)  is  issuing  this  letter  to  request 
that  bovine-derived  materials  from  cattle 
which  have  resided  in  or  originated  from 
countries  where  Bovine  Spongiform 
-Encephalopathy  (BSE)  has  been  diagnosed 
not  used  in  the  manufacture  of  FDA- 
regulatod  products  intended  for 
administration  to  humans.  We  are  advising 
you  of  our  current  recommendations 
pertaining  to  the  use  of  such  bovine-derived 
products. 

FDA  is  providing  the  following 
information  to  explain  why  the  Agency 
thinks  that  an  animal  disease  (such  as  BSE) 
may  potentially  be  a  concern  in  the 
manufacture  of  FDA-regulated  products 
intended  for  administration  to  humans.  BSE 
has  l)een  reported  for  more  than  109.000 
cattle  in  the  United  Kingdom  (Fall,  1993 
quarterly  report  of  the  Ministry  of 
Agriculture.  Fisheries,  and  Food  (MAFF)l. 
and  to  a  much  h.'sser  extent  in  other 
European  countries.  This  neurological 
disease  is  a  transmissible  spongiform 
encephalopathy  (TSE),  and  is  similar  to  other 


TSEs  such  as  scrapie  in  sheep  and 
Creutzfeldt-Jakob  Disease  (CJD)  in  humans. 
The  spongiform  encephalopathies  are 
unifofmly  fatal,  and  no  rapid  diagnostic  test 
for  infection  in  living  animals  (or  humans)  is 
currently  available.  Iatrogenic  transmissions 
of  CJD  from  both  pituitary-derived  human 
growth  hormone  (somatotropin)  and  dura 
mater’  have  been  reported.  Research  projects 
into  the  exact  nature  of  both  the  BSE  agent 
and  other  spongiform  encephalopathy  agents, 
host  range,  patterns  of  pathogenicity,  and 
development  of  rapid  antemortem  diagnostic 
tests  are  ongoing.  Available  scientific 
information  indicates  that  these  agents  are 
extremely  resistant  to  inactivation  by  normal 
disinfection  or  sterilization  procedures.  The 
list  of  countries  where  BSE  is  known  to  exist 
(BSE-countries)  is  maintained  by  the  United 
States  Department  of  Agriculture  (USDA). 
Countries  listed  in  the  Federal  Register  on 
December  6, 1991  (56  FR  63865  through 
63870)  include  France,  Creat  Britain 
(includes  the  Falkland  Islands).  Northern 
Ireland,  the  Republic  of  Ireland,  Oman,  and 
Switzerland. 

While  transmission  of  the  causati\'e  agent 
of  BSE  to  humans  has  not  been  reported  to 
date.  FDA  considers  the  recommendations 
below  to  be  prudent  at  this  time  to  further 
reduce  any  potential  risk  of  exposure  or 
transmission  of  a  BSE-agent  to  humans  by 
FDA-  regulated  products. 

The  Agency  notes  that  regulated  products 
intended  for  administration  to  humans  and 
manufactured  with  bovine-derived  materials 
derived  from  cattle  that  have  at  any  time 
been  in  B.SE-countries  may  be  adulterated 
under  Section  501(a)(2)(B)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  Act),  for 
drugs  and  biological  drug  products;  or 
Section  501(h)  of  the  Act,  for  medical  devices 
and  biological  device  products.  The  Agency 
is  considering  rulemaking  to  restrict  the  use 
of  bovine-derived  materials  from  BSE- 
countries.  At  this  time,  FDA  recommends 
that  bovine-derived  materials  from  BSE- 
countries  not  be  used  in  the  manufacture  of 
FDA-regulated  products. 

The  Agency  is  providing  the  following 
suggestions  to  prevent  the  use  of  bovine- 
derived  materials  from  cattle  which  have 
resided  in  or  originated  from  BSE-countries. 
FDA  recommemts  that  manufacturers: 

a.  identify  bovine-derived  materials  used 
in  the  regulated  product  and  identify  all 
countries  where  the  animals  used  for  the 
material  have  lived.  This  information  may  be 
provided  to  the  regulated-product 
manufacturer  by  the  supplier  of  the  bovine 
product.  The  supplier  may  also  provide  the 
manufacturer  with  appropriate  veterinary- 
regulatory  inspection  certification  of 
slaughter,  as  required  by  the  country  of  origin 
of  live  animals. 

b.  maintain  traceable  records  for  each  lot 
of  bovine  material  and  each  lot  of  FDA- 
regulated  product  using  these  materials. 
These  records  should  be  part  of  the  batch 
records,  and  available  for  FDA  inspection. 

c.  document  the  country  of  origin  of  the 
live  animal  source  of  any  Ixivine-derived 

'  Brown  P,  Pre(,“Ce  MA,  Will  RG.  “Friendly  fire  in 
medicine;  hormones',  homografls,  and  Creutzfcldt- 
)akob  disease".  Lancet  1992:340:24-27. 
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materials  used  in  the  manufacture  of  the 
regulated  product.  Documentation  should  be 
maintained  for  any  new  or  in-process  lots  of 
licensed,  cleared,  or  approved  products; 
products  pending  clearance  or  approval;  and 
investigational  products  intended  to  be 
administered  to  humans.  Such 
documentation  should  He  a  part  of  the 
traceable  records  maintained  in  conjimction 
with  batch  production  records,  and  such 
information  should  be  available  for  rt;view 
during  FDA  inspections. 

d.  maintain  copies  of  the  mcords  identified 
above  for  FDA-regulated  products  that  are 
manufactured  with  bovine-derived  materials 
at  foreign  sites,  or  by  the  foreign 
manufacturers.  The  U.S.  firms  responsible  for 
marketir.g  these  products  should  be 
responsible  for  these  records.  Manufacturers 
of  products  subject  to  licensure  should 
maintain  records  at  the  site  of  manufacture. 

The  Agency  recommends  that  the 
information  identified  above  be  obtained  for 
all  currently  approved,  cleared,  or  licensed 
products,  pending  or  approvable  products, 
and  investigational  products. 

Some  manufacturers  of  FDA-regulated 
products  may  have  already  provided  some  of 
this  information  in  applications  to  the  IJSDA 
for  permits  to  import  certain  animal  products 
into  the  United  States.  In  some  instances, 
copies  of  these  applications  and  permits  may 
contain  some  of  the  information  that  the  FDA 
is  requesting.  FDA  suggests  that  this 
information  be  documented,  recorded,  aiul 
maintained  for  all  bovine-derived  products 
currently  manufactured  or  marketed  in  the 
U.S.  This  information  should  be  available  for 
FDA  inspection.^ 

If  you  have  any  questions  regarding  the 
above  items  please  contact  the  appropriate 
center  as  follows; 

(ienter  for  Devices  and  Radiological  Hcralth: 
301-594-4H92  ext.  1.58 
(ienter  for  Drug  Evaluation  and  Resean  h: 
.301-594-0054 

(ienter  for  Biologies  Ev'aluation  and 
Kesearc:h-contat;t  the  Application  Division  in 
the  (iBER  Office  responsible  for  the 
regulation  of  your  poxluct.  These  Offices  are: 

Office  of  Vaccines  Research  and  Review 
301-594-2090 

tlffice  of  Therapeutics  Research  an<l 
Review  301-594-5109 
Office  of  Blood  Research  and  Review  301- 
594-2012 

Regulated-product  manufa(.tun;rs  am 
referred  to  the  USDA  for  current  infwmation 
and  countries  on  the  “BSE-list"  AiUiitional 
infonnation  and  regulations  concerning 
bovine  spongiform  encephalopathy  (BSE) 
and  affected  animals  may  be  obtained  (h>m 
the  open  veterinary  literature  aiwl  tlie  United 
States  Department  of  .Agriculture  (sis:  9  ('.FR 
94.18). 

I  Sincerely  yours, 
j  Jane  E.  Henney,  M.D. 

Deputy  (Commissioner  for  Operations 
The  text  of  the  August  17, 1994,  letter 
to  manufacturers  of  FDA-regi»lated 
products  for  animals  follows; 

August  17, 1994 

'  To:  Manufacturers  of  FDA-regulated 
products  for  animals 
The  Food  and  Drug  Administration  is 
issuing  this  letter  to  request  that  bovine- 


derived  materials  from  cattle  which  have 
resided  in,  or  originated  from,  countries 
designated  as  bovine  spongiform 
encephalopathy  (BSE)  countries  by  United 
States  Department  of  Agriculture  (USDA), 
Animal  and  Plant  Health  Inspection  Service, 
not  be  used  in  the  manufacture  of  FDA- 
n^ulated  products  (drugs  and  feed)  intendeil 
fur  animals.  FDA  believes  that  this  action  is 
necessary  to  prevent  the  occurrence  of  BSE 
in  U.S.  cattle.  Meat  (i.e.,  skeletal  muscle)  is 
not  covered  by  this  letter.  For  guidance  on 
importation  of  meat  and  other  USDA- 
n;gulated  products,  refer  te  Title  ft  of  the 
(’.ode  of  Federal  Regulations. 

FDA  is  providing  the  following 
information  to  explain  why  the  Agency 
thinks  that  BSE  may  potentially  be  a  concern 
in  the  manufacture  of  FDA-regulated 
products  intended  for  administration  to 
animals.  BSE  has  been  identified  in  more 
than  100,000  cattle  in  the  United  Kingdom 
and  to  a  much  lesser  extent  in  other 
European  countries.  BSE  has  not  been 
diagnosed  in  the  U.S.  This  neundogical 
disease  is  a  tipnsmissible  spongiform 
encephalopathy  (TSE),  and  is  similar  to  other 
TSE’s  such  as  scrapie  in  sheep  and 
Oeutzfeldt-Jakob  Disease  (UJD)  in  humans. 
The  spongiform  encephalopathies  are 
uniformly  fatal  and  no  rapid  diagnostic  test 
for  infection  in  living  animals  is  currently 
available.  A  range  of  research  projects  into 
the  exact  nature  of  both  the  BSE  agent  and 
other  TSE  agents,  host  range,  patterns  of 
pathogenicity,  and  development  of  rapid  ante 
mortem  diagnostic  tests  is  ongoing.  Available 
scientific  information  indicahw  that  these 
agents  are  extremely  resistant  to  inactivation 
by  normal  disinfection  or  sterilization 
procedures.  The  list  of  countries  where  BSE 
is  known  to  exist  is  maintained  by  the  USDA 
and  codified  in  Title  9,  Ctxle  of  Federal 
Regulations,  Part  94.18. 

The  Agency  notes  that  products  inteiuied 
for  animals  and  manufectured  with  bfjvine- 
origin  materials  deriveil  from  «;attle  that  h.ave, 
at  any  time,  bf)en  in  BSE  countries  may  b<; 
adulterated  under  Section  501ta)(2)(B)  of  the 
Federal  Food,  Drug,  and  (Osmetic  Act.  The 
.Agency  is  considering  rulemaking  to  restrict 
the  use  of  bovine-derived  materials  fn)m  BSE 
countries  in  the  manufacture  of  FDA- 
regulated  products  for  animals.  At  this  time, 
we  request  that  bovine-derived  materials 
from  BSE  countries  not  be  used  in  the 
manufacture  of  FDA-nigulated  products 
intended  for  animals. 

FD.A  considers  the  re(X)mmendations 
below  to  1)0  pnident  at  this  time  to  furthiT 
reduce  any  potential  ri.sk  of  exposure  to,  t)r 
transmission  of,  a  BSE  agent  to  animals  by 
FDA-regulated  products. 

We  recommend  that  manufiu  tunas: 

a.  Identify  Irovine-origin  materials  used  in 
regulated  products  for  anunaLs  and  Ulentify 
all  countries  where  the  cattle  used  for  the 
material  have  lived.  This  information  may  lx; 
provided  to  the  regulated  prrxlutd 
manufacturer  by  the  supplier  of  the  bovine 
material.  The  supplier  may  also  provide  the 
manufacturer  with  appropriate  veterinary 
regulatory  inspection  certification  of 
slaughter  if  already  requireri  by  USDA  for 
import  from  BSE  countries  which  vs'rify  the 
country  of  origin. 


b.  Maintain  traceable  records  for  each  lot 
of  bovine-derived  material  and  each  lot  of 
FDA-regulated  products  intended  for  animals 
that  are  manufactured  using  these  materials. 
These  records  should  be  part  of  the  batch 
records  and  available  for  FDA  inspection. 

c.  Document  the  amntry  of  origin  of  the 
live  animals  for  bovine-origin  materials  used 
in  the  manufacture  of  any  new  or  in-process 
lots  of  FDA-regulated  products  intended  for 
animals.  Such  documentation  should  b<;  a 
part  of  the  tracf^able  records  maintained  in 
conjunction  with  batch  production  records 
and  such  information  should  be  available  for 
FDA  inspection. 

d.  Maintain  copies  of  the  appropriate 
records  identified  above  for  FDA-regulated 
products  intended  for  animals  that  are 
manufactured  with  bovine-derived  materials 
at  foreign  sites,  or  by  the  foreign 
manufacturers.  The  U.S.  firms  responsible  for 
marketing  these  animal  products  should  be 
responsible  for  these  records.  Registered 
product  manufacturers  should  maintain 
records  at  the  site  of  manufacture. 

The  Agency  recommends  that  the 
information  identified  above  be  obtained  and 
maintained  for  all  FDA-regulated  products 
intended  for  animals. 

Some  manufacturers  of  FDA-regulated 
products  intended  for  animals  may  have 
already  provided  some  of  this  infonnation  in 
applications  to  the  USDA  for  permits  to 
import  certain  bovine  materials  into  the  U.S. 
In  some  instances,  copies  of  these 
applications  and  permits  may  contain  some 
of  the  information  requested.  We  request  that 
this  information  be  documented,  recorded, 
and  maintained  for  all  bovine-origin 
materials  for  use  in  FDA-regulated  products 
intended  for  animals  currently  manufactured 
or  marketed  in  the  U.S.  This  information 
should  be  available  for  FD.A  inspection. 

If  you  have  any  questions  regarding  the 
above  items,  please  contact  the  (ienter  tor 
Veterinary  Medicine; 

For  Veterinary  Drugs;  Dr.  William  Keller, 
Director,  Division  of  Surveillance,  HFV-210, 
7,500  .Standish  Place,  RiH;kville,  Marvland 
20855.  301-594-1722 
For  Animal  Feeds:  Dr.  John  Honstead, 
Division  of  Animal  Fix;ds,  HFV-222,  7500 
Standish  Place,  Rockville,  Maryland  20855, 
301-594-1728 

Regulated  product  manufacturers  are 
referred  to  the  USDA  for  current  information 
an;!  countries  on  its  list  of  (X)untries  with 
BSE  in  native  animals.  Additional 
informi'.tioii  and  regulations  concerning  BSE 
and  after  ted  animals  may  be  obtained  from 
the  rSD.A.  .Animal  and  Plant  Health 
Inspection  S*;r\  ice  (301-436-7830). 

Siin.erelv  yours, 
l.iinla  .A.  .Suydam 
Interim  Deputy  (annmissioncr  for 
Openitions 

riu;  lext  of  the  .August  17, 1994,  letter 
to  manufacturers  and  importers  of 
dietary  supplements  and  cosmetics 
follows: 

August  17. 1994 

To  Manufacturers  aiid  importers  of  Dietary 
.Sui)plenn;nts: 

To  Manufa»:tim;rs  and  ImjX)rtcrs  of 
Uosmetics: 

The  Foot!  and  Drug  .Administration  (FD.A) 
is  n;commending  that  firms  that  manufactun; 


4594 


Federal  Register  /  Vol.  59,  No.  166  /  Monday,  August  29,  1994  /  Notices 


or  import  dietary  supplements  and  cosmetics 
containing  specific  bovine  tissues  (see 
Appendix  A)  ensure  that  such  tissues  do  not 
come  from  cattle  bom,  raised,  or  slaughtered 
in  countries  where  bovine  spongiform 
encephalopathy  (BSE)  exists  (BSE-countries). 
Extracts  of  these  tissues  and  ingredients 
derived  from  these  tissues  are  also  of 
concern.  The  recommended  actions  are 
precautionary  measures  to  reduce  potential 
risk  of  human  exposure  to,  or  transmission 
of,  the  agent  which  causes  BSE  in  cattle. 

At  this  time,  FDA  is  not  extending  the 
recommendation  in  this  letter  to  dairy 
products  or  gelatin,  because  available 
evidence  does  not  suggest  transmission  via 
these  foods.  Furthermore,  meat  (i.e.,  skeletal 
muscle)  is  not  covered  by  this  letter.  For 
guidance  on  importation  of  meat  and  other 
products  regulated  by  the  United  States 
Department  of  Agriculture  (USDA),  refer  to 
Title  9  of  the  Code  of  Federal  Regulations. 

The  Agency  is  providing  the  following 
information  to  explain  why  it  believes  that 
BSE  may  potentially  be  a  concern  with 
certain  dietary  supplements  and  cosmetic 
products.  BSE  has  been  identified  in  more 
than  100,000  cattle  in  the  United  Kingdom 
and,  to  a  much  lesser  extent,  in  several  other 
countries.  BSE  has  not  been  diagnosed  in  the 
United  States.  This  neurological  disease  is  a 
transmissible  spongiform  encephalopathy 
(TSE)  and  is  similar  to  other  TSEs  such  as 
scrapie  in  sheep  and  Creutzfeldt-Jakob 
Disease  (CJD)  in  humans.  The  spongiform 
encephalopathies  are  uniformly  fatal  and  no 
rapid  diagnostic  test  for  infection  in  living 
animals  or  humans  is  presently  available. 
Current  scientific  information  indicates  that 
the  causative  agent  is  extremely  resistant  to 
inactivation  by  normal  disinfection  or 
sterilization  procedures.  A  range  of  research 
projects  into  the  exact  nature  of  both  the  BSE 
agent  and  other  TSE  agents,  host  range, 
patterns  of  pathogenicity,  and  development 
of  rapid  ante  mortem  diagnostic  tests  is 
ongoing. 

Since  1991,  USDA  has  prohibited  the 
importation  into  the  U.S.  of  certain  tissues 
and  organs  from  ruminants  from  countries 
where  BSE  exists  (BSE-countries;  see  9  CFR 
94.18).  USDA’s  regulations  are  intended  to 
protect  livestock  in  the  United  States  from 
contracting  TSEs  and  address  known  or 
strongly  suspected  modes  of  transmission. 
For  the  up-to-date  listing  of  BSE-countries 
please  contact  USDA.  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  at  (301) 
436-7830. 

The  USDA  regulations  permit,  under 
certain  conditions,  the  importation  of  some 
cosmetic  ingredients  (i.e..  collagen,  collagen 
products,  amniotic  liquids  or  extracts, 
placental  liquids  or  extracts,  serum  albumin, 
and  serocolostrum)  derived  from  ruminants 
from  BSE-countries;  see  9  CFR  95.4. 

The  USDA  regulations  do  not  apply  to 
imports  of; 

*  cosmetic  products  that  are  packaged  and 
ready  for  sale; 

*  bovine-derived  materials  intended  for 
human  consumption  as  either  finished 


dietary  supplement  products  or  for  use  as 
ingredients  in  dietary  supplements;  or 

*  human  food  (except  meat,  i.e.,  skeletal 
muscle). 

While  documented  transmission  of  the 
causativ-e  agents  of  BSE  or  scrapie  to  humans 
has  not  been  reported  to  date,  the  FDA  wrote 
to  manufacturers  of  dietary  supplements  in 
November  1992,  alerting  them  to  the 
developing  concern  about  TSEs  in  animals 
and  CJD  in  man.  That  letter  recommended 
that  manufacturers  voluntarily  investigate  the 
geographic  source(s)  of  any  bovine  or  ovine 
material  used  in  their  products  (generally 
neural  or  glandular  tissue  or  tissue  extracts). 
The  Agency  also  suggested  that  each 
manufacturer  develop  a  plan  “to  assure,  with 
a  high  degree  of  certainty.”  that  such 
materials  are  not  from  BSE-countries.  as 
identified  by  USDA’s  APHIS,  or  from  scrapie- 
infected  sheep  flocks,  either  foreign  or 
domestic. 

FDA  now  considers  further  protective  steps 
to  be  reasonable  and  is  restating  and 
expanding  its  recommendation  to 
manufacturers  and  importers  of  dietary 
supplements  and  their  ingredients,  to 
develop  plans  for  ensuring,  with  a  high 
degree  of  certainty,  that  specific  bovine- 
derived  materials  (see  Appendix  A)  fmm 
BSE-countries  are  not  being  used.  The 
Agency  is  also  recommending  that 
manufacturers  and  importers  of  cosmetic 
products  and  their  ingredients  develop  the 
same  type  of  plans.  FDA  is  not,  at  this  time, 
recommending  restrictions  on  the  use  of 
ovine-derived  materials  in  the  manufacture 
of  dietary  supplement  and  cosmetic  products 
and  ingredients,  as  the  epidemiological 
evidence  now  appears  convincing  that 
scrapie  is  not  related  to  TSEs  in  humans. 

FDA  believes  it  is  prudent  to  expand  its 
recommendation  to  cosmetics  and  cosmetic 
ingredients  because  extracts  of  listed  tissues, 
e.g.  sphingolipids  isolated  from  brain  tissue 
and  extracts  of  bovine  placenta,  are  used  in 
cosmetics.  Additionally,  FDA  is  unaware  of 
data  demonstrating  that  processing 
techniques  used  in  the  manufacture  of 
cosmetics  w'ill  inactivate  TSE  agents.  Further, 
little  is  known  about  the  potential  human 
risk  of  transmission  from  topical  application 
of  cosmetics  containing  TSE  agents  to  intact, 
broken  or  abraded  skin. 

To  assist  manufacturers  and  importers 
whose  products  are  within  the  scope  of  this 
recommendation  in  developing  their  plans, 
the  following  guidance  is  provided: 

a.  To  ensure  that  bovine-derived  materials 
(listed  in  Appendix  A)  used  in  the  product(s) 
are  from  non  BSE-countries,  identify  all 
countries  where  the  animals  used  were  born, 
raised  or  slaughtered.  The  supplier  of  the 
bovine-derived  materials  should  provide  the 
necessary  records. 

b.  Maintain  traceable  records  for  each  lot 
of  Ixjvine-derived  material  and  records  of 
products  containing  the  materials. 

c.  Maintain  records  for  those  products 
manufactured  at  foreign  sites  or  by  foreign 
manufiicturers  which  contain  bovine-derived 
materials. 


The  Agency  recommends  that 
manufacturers  and  importers  of 
dietarysupplements  and  cosmetic  products 
and  ingredients  used  in  the  manufacture  of 
these  products  develop  their  plans  within  the 
next  two  months  and  notify'  the  Agency,  in 
writing,  that  their  plans  have  been 
developed.  The  designated  contact  is  Dr. 

Elisa  Elliot,  Science  Policy  Analyst, 

Executive  Operations  Staff,  HFS-22,  Center 
for  Food  Safety  and  Applied  Nutrition,  FDA, 
200  C  Street,  S.W.,  Washington,  DC.  20204  or 
FAX  (202)  205-5025.  FDA  recommends  that 
the  plans  be  implemented  as  soon  after 
development  as  possible,  and  be  available  for 
review  by  the  Agency  during  insjxjctions. 

The  Agency  is  continuing  to  examine  all 
available  information  about  TSEs  and  will 
provide  additional  guidance  as  necessary.  If 
you  need  more  information  please  contact  Dr. 
Elliot  by  telephone  at  (202)  205-5140. 

We  appreciate  your  attention  to  and 
cooperation  in  this  matter. 

Sincerely, 

Linda  A.  Suydam 
Interim  Deputy  Commissioner  for 
Operations 
Attachment 

Appendix  A 

List  of  Tissues  With  Suspected  Infectivity 
Category  I  (High  infectivity) 

•  Brain 

•  Spinal  cord 

Category  II  (Medium  infectivity) 

•  Ileum 

•  Lymph  nodes 

•  Proximal  colon 

•  Spleen 

•  Tonsil 

•  Dura  mater 

•  Pineal  gland 

•  Placenta 

•  Cerebrospinal  fluid 

•  Pituitary  gland 

•  Adrenal  gland 
Category  III  (Low  infectivity) 

•  Distal  colon 

•  Nasal  mucosa 

•  Sciatic  nerve 

•  Bone  marrow 

•  Liver 

•  Lung 

•  Pancreas 

•  Thymus  gland 

List  taken  from  “Report  of  a  WHO 
Consultation  on  Public  Health  Issues  Related 
to  Animal  and  Human  Spongiform 
Encephalopathies,”  World  Health 
Organization,  Office  of  International 
Epizootics,  Geneva,  Switzerland,  November 
12-14,1991. 

Dated;  August  19.  1994. 

Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 
[FR  Doc.  94-21279  Filed  8-26-94;  8;45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equai  Opportunity 

24  CFR  Part  125 

[Docket  No.  R-S4-1657;  FR-3480-P-02] 

RIN  2529-AA62 

Fair  Housing  Initiatives  Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  the  Fair  Housing  Initiatives 
Program  (FHIP)  regulation  to  provide  for 
the  implementation  of  statutory 
amendments  pertaining  to  private 
enforcement  initiatives:  the  funding  of 
fair  housing  organizations;  and  the 
implementation  of  national  (including 
national  fair  housing  month),  regional 
and  local,  and  community-based 
education  and  outreach  programs. 

OATES:  Comment  due  date:  October  28, 
1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rulemaking  to  the  Rules 
Docket  Clerk,  Office  of  General  Coimsel, 
Room  10278,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  S.W.,  Washington,  D.C.  20410. 
Communications  should  refer  to  the 
^ove  docket  number  and  title.  A  copy 
of  each  conmumication  submitted  wiU 
be  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacquelyn  J.  Shelton,  Director,  Office  of 
Fair  Housing  Assistance  and  Voluntary 
Programs,  Room  5234,  451  Seventh 
Street,  S.W.,  Washington,  D.C.  20410- 
2000.  Telephone  number  (202)  708- 
0800.  A  telecommimications  device 
(TDD)  for  hearing  and  speech  impaired 
persons  is  available  at  (202)  708-0455. 
(These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION.* 

I.  Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget,  under  section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C.  3501-3520),  and 
assigned  OMB  control  number  2529- 
0033. 


n.  Background 

A.  Proffxun  Authority  and  Description 

The  Fair  Housing  Act — ^Title  VIII  of 

the  Civil  Rights  Act  of  1968,  as 
amended,  42  U.S.C.  3601-19 — charges 
the  Secretary  of  Housing  and  Urban 
Development  with  responsibility  to 
accept  and  investigate  complaints 
alleging  discrimination  based  on  race, 
color,  religion,  sex,  handicap,  familial 
status  or  national  origin  in  the  sale, 
rental,  or  financing  of  most  housing,  and 
in  other  real  estate-related  transactions. 
In  addition,  the  Fair  Housing  Act  directs 
the  Secretary  to  coordinate  with  State 
and  local  agencies  administering  fair 
housing  laws,  and  to  cooperate  with  and 
render  technical  assistance  to  public  or 
private  entities  carrying  out  programs  to 
prevent  and  eliminate  discriminatory 
housing  practices. 

Section  561  of  the  Housing  and 
Community  Development  Act  of  1987 
(1987  Act),  42  U.S.C.  3616  note, 
established  the  Fair  Housing  Initiatives 
Program  (FHIP)  to  strengthen  the 
Department’s  enforcement  of  the  Fair 
Housing  Act  and  to  further  fair  housing; 
This  program  assists  projects  and 
activities  designed  to  enhance 
compliance  with  the  Fair  Housing  Act 
and  substantially  equivalent  State  and 
local  fair  housing  laws.  Implementing 
regulations  are  found  at  24  CFR  part 
125. 

Section  905  of  the  Housing  and 
Community  Development  Act  of  1992 
(HCDA  1992)  (Pub.  L.  102-550, 
approved  October  28, 1992), 
substantially  amends  section  561  of  the 
Housing  and  Community  Development 
Act  of  1987,  On  April  1, 1993,  the 
Department  published  an  Advance 
Notice  of  Proposed  Rulemaking  (ANPR) 
(58  FR  17172)  requesting  comment  on 
HUD’s  implementation  of  section  905  of 
the  Housing  and  Community 
Development  Act  of  1992.  The 
Department  received  three  comments  in 
response  to  the  ANPR,  and  is  taking 
them  into  consideration,  as  discussed  in 
the  relevant  contexts  below,  in  this 
proposed  rule  to  implement  the  HCDA 
1992  amendments  in  24  CFR  part  125. 

B.  General  Effect  of  Section  905  on  24 
CFR  125 

In  general,  the  section  905 
amendments  do  not  replace  the  original 
section  561  provisions  of  the  Housing 
and  Community  Development  Act  of 
1987  (except  for  the  demonstration 
period  sunset  provision  of  subsection 
(h),  as  discussed  below  in  this 
preamble),  but  rather,  supplement  those 
provisions  by  authorizing  additional 
activities.  Thus,  the  original  section 
561(a)  provisions  that  provided  the 


authority  to  establish  and  fund  the 
Administrative  and  Private  Enforcement 
Initiatives  and  the  Education  and 
Outreach  Initiative  are  still  in  effect. 

The  entities  eligible  for  funding  under 
section  561(a)  (State  or  local 
governments  or  their  agencies,  public  or 
private  nonprofit  organizations  or 
institutions,  or  other  public  or  private 
entities  that  are  formulating  or  carry  out 
programs  to  prevent  or  eliminate 
discriminatory  housing  practices) 
remain  eligible  for  funding  under  these 
initiatives.  The  present  regulations  at  24 
CFR  125  that  implement  section  561(a) 
are  not  superseded  and  would  not  be 
removed  by  this  rule. 

One  provision  of  24  CFR  125  that 
would  be  affected  is  §  125.405,  entitled. 
“Guidelines  for  private  enforcement 
testing.”  These  guidelines  were  issued 
to  implement  section  561  ((c)(2)  of  the 
1987  Act,  which  required  the 
Department  to  establish  guidelines  for 
testing  activities  for  use  during  the 
authorized  demonstration  period  for 
FHIP,  As  originally  promulgated,  FHIP 
was  a  demonstration  program 
authorized  to  expire  on  September  30, 
1992.  The  passage  of  section  905 
establishes  FHIP  as  a  permanent 
program,  and  with  the  expiration  of  the 
demonstration  period,  the  requirement 
for  testing  guidelines  is  removed.  The 
Department  considered  two  factors  to  be 
significant  and  determinative  in  the 
decision  to  eliminate  testing  guidelines 
from  the  regulation.  First,  in  the  original 
authorizing  statute  for  FHIP,  Congress 
specifically  limited  the  requirement  for 
testing  guidelines  to  the  demonstration 
period;  and  second.  Congress  did  not 
include  this  requirement  in  its 
permanent  authorization  of  FHIP  by 
section  905.  The  revised  §  125.405 
proposed  here  would  remove  the  testing 
guidelines,  but  would  still  require  that 
testers  must  not  have  prior  felony 
convictions  or  convictions  of  crimes 
involving  fraud  or  perjury,  and  that  they 
receive  training  or  be  experienced  in 
testing  procedures  and  techniques,  l  o 
provide  consistency  in  the  regulation, 
this  provision  regarding  testers  would 
also  be  added  to  the  Administrative 
Enforcement  Initiative  at  §  125.204,  and 
to  the  new  Fair  Housing  Organizations 
Initiative  at  §  125.504. 

The  areas  in  which  section  905  makes 
additions  to  the  Fair  Housing  Initiatives 
Program  are:  1)  private  enforcement 
initiatives:  2)  funding  of  fair  housing 
organizations;  and  3)  education  and 
outreach  activities. 

C.  Section  By  Section  Analysis  and 
Implementation  of  Section  905 

Section  905(a)  is  a  statement  of 
Congressional  findings,  which  provides 
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insight  into  the  considerations  behind 
the  statutory  revisions  to  FHIP.  Sections 
905(a)  (1)  through  (4)  list  statutory 
initiatives  that  address  the  issue  of 
discrimination  in  housing  markets:  the 
Fair  Housing  Act;  the  Home  Mortgage 
Disclosure  Act;  and  the  Americans  with 
Disabilities  Act.  Sections  905(a)  (5)  and 
(6)  cite  recent  evidence  of  pervasive 
discrimination  in  mortgage  lending 
markets,  and  against  Hispanic  and 
African  American  homeseekers  in  at 
least  half  of  their  encounters  with  sales 
and  rental  agents.  Sections  905(a)  (7) 
through  (9),  proceeding  within  the 
context  of  the  statutory  initiatives  and 
the  recent  evidence  of  discrimination, 
provide  specific  direction  for  FKIP:  it 
should  be  revised  and  expanded  to 
reflect  the  significant  changes  in  the 
areas  of  fair  housing  and  fair  lending 
that  have  taken  place  since  the 
Program’s  initial  authorization  in  the 
Housing  and  Community  Development 
Act  of  1987;  continuing  educational 
efforts  by  the  real  estate  industry  are  a 
useful  way  to  increase  understanding  by 
the  public  of  their  fair  housing  rights 
and  responsibilities;  and  the  proven 
efficacy  of  private  nonprofit  fair  housing 
enforcement  organizations  and 
community-based  efforts  makes  support 
for  these  organizations  a  necessary 
component  of  the  fair  housing 
enforcement  system. 

Section  905(b)  makes  the  substantive 
amendments  to  section  561  of  the 
Housing  and  Community  Development 
Act  of  1987  (42  U.S.C.  3616  note)  that 
Congress  enacted  in  light  of  the  findings 
of  section  905(a).  Structurally,  section 
905(b)(1)  redesignates  subsections  (b) 
through  (e)  of  section  561  as  subsections 
(e)  through  (h).  Then,  section  905(b)(2) 
inserts  new  subsections  (b)  through  (d), 
which  list  eligible  activities  and 
applicants  for  FHIP  funding.  Section 
905(b)(3)  replaces  the  previous 
authorizations  in  redesignated 
subsection  (g)  of  section  561  with  new 
program  funding  authorization  amounts 
that  include  specific  set-asides  for  the 
newly  added  activities.  Finally,  section 
905(b)(4)  strikes  the  FHIP  demonstration 
program  sunset  provision  of 
redesignated  subsection  (h)  (formerly 
subsection  (e)  of  section  561),  replaces 
it  with  two  new  definitions,  and  adds 
new  subsections  (i),  a  prohibition  on  the 
use  of  FHIP  funds,  and  (j),  which 
enumerates  the  requirements  for  a 
Congressional  report  by  the  Department. 
The  proposed  implementation  of  these 
amendments  is  discussed  in  detail 
below. 

As  mentioned  above,  two  new 
definitions  for  purposes  of  FHIP  are 
added  by  section  905.  Each  defines  an 
eligible  applicant  for  program  funding. 


The  first  of  these  is,  "qualified  fair 
housing  enforcement  organization,” 
(QFHO)  defined  in  the  statute  to  mean 
any  organization  that — 

(1)  Is  organized  as  a  private,  tax- 
exempt,  nonprofit,  charitable 
organization; 

(2)  Has  at  least  2  years  experience  in 
complaint  intake,  complaint 
investigation,  testing  for  fair  housing 
violations  and  enforcement  of 
meritorious  claims;  and 

(3)  Is  engaged  in  all  the  activities 
listed  in  paragraph  (2)  at  the  time  of 
application  for  FHIP  assistance. 

In  addition,  an  organization  which  is 
not  solely  engaged  in  fair  housing 
enforcement  activities  may  qualify  as  a 
qualified  fair  housing  enforcement 
organization,  provided  that  the 
organization  is  actively  engaged  in  each 
of  the  activities  listed  in  paragraph  (2) 
(that  is,  complaint  intake,  complaint 
investigation,  testing  for  fair  housing 
violations  and  enforcement  of 
meritorious  claims).  The  Department 
does  not  interpret  this  provision  to 
mean  that  an  organization  which  is  not 
solely  engaged  in  fair  housing 
enforcement  activities  may  qualify  as  a 
QFHO  just  by  being  actively  engaged  in 
the  necessary  activities.  The  threshold 
of  two  years  experience  in  the  necessary 
activities  must  be  met  as  well.  Without 
such  a  reading,  it  would  be  more 
difficult  for  organizations  that 
exclusively  concentrate  their  efforts  on 
fair  housing  enforcement  activities  to 
qualify  as  QFHOs  than  organizations 
that  pursue  fair  housing  along  with  any 
number  of  other  activities.  The 
Department  believes  that  this  provision 
was  included  in  the  statute  to  avoid 
excluding  organizations  that  should  be 
considered  qualified  even  though  they 
are  engaged  in  a  broader  range  of 
activities  than  are  eligible  under  FHIP. 
The  proposed  rule  would  clarify  this 
point  by  including  organizations  in  the 
definition  of  QFHO  whether  or  not  they 
are  solely  engaged  in  fair  housing 
enforcement  activities  as  long  as  they 
meet  the  other  qualifications,  including 
the  requirement  for  two  years  of 
experience. 

The  second  newly  defined  term  is, 
"fair  housing  enforcement 
organization,”  (FHO)  which,  pursuant  to 
the  statute,  means  any  organization 
that — 

(1)  Is  organized  as  a  private,  tax- 
exempt,  nonprofit,  charitable 
organization; 

(2)  Is  currently  engaged  in  complaint 
intake,  complaint  investigation,  testing 
for  fair  housing  violations  and 
enforcement  of  meritorious  claims; 


(3)  Upon  the  receipt  of  FHIP  funds 
will  continue  to  be  engaged  in  all  of  the 
activities  specified  in  paragraph  (2);  and 

(4)  For  purposes  of  funding  under 
FHIP’s  Private  Enforcement  Initiative, 
has  at  least  one  year  of  experience  in  the 
activities  specified  in  paragraph  (2). 

From  the  above  definitions,  based  on 
the  statutory  language,  it  is  apparent 
that  the  only  difference  between  a 
QFHO  and  an  FHO  is  the  length  of  time 
the  organization  has  been  involved  in 
all  of  the  cited  necessary  activities,  with 
two  years  being  the  threshold  for  a 
QFHO  and  one  year  being  the  threshold 
for  an  FHO  applying  for  Private 
Enforcement  Initiative  funding.  The 
statute  does  not  address  the  issue  of 
whether  the  threshold  lengths  of  time 
must  be  consecutive,  or  whether  they 
may  be  aggregated  over  a  period  of  time. 
Another  issue  not  addressed  by  the 
statute  is  whether  all  of  the  necessary 
activities  must  be  performed 
simultaneously,  or  whether  the 
threshold  period  of  time  may  be 
individually  computed  for  each  activity. 

The  Department  has  determined  that 
these  definitions  were  included  to 
ensure  that  the  applying  organizations 
met  a  certain  level  of  experience,  but 
not  to  exclude  experienced 
organizations  on  purely  technical 
grounds.  To  add  clarification  to  the 
definitions  along  these  lines,  the 
proposed  rule  would  add  that  for  the 
purpose  of  meeting  the  threshold  times, 
it  is  not  necessary  that  the  activities 
were  conducted  simultaneously,  so  long 
as  each  activity  meets  the  threshold 
period.  The  rule  would  further  provide 
that  it  is  not  necessary,  for  purposes  of 
satisfying  the  threshold  period,  that  the 
activities  were  conducted  over  a 
consecutive  two  year  period  of  time.  An 
organization  may  aggregate  its 
experience  in  each  activity  over  the 
three  year  period  preceding  its 
application  to  meet  the  two  year 
threshold  for  QFHO  status.  Similarly, 
for  purposes  of  meeting  the  one  year  of 
experience  requirement  for  FHOs 
applying  for  funding  under  FHIP’s 
Private  Enforcement  Initiative,  the  rule 
would  permit  an  FHO  to  aggregate  its 
experience  in  each  activity  over  the  two 
year  period  preceding  its  appUcatiOn. 

One  of  the  comments  on  the  FHIP 
ANPR  recommended  that  the  term 
"meritorious  claims,”  which  is  used  in 
the  definitions  of  both  "qualified  fair 
housing  enforcement  organization”  and 
“fair  housing  enforcement 
organization,”  should  itself  be  defined. 
The  comment  suggested  defining 
"meritorious  claims,”  as  enforcement 
activities,  not  more  than  two  years  old, 
that  resulted  in  lawsuits,  consent 
decrees,  legal  settlements,  HUD 
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conciliations  and  agency  initiated 
settlements  with  the  outcome  of 
monetary  awards  for  compensatory  and/ 
or  punitive  damages  to  plaintiffs  or 
complaining  parties,  or  affirmative  relief 
and  monitoring.  The  comment  further 
called  for  the  demonstration  of  a 
continued  effort  in  effective 
enforcement  an  organization  through 
the  continued  filing  of  verified  claims  of 
discrimination  with  HUD,  the 
Departmwit  of  Justice,  State  or  local 
agencies  and  in  federal  or  State  court. 

The  Department  agrees  that  defining 
“meritorious  claims”  would  provide 
appropriate  guidance  for  identifying 
QFHOs  and  FHOs.  The  Department 
would  adopt  the  suggested  language, 
u'ith  the  following  modifications.  The 
suggested  requirements  for  a 
demonstration  of  a  continued  effort  in 
effective  enforcement,  and  that  the 
activities  be  not  more  than  two  years 
old,  would  not  be  included  in  the 
definition.  This  is  because,  with  regard 
to  QFHOs,  limiting  meritorious  claims 
to  a  two  year  peric^  would  conflict  with 
this  rule’s  provision  to  permit 
organizations  to  aggregate  their 
experimice  over  a  three  year  period. 

With  regard  to  FHOs,  limiting  activities 
in  the  definition  of  “meritorious  claims” 
to  those  not  more  than  two  years  old  is 
redundant  and  unnecessary,  since  the 
rule  only  permits  activities  within  two 
years  of  applying  to  be  considered  for 
piuposes  of  quahNing  as  an  FHO. 

Tne  comment  also  reconunends  that 
an  organization  not  solely  involved  in 
fair  housing  enforcement  that  wishes  to 
qualify  as  a  QFHO  must  document  its 
enforc«nent  activity  with  copies  of 
lawsuits,  settlements,  or  conciliations  in 
which  it  has  been  involved.  The 
Department  agrees  in  part,  with  this 
comment.  The  [Department  did  not  plan 
to  require  such  documentation  fiom  any 
organizations  claiming  to  be  QFHOs, 
FHOs,  or  from  organizations  not  solely 
involved  in  fair  housing  enforcement 
that  wish  to  qualify  as  QFHOs. 
Following  this  comment,  the 
Department  proposes  to  include  in  the 
rule  a  provision  that  the  Department 
may  request  an  organization  to  supply 
documentation  to  support  its  claimed 
status.  This  approach  would  be 
minimally  burdensome,  while  still 
permitting  further  inquiry  where  it  may 
be  warranted. 

These  definitions,  as  discussed  above, 
would  be  added  to  the  Definitions 
section  of  the  FHIP  rule  at  24  CFR 
125.103.  In  addition,  the  requirement 
for  one  year  of  enfmcement  experience 
by  FHCte  that  wish  to  apply  for  Private 
Enforcement  Initiatives  funding  will  be 
included  in  §  125.402.  which  lists 
eligible  applicants  for  this  Initiative. 


Under  the  new  section  561(b),  entitled 
Private  Enforcement  Initiatives,  as 
added  by  HCDA  section  905,  the 
Department  is  required  to  make  FHIP 
funds  available  to  conduct,  through 
contracts  with  private  nonprofit  fair 
housing  enforcement  organizations, 
investigations  of  violations  of  the  rights 
granted  under  the  Fair  Housing  Act,  and 
appropriate  enforcement  activities  to 
remedy  such  violations.  The 
Department  is  further  authorized  to 
enter  into  multi-year  contracts  and  take 
other  appropriate  action  to  enhance  the 
effectiveness  of  such  investigations  and 
enforcement  activities.  The  statute  goes 
on  to  specify  that  funds  made  available 
for  Private  ^forcement  Initiatives  be 
used  to  conduct,  through  contracts  with 
private  nonprofit  fair  housing 
enforcement  organizations,  a  range  of 
investigative  and  enforcement  activities 
desim^  to — 

(1)  Carry  out  testing  and  other 
investigative  activities,  including 
building  the  capacity  for  housing 
investigative  activities  in  unserved  or 
underserved  ai-eas, 

(2)  Discover  and  remedy 
discrimination  in  the  public  and  private 
real  estate  markets  and  real  estate- 
related  transactions,  including,  but  not 
limited  to,  the  making  or  purchasing  of 
loans  or  the  provision  of  other  financial 
assistance  in  sales  and  rentals  of 
housing  and  housing  advertising; 

(3)  Carry  out  special  projects, 
including  the  development  of 
prototypes  to  respond  to  new  or 
sophisticated  forms  of  discrimination 
against  persons  protected  under  the  Fair 
Housing  Act; 

(4)  Provide  technical  assistance  to 
local  fair  housing  organizations,  and 
assist  in  the  formation  and  development 
of  new  fair  housing  organizations;  and 

(5)  F*rovide  fun£  for  the  costs  and 
expenses  of  litigation,  including  expert 
witness  fees. 

Concerning  the  provision  of  funds  for 
expert  witness  fees,  the  rule  would 
define  “expert  witness”  in  a  way  that 
recognizes  that  courts  in  different 
jurisdictions  may  vary  in  their 
qualification  requirements  for  expert 
witnesses.  The  definition  would  also 
take  into  account  the  possibility  that  an 
expert  witness  may  prepare  testimony 
and  bill  an  organization  for  a  trial  in 
which  a  settlement  or  other  resolution  is 
achieved  before  a  verdict,  and  before  the 
expert  has  an  opportunity  to  testify. 
“Expert  witness”  would  be  defined  to 
mean  a  person  who  testifies,  or  who 
would  have  testified  but  for  a  resolution 
of  the  case  before  a  verdict  is  entered, 
and  who  qualifies  as  an  expert  witness 
under  the  ndes  of  the  court  where  the 
litigation  funded  by  this  part  is  brought. 


There  were  a  number  of  comments 
regarding  the  Private  Enforcement 
Initiative  submitted  in  response  to  the 
FHIP  ANPR.  One  of  the  comments 
strongly  opposed  allocating  further 
funds  to  support  the  use  of  testers  under 
the  FHIP  Private  Enforcement  Initiative. 
The  comment  argued  that  the  use  of 
testers  provides  unreliable  information 
regarding  illegal  lending  discrimination, 
and  that  funding  education  and  training 
programs  for  lenders  and  borrowers 
would  better  effect  the  purpose  of 
delivering  more  housing.  The  comment 
recommended  that  if  testers  are  funded, 
procedures  should  be  adopted  to  ensure 
that; 

(1)  Safeguards  are  implemented  to 
distinguish  between  an  isolated  incident 
and  patterns  and  practices  of  unlawful 
discrimination: 

(2)  A  thorough  review  of  the 
procedures  and  results  of  the  May  1992 
FHIP  Notice  of  Funding  Availability 
(NOFA)  for  testing  discriminatory 
mortgage  lending  practices  is  conducted 
and  made  public  prior  to  additional 
funding; 

(3)  A  public  comment  period  for 
annual  reviews  of  listed  non-profit 
organizations  eligible  for  fimding  is 
established  to  provide  the  public  with 
the  opportunity  to  comment  on  the 
integrity  of  the  organizations  listed  prior 
to  any  grant  agreements;  and 

(4)  Procedures  are  established  to 
rescind  funding  awards  for  grantees  that 
do  not  meet  specific  performance 
measures  determined  by  HUD  in  the 
grant  process. 

In  response  to  this  comment,  the 
Department  first  of  all  wants  to  make  it 
clear  that  testing  activities  will  continue 
to  be  funded.  Both  Congress  and  the 
Department  have  determined  that 
testing  is  a  valid  and  necessary 
component  of  fair  housing  investigative 
and  enforcement  activities.  Congress 
had  the  choice  of  permitting  FHIP  to 
expire  at  the  end  of  its  demonstration 
period,  or  of  establishing  it  as  a 
permanent  program,  and  it  chose  the 
latter  option.  In  establishing  FHIP  as  a 
permanent  program  with  section  905, 
Congress  explicitly  cites  testing,  and  it 
cites  it  first,  in  the  listing  of  Private 
Enforcement  Initiative  activities. 
Further,  the  definitions  of  QFHOs  and 
FHOs  added  by  section  905  require 
testing  as  an  activity  that  organi2»tions 
must  be  engaged  in  to  qualify  as  QFHOs 
or  FHOs.  The  role  of  testing  as  a  basic 
fair  housing  investigative  and 
enforcement  activity  is  firmly 
established. 

Having  acknowledged  the  integral 
status  of  testing  in  the  Fair  Housing 
Initiatives  Program,  the  Department 
makes  the  following  responses  to  this 
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comment’s  four  recommendations.  First, 
regarding  the  implementation  of 
safeguards  to  distinguish  between  an 
isolated  incident  cmd  patterns  and 
practices  of  unlawful  discrimination, 
this  recommendation  appears  to  miss 
the  point  that  it  is  not  necessary  to  have 
a  pattern  of  unlawful  discrimination  to 
constitute  a  violation  of  the  Fair 
Housing  Act.  A  single  instance  of 
unlawful  discrimination  would  be  just 
that:  unlawful  and  a  violation. 

The  comment’s  second 
recommendation,  to  wait  for  a  thorough 
review  of  the  results  of  the  testing 
funded  by  the  May  1992  NOFA  li^fore 
funding  additional  testing,  will  not  be 
follow^,  in  light  of  the  central  role  of 
testing  in  the  FHIP.  The  May  1992 
funding  is  limited  to  testing  of  mortgage 
lending  practices,  one  of  many 
permissible  activities  under  the  FHIP, 
and  is  incorrectly  characterized  by  this 
comment  as  a  “pilot-program.”  It 
provides  no  basis  on  which  to  delay  the 
funding  of  additional  testing. 

The  comment’s  third 
recommendation,  to  provide  an 
opportimity  for  public  comment  on  the 
integrity  of  non-profit  organizations 
eligible  for  funding,  requests  a 
procedure  that  is  highly  inappropriate. 
Such  a  procedure  impugns  die  entire 
class  of  appUcants,  and  has  nothing  to 
do  with  the  quality  of  the  applications 
submitted  for  funding,  the  sole 
consideration  in  awarding  funds. 

The  Department  agrees  with  this 
comment’s  fourth  recommendation,  and 
believes  it  is  particularly  appropriate  in 
the  context  of  multi-year  contracts, 
where  the  opportunity  is  present  for  an 
annual  performance  review.  The  rule 
would  make  funding  of  multi-year 
contracts  not  only  contingent  upon  the 
availability  of  funds,  but  also  subject  to 
a  performance  review  of  the  previous 
year's  activities. 

Another  of  the  comments  also 
addressed  the  Private  Enforcement 
Initiative  changes  made  by  section  905. 
This  comment  recognized  the  two  broad 
categories  of  eligible  activities  under 
this  initiative  as  investigative  activities 
and  enforcement  activities.  It  suggested 
that  investigations  include,  but  not  be 
limited  to,  testing,  and  that  enforcement 
activities  should  also  be  interpreted 
broadly  to  provide  complainants  with  a 
range  of  resolutions  for  fair  housing 
complaints.  The  tXtmLment  included  lists 
of  specific  investigative  and 
enforcement  activities  that  should  be 
eligible  for  FHIP  funding. 

As  explained  below,  the  Department 
intends  to  implement  the  statutcxy 
requirements  of  section  905  in  this  rule, 
and  to  provide  more  specific  guidance 
within  this  statutory  framework  in 


NOFAs  that  will  be  published  as  funds 
are  appropriated.  This  NOFA  guidance 
would  include  a  Usting  of  specific 
activities,  and  to  that  extent,  the 
Department  agrees  with  the 
recommendation  of  this  comment. 

The  comment  also  addresses  the 
issues  of  multi-yeeu  funding,  and 
recommends  that  this  funding  be 
limited  to  organizations  that  meet  the 
definition  of  a  QFHO  and  that  have 
successfully  performed  fair  housing 
enforcement  activities  for  two  or  more 
consecutive  years  immediately 
preceding  their  application.  While 
section  905  does  not  itself  limit  multi¬ 
year  funding  in  this  way,  it  does  permit 
the  Department  to  “take  such  other 
action  as  is  appropriate  to  enhance  the 
effectiveness  of  such  investigations  and 
enforcement  activities.”  Limiting  the 
class  of  eligible  organizations,  if  it 
enhanced  the  effectiveness  of  the 
activities,  would,  therefore,  be 
permissible.  However,  to  allow  for 
program  flexibility,  because  the 
Department  cannot  foresee  every 
instance  in  which  such  a  limitation 
might  or  might  not  be  appropriate,  this 
rule  would  not  include  the  limitation. 
Such  a  limitation  may  appear  in 
program  NOFAs,  to  the  extent 
determined  appropriate  to  enhance 
effectiveness. 

The  comment  then  suggests  tliat  all  of 
the  kinds  of  activities  listed  in  the 
Private  Enforcement  Initiatives  should 
be  eligible  for  funding  and  weighted 
equally,  “unless  a  finding  is  made  that 
the  rental  and  sales  discrimination 
investigation  needs  are  met.”  The 
Department  takes  this  to  mean  that 
where  rental  and  sales  investigation 
activities  are  already  being  vigorously 
pursued,  other  activities  will  be  given 
priority  consideration  for  funding.  This 
is  sensible,  and  the  Department  would 
adopt  such  an  approach,  as  appropriate, 
in  individual  NOFAs. 

The  comment  later  states  that, 
“Because  matching  funds  for  fair 
housing  are  very  difficult  to  come  by 
and  many  organizations  providing  fair 
housing  education  and  enforcement 
activities  rely  upon  Community 
Development  Block  Grant  funds,  (the 
comment)  recommends  that  HUD  state 
clearly  that  no  groups  eligible  for  FHIP 
funds  will  be  penalized  or  disqualified 
because  they  receive  Community 
Development  Block  Grants  to  perform 
similar  activities  in  their  communities.” 

The  Department  recognizes  that  the 
FHIP  resources  made  available  to  meet 
fair  housing  needs  are  very  limited. 
Because  of  this,  grant  applicants  are 
encouraged,  under  the  current 
regulations,  to  seek  other  public  and 
private  resources.  Section  125.105(d) 


includes  as  an  application  requirement, 
“an  estimate  of  such  other  pubhc  or 
private  resources  as  may  be  available  to 
assist  the  proposed  activities.”  One  of 
the  selection  criteria  (at  §  125.106(a)(2)) 
is,  “The  extent  to  which  the  project 
utilizes  other  public  or  private  resources 
that  may  be  available.”  The 
Department’s  current  policy  is  to  favor 
applicants  who  are  able  to  obtain  other 
resources.  Under  this  policy,  the  receipt 
of  CDBG  funds  for  fair  housing  purposes 
should  assist,  rather  than  penalize  or 
disqualify,  an  applicant. 

However,  the  Department  recognizes 
that  where  resources  are  scarce,  difficult 
resource  allocation  decisions  must  be 
made.  The  Department  is  considering 
changing  its  policy  to  reserve  the  right, 
when  choosing  between  two  otherwise 
equally  deserving  applicants,  to 
consider  the  resources  presently 
available  to  each.  This  approach  ties  in 
with  the  earlier  comment  concerning 
ordering  priorities  where  rental  and 
sales  discrimination  investigation  needs 
are  being  met  That  comment  suggested 
giving  priority  to  other  activities  where 
investigation  activities  were  adequate. 
Similarly,  although  fair  housing 
resource  needs  may  not  be  adequate  for 
either  of  two  competing  applicants,  the 
Department  may  decide  t^t  an 
applicant  receiving  CDBG  or  other  funds 
for  fair  housing  activities  is  in  a  better, 
though  still  inadequate,  position  than  an 
equally-qualified  applicant  that  does  not 
receive  such  funds.  In  such  an  instance, 
the  award  of  FHIP  funds  would  be  made 
to  the  applicant  that  is  most  resource- 
poor.  This  w'ould  not  be  done  to 
penalize  an  applicant  that  has  funds 
available  from  sources  other  than  FHIP. 
but  to  distribute  scarce  resources  in  the 
most  equitable  and  efficient  manner. 

The  Department  specifically  invites 
comment  on  this  issue. 

To  implement  the  new  investigative 
and  enforcement  provisions,  subpart  D 
of  24  CFR  part  125  .  entitled  “Private 
Enforcement  Initiative”,  would  be 
amended.  Because  the  original  statutory 
language  authorizing  private 
enforcement  initiatives  is  not  removed 
but.  rather,  is  supplemented  by  HCDA 
section  905,  the  present  statements  of 
purpose,  eligible  applicants,  and  eligible 
activities  at  §§  125.401, 125.402,  and 
125.403,  respectively,  would  not  be 
replaced.  Instead,  new  language  taken 
directly  from  section  905,  as  discussed 
above,  would  be  added. 

To  permit  flexibility  in  the  funding  of 
FHIP  activities  and  permit  the 
Department  to  allocate  resources  in 
response  to  developments  in  the  field, 
the  Department  intends  to  provide  more 
specific  guidance  as  to  parUcular 
activities  and  such  issues  as  the 
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availability  and  terms  of  multi-year 
funding  in  Notices  of  Funding 
Availability  (NOFAs)  rather  than  in  the 
rule.  Emphasis  in  separate  NOFAs  may 
be  placed  on  more  standard 
investigation  and  enforcement  activities, 
such  as  testing,  providing  or  securing 
private  legal  representation,  and  filing 
complaints;  or  on  pursuing  innovations 
in  such  areas  as  analysis  and  mapping 
of  HMDA  and  census  data,  appraisal 
and  credit  reports,  underwriting 
standards,  and  title  searches.  Similarly, 
depending  on  the  Department’s 
identification  of  significant  long  term 
efforts  that  need  to  be  imdertaken  with 
the  resources  expected  to  be  available, 
the  NOFAs  would  provide  information 
on  such  multi-year  funding  issues  as 
applicants,  activities,  performance 
stages,  amoimts,  and  duration.  The  use 
of  NOFAs  in  this  way  is  consistent  with 
the  current  regulations  at  §§  125.104(d), 
125.105(h),  and  125.106(b).  Each  of 
these  sections  provides  for  more  specific 
information  concerning  eligible 
activities,  application  requirements,  and 
selection  criteria,  respectively,  to  be 
included  in  NOFAs.  This  proposed  rule 
would  provide  for  additional  flexibility 
in  making  FHIP  funds  available,  as 
follows.  Besides  adding  the  new  Fair 
Housing  Organizations  Initiative, 
discussed  immediately  below,  to  the  list 
of  FHIP  Initiatives  at  §  125.104(c),  a 
clarifying  change  would  be  made  to 
§  125.104(d)  so  that  requirements 
related  to  eligible  applicants  are 
specifically  included  in  the  list  of  items 
for  which  NOFAs  will  provide 
guidance.  Section  125.104(d)  would  also 
be  amended  for  the  purpose  of 
promoting  flexibility  to  provide  that  the 
specific  selection  criteria  for  funding 
will  be  included  in  FHIP  NOFAs.  The 
rule  would  provide  that  the  selection 
criteria  announced  in  NOFAs  will  be 
designed  to  permit  the  Department  to 
respond  to  and  target  areas  of  concern 
and  will  promote  the  purposes  of  the 
Fair  Housing  Initiatives  Program  in  an 
equitable  and  cost  efficient  manner. 
Section  125.106,  which  in  the  cmrent 
rule  contains  the  provisions  concerning 
selection  criteria,  would  be  revised  to 
provide  instead  for  a  general  waiver 
provision,  permitting  the  Department  to 
waive,  in  a  published  NOFA  or  other 
Federal  Register  notice,  any  program 
requirement  in  the  rule  that  is  not 
required  by  statute. 

Section  905  next  establishes  the  Fair 
Housing  Organizations  Initiative,  which 
has  two  pmposes:  continued 
development  of  existing  fair  housing 
organizations,  and  the  establishment  of 
new  fair  housing  organizations.  For  the 
purpose  of  continued  development  of 


existing  fair  housing  organizations,  it 
authorizes  the  funding  of  contracts  or 
cooperative  agreements  with  qualified 
fair  housing  enforcement  organizations, 
other  private  nonprofit  fair  housing 
enforcement  organizations,  and 
nonprofit  groups  organizing  to  build 
their  capacity  to  provide  fair  housing 
enforcement,  for  the  pmrpose  of 
supporting  the  continued  development 
or  implementation  of  initiatives  which 
enforce  the  rights  granted  under  the  Fair 
Housing  Act.  The  statute  specifies  that 
these  contracts  or  cooperative 
agreements  may  not  provide  more  than 
50  percent  of  the  operating  budget  of  the 
recipient  organization  for  any  one  year. 

Funds  made  available  under  the  Fair 
Housing  Organizations  Initiative  are 
also  to  be  used  to  help  establish, 
organize,  and  build  the  capacity  of  fair 
housing  enforcement  organizations, 
particularly  in  those  areas  of  the  country 
which  are  currently  underserved  by  fair 
housing  enforcement  organizations,  as 
well  as  those  areas  where  large 
concentrations  of  protected  classes 
exist.  To  meet  the  objectives  of  this 
“establishing  new  organizations” 
purpose,  the  Department  is  permitted  to 
enter  into  contracts  or  cooperative 
agreements  with  qualified  fair  housing 
enforcement  organizations. 

One  comment  recommends  that  this 
section  905  provision  should  be 
regarded  as  establishing  a  “non¬ 
competitive,  entitlement  category  to 
provide  general  operating  funds”  for 
QFHOs,  for  the  continued  development 
or  implementation  of  initiatives  which 
enforce  the  rights  granted  imder  the  Fair 
Housing  Act.  The  Department  may,  in 
the  futme,  consider  such  an  approach, 
depending  upon  the  size  of  the 
appropriations  for  this  purpose,  and  the 
number  of  QFHOs  that  would  receive 
assistance.  Given  the  present  level  of 
available  FHIP  funding,  entitlement 
funding  would  not  seem  to  be  an 
efficient  method  of  implementing  FHIP. 
The  crucial  issue,  apart  from  developing 
a  formula  that  would  distribute  funds 
equitably  emd  with  the  flexibility  to 
respond  to  new  developments  and 
perceptions,  is  whether  such  a  funding 
procedure  would  provide  a  meaningful 
level  of  support  for  qualifying 
organizations.  The  Etepartment 
specifically  invites  comment  on  the 
issue  of  distributing  FHIP  funds 
according  to  an  allocation  formula,  and 
on  what  criteria  might  be  used  to 
provide  for  the  fair  and  equitable 
distribution  of  funds  on  such  a  basis. 
Although  the  Department  will  continue 
to  award  FHIP  funds  on  a  competitive 
basis  through  the  publication  of  NOFAs, 
consistent  with  the  current  regulation  at 
§  125.104(b),  this  section  would  be 


amended  to  permit  the  Department  to 
award  funds  through  the  publication  of 
a  NOFA,  or  through  a  contract  or 
cooperative  agreement. 

A  new  subpart  E,  entitled  “Fair 
Housing  Organizations  Initiative”, 
would  be  added  to  24  CFR  125  to 
implement  these  provisions.  Section 
125.501  would  state  the  two- fold 
purpose,  derived  from  section  905,  of 
this  initiative:  1)  to  develop  or  expand 
the  ability  of  existing  eligible 
organizations  to  provide  fair  housing 
enforcement,  and  2)  to  establish  new 
fair  housing  enforcementorganizations 
where  they  are  most  needed.  These  two 
purposes  would  be,  titled,  respectively, 
“Continued  Development  of  Existing 
Organizations”  and  “Establishing  New 
Organizations.” 

Section  125.502  would  list  the  eligible 
applicants  and  give  the  parameters  of 
the  activities  for  the  purpose  of 
Continued  Development  of  Existing 
Organizations.  Eligible  applicants  for 
funding  under  this  purpose  would  be: 

(1)  Qualified  fair  housing  enforcement 
organizations,  (2)  other  private 
nonprofit  fair  housing  enforcement 
organizations,  and  (3)  nonprofit  groups 
organizing  to  build  their  capacity  to 
provide  fair  housing  enforcement.  The 
third  category  of  applicants  would 
consist  of  already  existing  non-profit 
organizations  that  do  not  presently  have 
the  capacity  to  perform  fair  housing 
enforcement  activities,  but  that  will  use 
FHIP  funds  to  develop  that  capacity. 

The  activities  for  which  these 
organizations  would  be  able  to  apply 
would  be  any  activities  listed  as  eligible 
at  §  125.403  under  the  Private 
Enforcement  Initiative.  It  is  significant 
to  note  that,  but  for  the  establishment  of 
the  Fair  Housing  Organizations 
Initiative,  non-profit  groups  in  the  third 
category  of  eligible  applicants  listed  in 
the  preceding  paragraph  would  not  be 
eligible  for  funding  to  undertake  Private 
Enforcement  Initiative  activities.  The 
Fair  Housing  Organizations  Initiative 
expands  the  scope  of  fair  housing 
enforcement  by  giving  such  groups  the 
opportunity  to  enter  the  field.  In  this 
way,  the  total  number  of  private 
nonprofit  fair  housing  enforcement 
organizations  is  increased.  With  respect 
to  private  nonprofit  fair  housing 
enforcement  organizations,  whether  or 
not  “qualified,”  who  are  eligible  to 
apply  for  Private  Enforcement  Initiative 
funding,  the  Department  believes  that 
the  Fair  Housing  Organizations 
Initiative  is  intended  to  permit  them  to 
maintain  or  increase  the  magnitude  of 
their  current  activities,  or  to  undertake 
initiatives  in  new  areas. 

Section  125.502  would  also  include 
the  statutory  prohibition,  applicable 
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only  to  the  “Continued  Development  of 
Existing  Organizations”  purpose  of  this 
Initiative,  against  providing  more  than 
50  percent  of  the  operating  budget  of  a 
recipient  organization  for  any  one  year. 
One  comment  recommended  that 
“operating  budget”  for  the  purpose  of 
this  provision  should  be  defined  to 
mean:  “Funds  spent  on  activities 
reasonably  related  to  fair  housing 
enforcement,  including  in  kind  or  pro- 
bono  services  such  as  (but  not  limited 
to)  volimteer  tester  services,  board  and 
staff  time;  pro-bono  or  reduced  rate  legal 
services;  and  donation  of  office  space 
and  other  overhead  expenses.”  This 
definition  appears  to  include  in  the  total 
size  of  the  operating  budget  not  only  the 
actual  expenditures  of  an  organization 
in  providing  services,  but  the  value  of 
materials  and  services  donated  to  the 
organization.  This  would  have  the  effect 
of  enlarging  the  total  size  of  the 
operating  budget,  and  thereby  increase 
the  amount  an  organization  would  be 
eligible  to  receive,  taking  into  account 
the  statutory  50  percent  limitation. 

This  rule  would  adopt  an  even 
broader  definition  of  “operating  budget” 
than  proposed  in  the  comment.  The 
recommendation  that  only  “funds  spent 
on  activities  reasonably  related  to  fair 
housing  enforcement”  be  counted 
would  not  be  followed,  because  such  a 
provision  would  have  a 
disproportionate  impact  on  eligible 
applicants  in  the  statutory  category  of 
“nonprofit  groups  organizing  to  build 
their  capacity  to  provide  fair  housing 
enforcement.”  The  Department  proposes 
to  define  “operating  expenses”  as,  “the 
applicant’s  total  planned  budget 
expenditures  from  all  sources,  including 
the  value  of  in-kind  and  monetary 
contributions,  in  the  year  for  which 
funding  is  sought.”  Comments  on  this 
issue  are  specifically  invited. 

Section  125.503  would  be  added  to 
implement  the  “Establishing  New 
Organizations”  purpose  of  the  Fail- 
Housing  Organizations  Initiative.  The 
eligible  activity  under  this  purpose 
would  be  “to  help  establish,  organize, 
and  build  the  capacity  of  fair  housing 
enforcement  organizations.”  Priority 
would  be  given  for  such  efforts  “in 
those  areas  of  the  country  which  are 
currently  underserved  by  fair  housing 
enforcement  organizations,  as  well  as 
those  areas  where  large  concentrations 
of  protected  classes  exist.” 

The  statute  states  the  Department 
“may  enter  into  contracts  or  cooperative 
agreements  with  qualified  fair  housing 
enforcement  organizations”  for 
purposes  of  meeting  the  objectives  of 
establishing  new  organizations.  The 
Department  has  inferred  that  the  use  of 
the  permissive  term  “may”  rather  than 


the  mandatory  term  “shall”  (which  is 
used,  for  example,  in  listing  the  eligible 
applicants  for  the  purpose  of  continued 
development)  in  citing  qualified  fair 
housing  enforcement  organizations  as 
eligible  for  funding  under  this  purpose 
means  that  QFHOs  were  not  intended  to 
have  an  exclusive  eligibility  for 
“Establishing  New  Organizations” 
funding.  Addressing  the  national  need 
for  private  fair  housing  enforcement 
organizations,  “particularly  in  those 
areas  of  the  country  which  are  currently 
underserved  by  fair  housing 
enforcement  organizations  as  well  as 
those  areas  where  large  concentrations 
of  protected  classes  exist”  as  required 
by  section  905,  would  best  be  served  by 
making  this  category  of  funding  broadly 
available.  This  rule  would  make  funding 
to  establish  enforcement  organizations 
in  targeted  areas  available  to  any  eligible 
applicant  under  any  of  the  other  FHIP 
Initiatives. 

The  Department  proposes  to  use  a 
comparatively  simple  process  to 
determine  where  the  very  limited 
amount  of  funds  available  for 
estabUshing  new  fair  housing 
enforcement  organizations  will  be  made 
available,  consistent  with  the  statutory 
priority  of  targeting  underserved  areas 
with  large  concentrations  of  protected 
classes.  Target  areas  will  be  identified 
by  the  Department  on  the  basis  of  a 
number  of  factors  including,  for 
example,  the  amount  of  funds  available; 
the  absence  in  an  area  of  substantially 
equivalent  State  or  local  agencies,  or 
private  enforcement  groups;  and  the 
presence  of  large  concentrations  of 
protected  classes.  To  encourage 
establishing  organizations  where  they 
are  needed  most,  not  only  underserved, 
but  also,  unserved  areas  would  be 
identified  for  funding  by  the 
Department.  Addressing  both 
underserved  and  unserved  areas  here 
would  be  consistent  with  the  new 
Private  Enforcement  Initiative  activity, 
added  by  section  905,  of  carrying  out 
testing  and  other  investigative  activities, 
including  building  the  capacity  for 
housing  investigative  activities  in 
unserved  or  underserved  areas.  The 
target  areas  identified  in  this  way  would 
be  announced  in  the  FHIP  Notices  of 
Funding  Availability  as  they  are 
published  in  the  Federal  Register. 

Section  905  also  makes  a  number  of 
additions  to  the  Education  and  Outreach 
Initiative  of  FHIP.  addressing  national 
(including  national  fair  housing  month), 
regional  and  local,  and  community- 
based  programs  or  activities.  As  with 
most  of  the  other  section  905 
amendments,  the  existing  subpart  C — 
Education  and  Outreach  Initiative  at  24 


CFR 125  is  not  superseded  but 
augmented  with  these  statutory  changes. 

All  three  of  the  comments  received 
were  enthusiastic  in  their  endorsement 
of  education  and  outreach  activities. 

One  of  the  comments  included  lists  of 
specific  activities  to  be  considered  as 
national,  regional  and  local,  or 
community-based  programs.  The 
Department  intends  to  include  the 
statutory  requirements  in  this  rule,  and 
then  provide  more  specific  guidance  in 
the  NOFAs  pubfished  for  the  Fair 
Housing  Initiatives  Program.  This  is  the 
approach  used  under  the  current  FHIP 
regulation  and  that  would  continue  to 
be  used  to  allow  for  flexibility  in  the 
administration  of  the  program. 

The  statutory  amendments  require 
that  national  education  and  outreach 
programs  be  designed  to  provide  a 
centralized,  coordinated  effort  for  the 
development  and  dissemination  of  fair 
housing  media  products,  including — 

(1)  pubUc  service  announcements, 
both  audio  and  video; 

(2)  television,  radio  and  print 
advertisements; 

(3)  posters;  and 

(4)  pamphlets  and  brochures. 

In  addition,  a  portion  of  the  amounts 
provided  for  a  national  program  would 
be  designated  for  activities  related  to  the 
annual  national  fair  housing  month, 
which  would  also  be  made  eligible 
activities  in  the  proposed  rule. 

Eligible  for  national  program  funding 
are  qualified  fair  housing  enforcement 
organizations,  other  fair  housing 
enforcement  organizations,  and  other 
nonprofit  organizations  representing 
groups  of  persons  protected  under  the 
Fair  Housing  Act.  Cooperation  with  real 
estate  industry  organizations  in  national 
education  and  outreach  programs  is 
encouraged  by  the  statute,  although  they 
are  not  specifically  listed  as  eligible  for 
funding.  These  organizations  would  be 
eligible  for  Education  and  Outreach 
Initiative  funding  as  “other  public  or 
private  entities  that  are  formulating  or 
carrying  out  programs  to  prevent  or 
eliminate  discriminatory  housing 
practices”  under  the  current  FHIP 
regulation,  which  generally  is  not 
superseded,  but  augmented,  by  the 
HCDA  1992  section  905  amendments. 
To  implement  the  statutory  mandate  to 
encourage  cooperation,  a  preference  in 
FHIP  NOFAs  of  several  points  would  be 
given  to  applicants  that  demonstrate 
cooperation  with  real  estate  industry 
organizations. 

The  statute  specifically  encourages 
the  dissemination  in  national  programs 
of  educational  information  and 
technical  assistance  to  support 
compliance  with  the  housing 
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adaptability  and  accessibility 
requirements  contained  in  the  Fair 
Housing  Amendments  Act  of  1988.  This 
goal  would  also  be  addressed  by 
providing  a  preference  of  several  points 
in  FHIP  NOFAs  to  applications  that 
proposed  such  activities. 

With  respect  to  regional  and  local 
programs,  section  905  cites  as  eligible  to 
receive  FHIP  funds  State  and  local 
agencies  certified  by  the  Department 
imder  section  810(f)  of  the  Fair  Housing 
Act,  or  other  public  or  private  entities 
that  are  formulating  or  carrying  out 
programs  to  prevent  or  eliminate 
discriminatory  housing  practices. 

Unlike  the  case  of  the  national  program, 
section  905  does  not  specifically  list  any 
eligible  activities  for  regional  and  local 
programs.  The  rule  would  make  any 
activities  eligible  as  national  program 
activities  also  eligible  as  regional  or 
local  activities.  Tlie  rule  would  define 
activities  that  are  "local”  in  scope  as 
activities  that  are  limited  to  a  single  unit 
of  general  local  government,  meaning  a 
city,  town,  township,  coimty,  parish, 
village,  or  other  general  purpose 
political  subdivision  of  a  State. 

Activities  that  are  “regional”  in  scope 
would  be  defined  as  activities  that  cover 
adjoining  States  or  two  or  more  units  of 
general  local  government  within  a  state. 

Finally,  section  905  makes  FHIP 
funding  eligible  to  support  community- 
based  education  and  outreach  activities, 
including  school,  church,  and 
community  presentations,  conferences, 
and  other  educational  activities.  The 
rule  would  make  any  activities  eligible 
as  national  program  activities  also 
ehgible  as  commimity-based  activities. 
Eligible  for  community-based  program 
funding  are  fair  housing  organizations 
and  other  nonprofit  organizations 
representing  groups  of  persons 
protected  under  the  Fair  Housing  Act,  or 
other  public  or  private  entities  that  are 
formulating  or  carrying  out  programs  to 
prevent  or  eliminate  discriminatory 
housing  practices.  The  rule  would 
define  activities  that  are  "community- 
based”  in  scope  as  those  which  are 
primarily  focused  on  a  particular 
geographic  area  within  a  unit  of  general 
local  government. 

To  implement  these  statutory 
amendments,  §  125.302(b)  would  be 
amended  to  include  qualified  fair 
bousing  enforcement  organizations, 
other  fair  housing  enforcement 
organizations,  and  other  nonprofit 
organizations  representing  groups  of 
persons  protected  under  the  Fair 
Housing  Act,  to  the  list  of  eligible 
applicants.  Section  125.303,  entitled 
"Eligible  activities”,  would  be  more 
extensively  revised.  The  current  listings 
of  eligible  activities,  categorized 


according  to  educational  projects  and 
outreach  projects,  would  be  combined 
into  a  single  category  under  §  125.303(a) 
with  the  paragraph  beading,  "In 
general.”  This  change  would  recognize 
that  the  current  regulation  has  been 
augmented  and  not  superseded.  It 
would  also  recognize  that  the 
distinction  between  “education” 
activities  and  "outreach”  activities  is 
not  hard  and  fast.  This  rule  would 
consider  “education  and  outreach”  as  a 
phrase  modifying  a  single  category  of 
activities. 

Paragraphs  (b)  through  (d)  of 
§  125.303  would  be  organized  to  cover, 
respectively,  national  (including 
national  fair  housing  month),  regional 
and  local,  and  community-based 
programs,  as  discussed  above. 

III.  Findings  and  Certifications 
Environmental  Review 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  Enviromnental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk  at  the  above  address. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  proposed  rule 
before  publication  and  by  approving  it 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  purpose  of  the  rule  is  to  provide 
funding  for  fair  housing  investigation 
and  enforcement,  and  education  and 
outreach  activities. 

Regulatory  Agenda 

This  proposed  rule  was  listed  as  item 
number  1666  in  the  Department’s 
Semiannual  Agenda  of  Regulations 
published  on  April  25, 1994  (59  FR 
20424,  20465)  pursuant  to  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act. 

Federalism  Impact 

The  General  Counsel,  as  the 
(Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
states,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 


rule  is  not  subject  to  review  under  the 
order.  The  rule  is  limited  to 
implementing  statutorily  required 
revisions  to  the  existing  Fair  Housing 
Initiatives  Program  Regulation. 

Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  imder  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  has  potential 
for  a  beneficial,  although  indirect, 
impact  on  family  formation, 
maintenance,  and  general  well-being.  By 
promoting  the  values  of  fair  housing,  the 
rule  would  benefit  families  by  seeking 
to  end  discrimination  as  a  factor  in  the 
availability  of  housing.  Accordingly, 
since  the  impact  on  the  family  is 
beneficial,  although  indirect,  no  further 
review  is  considered  necessary. 

The  Catalog  of  Federal  Domestic 
Assistance  Numbers  for  the  Fair  Housing 
Initiatives  Program  are  14.408, 14.409, 14.410 
and  14.413. 

List  of  Subjects  in  24  CFR  Part  125 

Fair  housing.  Grant  programs — 
housing  and  community  development. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Department 
proposes  to  amend  part  125  of  title  24 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  125— FAIR  HOUSING 
INITIATIVES  PROGRAM 

1.  The  authority  citation  for  part  125 
would  be  revised  to  read  as  follows: 

Authority:  42  U.S.C.  3616  note;  42  U.S.C. 
3535(d). 

2.  In  §  125.103,  the  paragraph 
designations  (a)  through  (h)  would  be 
removed,  and  the  definitions  of  expert 
witness,  fair  housing  enforcement 
organization,  meritorious  claims,  and 
qualified  fair  housing  enforcement 
organization  would  be  added  in 
alphabetical  order  to  read  as  follows: 

§125.103  Definitions. 
***** 

Expert  witness  means  a  person  who 
testifies,  or  who  would  have  testified 
but  for  a  resolution  of  the  case  before  a 
verdict  is  entered,  and  who  qualifies  as 
an  expert  witness  under  the  rules  of  the 
court  where  the  litigation  funded  by  this 
part  is  brought. 

***** 

Fair  housing  enforcement 
organization  (FHO)  means  any 
organization  that — 

(1)  Is  organized  as  a  private,  tax- 
exempt,  nonprofit,  charitable 
organization; 
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(2)  Is  currently  engaged  in  complaint 
intake,  complaint  investigation,  testing 
for  fair  housing  violations  and 
enforcement  of  meritorious  claims:  and 

(3)  Upon  the  receipt  of  FHIP  funds 
will  continue  to  be  engaged  in 
complaint  intake,  complaint 
investigation,  testing  for  fair  housing 
violations  and  enforcement  of 
meritorious  claims. 

(4)  To  be  eligible  to  receive  assistance 
under  the  Private  Enforcement 
Initiative,  a  fair  housing  enforcement 
organization  must  have  at  least  1  year  of 
experience  in  complaint  intake, 
complaint  investigation,  testing  for  fair 
housing  violations  and  enforcement  of 
meritorious  claims.  For  the  purpose  of 
meeting  this  1  year  qualification  period, 
it  is  not  necessary  that  the  activities 
were  conducted  simultaneously,  as  long 
as  each  activity  was  conducted  for  1 
year.  It  is  also  not  necessary  for  the 
activities  to  have  been  conducted  for  a 
continuous  year.  An  organization  may 
aggregate  its  experience  in  each  activity 
over  the  2  year  period  preceding  its 
application  to  meet  this  1  year 
qualification  period  requirement. 

(5)  The  Department  may  request  an 
organization  to  submit  documentation 
to  support  its  claimed  status  as  an  FHO. 
***** 

Meritorious  claims  means 
enforcement  activities  that  resulted  in 
lawsuits,  consent  decrees,  legal 
settlements,  HUD  conciliations  and 
agency  initiated  settlements  with  the 
outcome  of  monetary  awards  for 
comp>ensatory  and/or  punitive  damages 
to  plaintiffs  or  complaining  parties,  or 
affirmative  relief  and  monitoring. 
***** 

Qualified  fair  housing  enforcement 
organization  (QFHO)  means  any 
organization,  whether  or  not  it  is  solely 
engaged  in  fair  housing  enforcement 
activities,  that: 

(1)  Is  organized  as  a  private,  tax- 
exempt,  nonprofit,  charitable 
organization: 

(2)  Has  at  least  2  years  experience  in 
complaint  intake,  complaint 
investigation,  testing  for  fair  housing 
violations  and  enforcement  of 
meritorious  claims;  and 

(3)  Is  engaged  in  complaint  intake, 
complaint  investigation,  testing  for  fair 
housing  violations  and  enforcement  of 
meritorious  claims  at  the  time  of 
application  for  FHIP  assistance. 

(4)  For  the  purpose  of  meeting  the  2 
year  qualification  period  for  the 
activities  included  in  paragraph  (2)  of 
this  definition,  it  is  not  necessary  that 
the  activities  were  conducted 
simultaneously,  as  long  as  each  activity 
was  conducted  for  2  years.  It  is  also  not 


necessary  for  the  activities  to  have  been 
conducted  for  2  consecutive  or 
continuous  years.  An  organization  may 
aggregate  its  experience  in  each  activity 
over  the  3  year  period  preceding  its 
application  to  meet  the  2  year 
qualification  period  requirement. 

(5)  The  Department  may  request  an 
organization  to  submit  documentation 
to  support  its  claimed  status  as  a  QFHO. 
***** 

3.  In  §  125.104,  paragraphs  Cb),  (c)(2), 
(c)(3),  and  (d)  would  be  revised,  and 
paragraph  (c)(4)  would  be  added,  to  read 
as  follows: 

§125.104  Program  administration. 
***** 

(b)  Funding  in  the  Fair  Housing 
Initiatives  Program  will  be  awarded 
through  a  Notice  of  Funding 
Availability  imder  a  grant  or  other 
funding  instnunent. 

(c)  *  *  * 

(2)  The  Education  and  Outreach 
Initiative  (subpart  C); 

(3)  The  Private  Enforcement  Initiative 
(subpart  D);  and 

(4)  The  Fair  Housing  Organizations 
Initiative  (subpart  E). 

(d)  Notices  of  Funding  Availability 
under  this  program  will  be  published 
periodically  in  the  Federal  Register. 
Such  notices  will  announce  the  amount 
of  funds  available  and  the  funding 
available  for  any  Initiative,  and  may 
limit  funding  to  one  or  more  of  the 
Initiatives  or  categories  of  eligible 
applicants.  The  Notice  of  Funding 
Availability  will  include  the  specific 
factors  for  award  which  will  be  used  in 
the  selection  of  recipients  to  be  funded, 
and  will  indicate  the  relative  weight  of 
all  selection  criteria.  The  selection 
criteria  announced  in  Notices  of 
Funding  Availability  will  be  designed  to 
permit  the  Department  to  respond  to 
and  target  areas  of  concern,  and  will 
promote  the  purposes  of  the  Fair 
Housing  Initiatives  Program  in  an 
equitable  and  cost  efficient  manner. 
***** 

4.  Section  125.106  would  be  revised 
to  read  as  follows: 

§125.106  Waivers. 

The  Department  may  waive,  in  a 
published  Notice  of  Funding 
Availability  or  other  Federal  Register 
notice,  any  requirement  in  this  part  that 
is  not  required  by  statute. 

5.  Section  125.204  would  be  added  to 
read  as  follows: 

§  125.204  Testers. 

Testers  in  testing  activities  funded 
with  Administrative  Enforcement 
Initiative  funds  must  not  have  prior 
felony  convictions  or  convictions  of 


crimes  involving  fraud  or  perjury,  and 
they  must  receive  training  or  be 
experienced  in  testing  procedures  and 
techniques. 

6.  In  §  125.302,  paragraph  (b)  would 
be  revised  to  read  as  follows: 

§  125.302  Eligible  applicants. 
***** 

(b)  Public  or  private  non-profit 
organizations  or  institutions,  including 
qualified  fair  housing  enforcement 
organizations,  fair  housing  enforcement 
organizations,  and  other  nonprofit 
organizations  representing  groups  of 
persons  protected  under  the  Fair 
Housing  Act,  and  other  public  or  private 
entities  that  are  formulating  or  carrying 
out  programs  to  prevent  or  eliminate 
discriminatory  housing  practices. 

7.  Section  125.303  would  be  revised 
to  read  as  follows: 

§125.303  Eligible  activities. 

(а)  In  general.  Projects  that  may  be 
funded  as  national,  regional  and  local, 
or  community-based  programs  under 
the  Education  and  Outreach  Initiative 
may  include  (but  are  not  limited  to)  the 
following: 

(1)  Developing  informative  material 
on  fair  housing  rights  and 
responsibilities; 

(2)  Developing  fair  housing  and 
affirmative  marketing  instructional 
material  for  education  programs  for 
national,  regional  and  local  housing 
industry  groups; 

(3)  Providing  educational  seminars, 
curricula,  and  working  sessions  for 
schools,  civic  associations,  community- 
based  organizations,  and  other  groups; 

(4)  Developing  educational  material 
targeted  at  persons  in  need  of  specific  or 
additional  information  on  their  fair 
housing  rights; 

(5)  Developing  national,  regional  or 
local  media  campaigns  regarding  fair 
housing; 

(б)  Bringing  housing  industry  and 
civic  or  fair  housing  groups  together  to 
identify  illegal  real  estate  practices  and 
to  determine  how  to  correct  them; 

(7)  Designing  specialized  outreach 
projects  to  inform  all  persons  of  the 
availability  of  housing  opportunities; 

(8)  Developing  and  implementing  a 
response  to  new  or  more  sophisticated 
practices  that  result  in  discriminatory 
housing  practices; 

(9)  Providing  housing,  mortgage 
lending,  appraisal,  and  insurance 
counseling  services;  and 

(10)  Developing  mechanisms  for  the 
identification  of,  and  quick  response  to, 
housing  discrimination  cases  involving 
the  threat  of  physical  harm. 

(b)  National  programs.  (1)  Activities 
eligible  to  be  funded  as  national 
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programs  shall  be  designed  to  provide  a 
centralized,  coordinate  effort  for  the 
development  and  dissemination  of  fair 
housing  media  products,  including: 

(1) .  Public  service  announcements, 
both  audio  and  video; 

(ii)  Television,  radio  and  print 
advertisements; 

(iii)  Posters; 

(iv)  Pamphlets  jmd  brochures;  and 

(v)  Activities  related  to  the  annual 
national  fair  housing  month. 

(2)  National  program  applications, 
including  those  for  Fair  Housing  Month 
funding,  may  be  eligible  to  receive,  as 
provided  for  in  Notices  of  Funding 
Availability  published  for  the  Fair 
Housing  Initiatives  Program,  a 
preference  consisting  of  additional 
points  if  they: 

(1)  Demonstrate  cooperation  with  real 
estate  industry  organizations;  and/or 

(ii)  Provide  for  the  dissemination  of 
educational  information  and  technical 
assistance  to  support  compliance  with 
the  housing  adaptability  and 
accessibility  guidelines  contained  in  the 
Fair  Housing  Amendments  Act  of  1988. 

(c)  Regional  and  local  programs.  (1) 
Activities  eligible  to  be  fimded  as 
regional  and  local  programs  include  any 
of  the  activities,  to  be  implemented  on 

a  regional  and/or  local  basis,  listed  in 
paragraphs  (a)  and  (b)(1)  of  this  section. 

(2)  Activities  that  are  “local”  are 
activities  whose  implementation  is 
limited  to  a  single  unit  of  general  local 
government,  meaning  a  city,  town, 
township,  county,  parish,  village,  or 
other  general  purpose  political 
subdivision  of  a  State.  Activities  that  are 
“regional”  are  activities  that  are 
implemented  in  adjoining  States  or  two 
or  more  units  of  general  local 
government  within  a  state. 

(d)  Community-based  programs.  (1) 
Activities  eligible  to  be  hmded  as 
community-based  programs  include  any 
of  the  activities,  to  be  implemented  on 

a  regional  or  local  basis,  listed  in 
paragraphs  (a)  and  (b)(1)  of  this  section, 
with  an  emphasis  on  school,  church, 
and  community  presentations, 
conferences,  and  other  educational 
activities. 

(2)  Activities  that  are  “community- 
based”  in  scope  are  those  which  are 
primarily  focused  on  a  particular 
geographic  area  within  a  unit  of  general 
local  government. 

(e)  Classes  of  competition.  Notices  of 
Funding  Availability  published  for  the 
Fair  Housing  Initiatives  Program  may 
divide  Education  and  Outreach 
Initiative  funding  into  separate 
competitions  for  each  of  the  separate 
types  of  programs  (i.e.,  national, 
regional  and/or  local,  community-based) 
eligible  imder  this  Initiative. 


(f)  Coordination  of  activities.  Each 
non-govemmental  applicant  for  funding 
which  is  located  within  the  jurisdiction 
of  a  State  or  local  enforcement  agency 
or  agencies  administering  a  fair  housing 
law  that  has  been  certifi^  by  the 
Department  under  part  115  of  this 
subchapter  as  being  a  substantially 
equivalent  fair  housing  law  must 
provide  with  its  application  evidence 
that  it  has  consulted  with  the  agency  or 
agencies  to  coordinate  activities  to  be 
f^ded  under  the  Education  and 
Outreach  Initiative. 

8.  Section  125.401  would  be  revised 
to  read  as  follows: 

§125.401  Purpose. 

The  Private  Enforcement  Initiative  of 
the  Fair  Housing  Initiatives  Program 
provides  funding  to  non-profit 
organizations  and  other  private  entities 
that  are  formulating  or  carrj'ing  out 
programs  to  prevent  or  eliminate 
discriminatory  housing  practices.  The 
purpose  of  these  awar^  is  to  assist  in 
developing,  implementing,  carrying  out, 
or  coordinating  programs  or  activities 
designed  to  obtain  enforcement  of  the 
rights  granted  by  the  Fair  Housing  Act 
or  State  or  local  laws  that  provide  rights 
and  remedies  for  alleged  discriminatory 
housing  practices  that  are  substantially 
equivalent  to  the  rights  and  remedies 
provided  in  the  Fair  Housing  Act,  and 
to  conduct,  through  funding  of  private 
nonprofit  fair  housing  enforcement 
organizations  on  a  single-  or  multi-year 
basis  (subject  to  annual  appropriations 
and  annual  performance  reviews  upon 
which  further  funding  would  be 
contingent),  investigations  of  violations 
of  the  rights  granted  imder  the  Fair 
Housing  Act,  and  appropriate 
enforcement  activities  to  remedy  such 
violations. 

9.  Section  125.402  would  be  revised- 
to  read  as  follows: 

§125.402  Eligible  applicants. 

Organizations  which  are  eligible  to 
receive  assistance  under  the  Private 
Enforcement  Initiative  are: 

(a)  Qualified  fair  housing 
organizations. 

(b)  Fair  housing  enforcement 
organizations  with  at  least  1  year  of 
experience  in  complaint  intake, 
complaint  investigation,  testing  for  fair 
housing  violations  and  enforcement  of 
meritorious  claims.  For  the  purpose  of 
meeting  this  1  year  qualification  period, 
it  is  not  necessary  that  the  activities 
were  conducted  simultaneously,  as  long 
as  each  activity  was  conducted  for  1 
year.  It  is  also  not  necessary  for  the 
activities  to  have  been  conducted  for  a 
continuous  year.  An  organization  may 
aggregate  its  experience  in  each  activity 


over  the  2  year  period  preceding  its 
application  to  meet  this  1  year 
qualification  period  requirement. 

(c)  Private  non-profit  organizations 
and  other  private  entities  that  are 
formulating  or  carrying  out  programs  to 
prevent  or  eliminate  discriminatory 
housing  practices.  Organizations  which 
can  be  eligible  include,  for  example, 
private  nonprofit  fair  housing  and  civil 
rights  groups. 

10.  In  §  125.403,  paragraphs  (c)  and 

(d)  would  be  revised,  and  new 
paragraphs  (e)  through  (i)  would  be 
added  to  read  as  follows: 

§  125.403  Eligible  activities. 
***** 

(c)  Linking  fair  housing  organizations 
regionally  in  enforcement  activities 
designed  to  combat  broader  housing 
market  discriminatory  practices; 

(d)  Establishing  effective  means  of 
meeting  legal  expenses  in  support  of 
litigation  of  fair  housing  cases; 

(e)  Testing  and  other  investigative 
activities,  including  building  the 
capacity  for  fair  housing  investigative 
activities  in  unserved  or  underserved 
areas; 

(f)  Discovering  and  providing 
remedies  for  discrimination  in  the 
public  and  private  real  estate  markets 
and  real  estate-related  transactions, 
including,  but  not  limited  to,  the 
making  or  purchasing  of  loans  or  the 
provision  of  other  financial  assistance 
sales  and  rentals  of  housing  and  housing 
advertising; 

(g)  Carrying  out  special  projects, 
including  the  development  of 
prototypes  to  respond  to  new  or 
sophisticated  forms  of  discrimination 
against  persons  protected  under  the  Fair 
Housing  Act; 

(h)  Providing  technical  assistance  to 
local  fair  housing  organizations,  and 
assisting  in  the  formation  and 
development  of  new  fair  housing 
organizations;  and 

(i)  Providing  funds  for  the  costs  and 
expenses  of  litigation,  including  expert 
witness  fees. 

10.  Section  125.405  would  be  revised 
to  read  as  follows: 

§125.405  Testers. 

Testers  in  testing  activities  funded 
with  Private  Enforcement  Initiative 
funds  must  not  have  prior  felony 
convictions  or  convictions  of  crimes 
involving  fiaud  or  perjury,  and  they 
must  receive  training  or  be  experienced 
in  testing  procedures  and  techniques. 

11.  A  new  subpart  E,  consisting  of 
§§  125.501  through  125.504,  entitled 
Fair  Housing  Organizations  Initiative, 
would  be  added  to  part  125  to  read  as 
follows: 


Federal  Register  /  Vol.  59,  No.  166  /  Monday,  August  29,  1994  /  Proposed  Rules 


44605 


Subpart  E— Fair  Housing  Organizations 
Initiative 

Sec. 

125.501  Purpose. 

125.502  Continued  development  of  existing 
organizations. 

125. 503  Establishing  new  organizations. 

125.504  Testers. 

Subpart  E — Fair  Housing 
Organizations  initiative 

§  125.501  Purpose. 

The  Fair  Housing  Organizations 
Initiative  of  the  Fair  Housing  Initiatives 
Program  provides  funding  to  develop  or 
expand  the  ability  of  existing  eligible 
organizations  to  provide  fair  housing 
enforcement,  and  to  establish  new  fair 
housing  enforcement  organizations 
where  they  are  most  needed. 

§  125.502  Continued  development  of . 
existing  organizations. 

(a)  Eligible  applicants.  Applicants 
eligible  for  funding  under  this 
component  of  the  Fair  Housing  ' 
Organizations  Initiative  are: 

(1)  Qualified  fair  housing  enforcement 
organizations; 

(2)  Other  private  nonprofit  fair  <  ' 
housing  enforcement  organizations;  and 


(3)  Nonprofit  groups  organizing  to 
build  their  capacity  to  provide  fair 
housing  enforcement. 

(b)  Eligible  activities.  Activities 
eligible  for  funding  under  this 
component  of  the  Fair  Housing 
Organizations  Initiative  are  any 
activities  listed  as  eligible  at  §  125.403 

’  under  the  Private  Enforcement 
Initiative. 

(c)  Operating  budget  limitation.  (1) 
Funding  under  this  component  of  the 
Fair  Housing  Organizations  Initiative 
may  not  be  used  to  provide  more  than 
50  percent  of  the  operating  budget  of  a 
recipient  organization  for  any  one  year. 

(2)  For  purposes  of  the  limitation  in 
this  paragraph,  operating  budget  means 
the  applicant’s  total  planned  budget 
expenditures  from  all  sources,  including 
the  value  of  in-kind  and  monetary 
contributions,  in  the  year  for  which 
funding  is  sought. 

§  1 25.503  Establishing  new  organizations. 

(a)  Eligible  applicants.  Any  applicants 
eligible  under  any  of  the  other  FHIP 
Initiatives  are  eligible  applicants  for 
funding  under  this  component-  of  the 

-  Fair  Housing  Organizations  Initiative. 

(b)  Eligible  activities.  Eligible  for 
funding  under  this  component  of  the 


Fair  Housing  Organizations  Initiative 
are  activities  that  help  establish, 
organize,  and  build  the  capacity  of  fair 
housing  enforcement  organizations, 
particularly  in  those  areas  of  the  country 
wh^ph  are  currently  underserved  by  fair 
housing  enforcement  organizations,  as 
well  as  those  areas  where  large 
concentrations  of  protected  classes 
exist. 

(c)  Targeted  areas.  FHIP  Notices  of 
Funding  Availability  will  identify  those 
areas  of  the  country  targeted  for  funding 
under  this  component  of  the  Fair 
Housing  Organizations  Initiative. 

§  125.504  Testers. 

Testers  in  testing  activities  funded 
with  Fair  Housing  Organizations 
Initiative  funds  must  not  have  prior 
felony  convictions  or  convictions  of 
crimes  involving  fraud  or  perjury,  and 
they  must  receive  training  or  be 
experienced  in  testing  procedures  and 
techniques. 

Dated:  July  29, 1994. 

Roberta  Achtenberg, 

Assistartt  Secretary  for  Fair  Housing  and 
Equal  Opportunity.  r 

(FR  Doc.  94-21260  Filed  8^26^94;  8:45  am) 
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204 . 38876,  42878 

21 1 . 39394 

214 . 41818,  42487 

216 . 39394 

242  ..........39m 

287 . 42406,  43723 

Proposed  Rules: 

214 . 41843 

274a . 41843 

9CFR 

112  . 43441 

151 . 42488 

160 . 40797 

317  . 39941,40209 

318  . 39254,  41640 

319  . 39254 

381  . 39254,  40209,  42155 

Proposed  Rules: 

92 . 43506 

381 . 44089 

10CFR 

19  . 41641 

20  . 41641 

35 . 41641 

40 . 41641 

73 . 38889 

766  . 41956 

Proposed  Rules: 

2 . 43298 

20 . 43200 

30 . 43200 

40 . 43200 

50  . 42182,  43200 

51  . 43200 

61 . 39485 

70  . 43200 

72 . 43200,  44381 

810 . 44381 

11  CFR 

8 . 40639 

107 . 39635,  43726 

1 14 . 39635,  43726 

9008 . 39635,  43726 

Proposed  Rules: 

100 . 42183 

113  . 42183 

12  CFR 

34  . 40202 


201 . 

. 44312 

225 . 

..39677,  40202 

226 . 

. 40203 

230 . 

. 40217 

303 . 

. 43281 

323 . 

. 40202 

564 . 

. 40202 

701 . 

. 39423 

707 . 

. 39425 

722 . 

. 40202 

Proposed  Rules: 

208 . 

. 43508 

225 . 

..39709,  43508 

337 . 

. 41991 

707 . .'. 

. 39486 

13  CFR 

121 . 

. 39426 

Proposed  Rules: 

107 . 

. 40315 

14  CFR 

13 . 

. 44266 

23 . 

. 39941 

25 . 

. 39427 

36 . . . 

. 39679 

39  . 39429,  39431,  39432, 

40084. 40798, 40799, 41 225, 
41227, 41229,41233, 41235, 
41237,41238.41643,41645. 
41647,41653.41655.41662. 
42156, 43025, 43026, 43028, 
43029, 43031 . 43033, 43726, 
43727 

71  . 39434,  39435,  40084, 

40228, 40229, 40230, 40231 . 
40232, 40233, 40234, 40465. 
40800, 40801 , 40802, 41398, 
42489, 43034, 43445, 43446. 
43447, 43448, 43449, 43450, 
43451 . 43452, 43453, 43454, 
43455, 43456, 43457, 43458, 


43459 

73 . 43460 

65 . 42922 

91 . 39679 

95 . 39436 

97  . 39943,  39944,  39947 

121 . 42922,  42974 

125 . 42974 

135 . 42922,  42974 

1260.„ . 38900 

Proposed  Rules: 

Ch.  1 . 39983 

1 . 39192 

13 . 40192,41192 

16 . 41192 

36 . 39711 

39  . 39983,  40488,  40490, 

41 261 , 421 86. 43304. 43726, 
43784 

65  . 42430 

66  . 42430 


71. ..39394,  42535.  43306, 
43517 

43307, 43308, 43309, 4331 1 . 


43517 

91  . . 39711,43784,  43994 

189  . 39395 

257  . 40836 

399  . 40836 

15  CFR 

771 . 40235 

785  . 40235 

799  . 40235 


946 . 

. 44313 

Proposed  Rules: 

806 . 

. 44090 

16  CFR 

305 . 

. 39951 

Proposed  Rules: 

243 . 

. 41261 

800 . 

. 40492 

12C3 . 

. 41719 

1500 . 

. 39306 

17  CFR 

30 . 

. 42156 

200 . 

.39680,  43460 

230 . 

.43460^  43469 

239 . 

. 43460 

240 . 

. 42448 

270 . 

. 43460 

Proposed  Rules: 

3 . 

. 43620 

210 . 

. 42187 

228 . 

. 42449 

229 . . 

. 42449 

239 . 

. 42187 

240 . 

. 42449 

249 . 

. 42449 

270 . 

. 39311 

274 . 

..42187.  43460 

18  CFR 

35 . 

. 40238 

154 . 

..40238,  40240 

157 . 

. ..40240 

210 . 

. 39020 

211 . 

. 39020 

270 . 

. 40240 

271 . 

. 40240 

272 . 

. 40240 

273 . 

. 40240 

274 . 

. .„.40240 

275 . 

. 40240 

284 . 

. 38901 

292 . 

. 40468 

341 . 

. . 40243 

342 . 

. 40243 

343 . 

. 40243 

Proposed  Rules: 

35 . 

. 41739 

284 . 

. 40493 

342 . 

. 40493 

346 . 

. 40493 

347 . 

. 40493 

357 . 

. 40493 

385 . 

. 40493 

19  CFR 

10 . 

. 43283 

101 . 

. 43283 

Ill . 

. 43283 

123 . 

. 43283 

128 . 

. 43283 

141 . 

. 43283 

143 . 

. 43283 

145 . 

. 43283 

148 . 

. 43283 

159 . 

. 43283 

Proposed  Rules: 

101 . 

. 43313 

4 . . . 

. 39682 

101 . 

. 41973 

Proposed  Rules: 

101 . 

. 41992 

191 . . 

. 41994 

348 . 

. 39985 
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420 . 39991 

20CFR 

404  . 41974 

416  . 41399,41400,  43035, 

43283, 43470 

655 . 41874 

Proposed  Rules: 

404 . 43898 

416 . 44093 

21  CFR 

5 . 42490 

74 . 40802 

177 . 43729,  43730 

210  . 39255 

211  . 39255 

310 . 43234,  43386 

341 . 43386 

369 . 43386 

430 . 40805 

436  . 40805 

455  . 40805 

510  . 41663.  41975.  44314 

520  . 39438,  41664,  42493 

522  . 41663,  41665,  41975 

529 . 44314 

556  41 976 

558  . 38901,41240,  41975 

Proposed  Rules: 

Ch.  1 . 39888 

102  . 39635 

330  . 39499 

589 . 44584 

600  . 42193 

601  . 42193 

606  . 42193 

607  . 42193 

610 . 42193 

640 . 42193 

660 . 42193 

22  CFR 

42  . 39952 

126 . 42158 

518 . 39440 

23  CFR 

1212 . 39256 

1313 . 40470 

24  CFR 

58 . 44258 

92 . 44258 

103  . 39955 

200 . 39394 

204  . 39956 

208 . 43472 

880  . 42159 

881.; . 42159 

882  . 42159 

883  . 42159 

884  . 42159 

886  . 42159 

889 . 42159 

905 . . . 39402,  43622 

913 . ; . 43622 

955 . 42732 

960  . 39402 

964 . 43622 

990 . 43622 

Proposed  Rules: 

Ch.  1 . 41995 

91  . 40148 

92  . 40148 

100  . 40502 


125 . „....44596 

200 . 43900 

215 . 43900 

235  . 43900 

236  . 43900 

247 . 43900 

261 . 40764 

570 . 40148,  41196 

574  . 40148 

576 . 40148 

812 . 43900 

850  . 43900 

880  . 43900 

881  . 43900 

882  . 43900 

883  . 43900 

884  . 43900 

886  . 43900 

887  . 43900 

900 . 43900 

904  . 43900 

905  . 43900 

912 . 43900 

960 . 43900 

968 . 40148 

905 . 39072 

950 . 39072 

3500 . 42784 

25  CFR 

200 . 43414 

216  . 43414 

Proposed  Rules: 

10  . 40086 

20  . 40182 

46  . 44016 

63 . 40184 

115 . 41948 

26  CFR 

1 . 39958,  41666 

47  . 43039 

48  . 43039 

301 . - . 38902 

602 . 41666 

Proposed  Rules: 

1  . 41414.41739 

301 . 43073 

27  CFR 

4  . 42159 

5  . 42159 

7 . 42159 

28  CFR 

0  . 41241,41242.  42160 

2  . 40257 

37 . 39898 

68 . 41242 

77 . 39910 

Proposed  Rules: 

16 . 44383 

29  CFR 

18 . 41874 

24 . 41874 

1640  . 39898 

1910 . 40671.40964,  43268 

1915 . 40964 

1926  . 40671,40964,  43268 

1952 . 39257,  42493,  42495 

2619 . 41704 

2676 . 41704 

Proposed  Rules: 

570  . 40318 


1910 . 42785 

1917  . 42785 

1918  . 42785 

1960 . 43786 

30  CFR 

216 . 38904 

218 . 38904 

710 . 43414 

715  . 43414 

716  . 43414 

717  . .-43414 

750 . 43414 

Proposed  Rules: 

Ch.  II . 38946 

75 . 42193,  43314 

206  . 39712 

250 . 39991 

903 . 41208 

917 . 40503 

926 . 41262 

935  . 39993 

936  . 40505 

31  CFR 

337  . 42161 

605 . 41977 

32  CFR 

77  . 40809 

92 . . 42752 

98a . 42752 

378  . 43475 

384 . 41405 

388  . 43477 

552  . 42755 

Proposed  Rules: 

318 . 41739 

33  CFR 

26 . 39962 

100 . 39456,  40819,  42756 

110 . 39963,  40820 

117 . 42757,  44315 

126 . 39963,  12157,  40186 

160 . 39458.  39963,  40186 

162  . 39962 

165  . 39456,  39460,  39461. 

40821, 40822. 41405, 41406, 

■  42758,43518,44317.44318 

168 . 42962 

Proposed  Rules: 

80 . 43620 

82  . 43620 

84  . 43620 

87  . 43620 

88  . 43620 

90 . . 43620 

100 . 42787 

34  CFR 

200  . 41168 

201  . 41168 

364  . 41880 

365  . 41880 

366  . 41880 

367  . 41880 

388  . 40176 

607 . 41914 

647 . 43986 

Proposed  Rules: 

350  . 41176 

351  . 41176 

352  . 41176 

353  . 41176 


668 . . . .42134 

682_..„ . . . „41184 

685 . 42646 

35  CFR 

133 . 43254 

135 . .....43254 

Proposed  Rules: 

103 . 41997 

36  CFR 

7 . 43731 

Proposed  Rules: 

14  . 39228 

37  CFR 

I  . 43736 

38  CFR 

3 . 42497 

21 . 39966 

Proposed  Rules: 

17 . 38947 

21 . 40507 

39  CFR 

II  . 39257 

I I I  . 39967 

Proposed  Rules: 

111 . 42536 

40  CFR 

50 . 38906 

52  . 39683,  39684,  39686, 


39688, 39690, 39691 . 39692, 
39699, 39832, 40823. 40826, 
41408,41706,41708,41709, 
42164, 42165, 42500, 42506, 
42759, 42765, 42766, 43046, 
43286, 43287. 43480, 43481 , 
43483, 43745. 43751 , 44036, 
44040, 44322, 44324, 44328 


58  . 41626 

60  . 40258 

75 . 42509 

80  . 39258 

81  . 39394,  39692,  39699, 

40084, 42168, 42766, 44040 

82  . 41368,  42169,  42950, 

44240 

86 . 39638 

125  . 40642 

180  . 39462,  39464,  39466, 

39467, 4251 1 . 43489, 43490, 
43493, 43494, 43495, 44330 

186 . 39467 

228  . 41243 

266  . 43496 

268  . 43496 

271  . 39967,  39971.41979. 

43290 

300  . 43291 

350 . 43048 

372  . 43048 

600  . 39638 

721  . 39292,  39293,  39295, 

40259,43292 

749 . 42769 

799  . 38917 

Proposed  Rules: 

Ch.  1 . 44234 

35 . 43956 

49. . 43956 

50  . 43956 

51  . 39501 

52  . 39311,39715.39716. 
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39994, 40840, 41263, 41265, 
41416, 41740, 41998, 42194, 
42540, 42541 , 42788, 43520, 
43521 , 43796, 43797, 44095, 


44385,44386,44390 

55  . 42194 

58 . 42541 

63  . 38949,  42788,  43523 

70  . 42522,  43523,  43797, 

44572 

81  , 

82 . 41968,  42199 

86 . 43074 

95 . 44390 

124  . 41741 

131 . .% . 44095 

142  . 40458 

180  . 39502,  39504,  39505, 

42560,43526 

185  . 39505 

186  . 39505 

268  . 41741 

270  . 41741 

281 . 40507 

721 

41  CFR 

101-38 . 41410 

1C1-40 . 42514 

101-41 . 41411 

301-8  . 43500 

42  CFR 

400  . 39296 

405 .  ”0^23 

414  . 39828 

435  . 43050 

436  . 43050 

Proposed  Rules: 

2 . 42561 

6 . 42790 

52  . 39312 

54a . 42793 

412  . 44097 

413  . 44097 

414  . 44097 

43  CFR 

4 . 42774 

12 . 44040 

Public  Land  Ordei  s: 

725  (Revoked  in  part 

by  PLO  7072) . 39468 

829  (Revoked  in  part 

by  PLO  7071) . 39468 

7067  . 39635 

7070  . 39701 

7071  . 39468 

7072  . 39468 

7073  . 39469 

7074  . 39702 

7075  .  39702 

7076  . 39702 

7077  . 43296 

7078  . 44332 

Proposed  Rules: 

11 . 40319 


39 . 39216 

432 . 39316 

2820 . 39228 

44  CFR 

64  . 38921,  44332,  44334 

65  . 39972,  40828,  43053, 

44336,44337 

67 . 40830,  43054 

Proposed  Rules: 

67  . 40002,  40841,43082, 

44393 

45  CFR 

74 . 43754 

615 . 44056 

670 . 42518 

1355  . 42519 

1801 . 43058 

2541  . 41598 

2542  . 41598 

Proposed  Rules: 

212 . 42795 

400 . 41417 

46  CFR 

4 . 39469 

38 . 39963 

68  . 39635 

78 . 39963 

97 . 39963 

194  . 39963 

381 . 40260 

Proposed  Rules: 

31 . 44396 

71 . 44396 

91 . 44396 

97 . 40004 

148 . 40004 

167 . 44396 

171 . 40855 

176 . 44396 

189 . 44396 

Subchapler  D . 44396 

47  CFR 

0 . 39703 

1  . 42521,  44272,  44340 

2  . 40474,  40835,  44456 

14  . 40835 

15  . 42528 

18 . 39471 

22 . 39299 

24 . 39704,  40835,  43062, 

43898,44058 

63  . 40264 

64  . 38922,  39300 

69  . 38922 

73 . 38930,  39301,41259, 

41711, 43064. 43501 . 44340 

76 . 43776 

Proposed  Rules: 

22 . 42563 

24 . 41426,  44109 

73...38949,  38950,  39317, 
44120 

40508. 41428, 42017,441 20 

76 . 43805 

90 . 42563 


48  CFR 

Ch.  12 . 

Ch.  19 . 

225 . 

. 40268 

. 40313 

. 38931,  39974 

252 . 

. 38931 

519 . 

. 38931 

552 . 

. 38931 

1845 . 

. 38937 

1852. . 

. .38937 

Proposed  Rules: 

9 . 

. 39317 

10 . 

. 39317 

13 . 

. 39317 

15 . 

. 39317 

23 . 

. 39317 

25 . 

. 39317 

31 . .r. . 

. 39317 

45 . 

. . . 39317 

48 . 

. 43527 

52 . 

. 39317,  44120 

204 . 

. 42566 

207 . 

. 40005 

211 . 

. . . 43806 

215 . 

. 42569 

227 . . 

. 43806 

237 . 

. 40005 

244 . 

. 42569 

251 . 

. 39318 

252 . 39318,  40005,  43806 

253 . 

. 42566 

552 . 

. 38950,  44120 

Ch.  9  . 38951 

App.  C . 42569 


49  CFR 


1 . 

. ...40313 

40 . 

. 42996 

195 . 

. 41259 

209 . 

. 43666 

217 . 

. 43064 

220 . 

. 43064 

229 . 

. 39705 

393 . 

. 43898 

571 . 

..38938,  39472 

575 . 

..38938,  44121 

604 . 

. 43778 

663 . 

. 43778 

Proposed  Rules: 

171 . 

. 41848 

172 . 

...41848.  44230 

173 . 

. 41848 

174 . 

. 41848 

175 . 

. 41848 

176 . 

. 41848 

177 . 

. 41848 

192 . 

...39319,  39506 

195 . 

. 39506 

214 . 

. 42200 

225 . 

. 42880 

393 . 

. 39518 

555 . 

. 43320 

571 . 

...39522,  43528 

575 . 

. 44230 

580 . 

. 44397 

Ch.  X . . . 

. 39524 

1039 . 

. 43529 

1048 . 

. 43322 

1145 . 

. 43529 

1312 . 

. 41428 

1314 . 41428 

50  CFR 

14 . 41711 

17 . 42171.42682.  42696, 

43648 

20 . 42474 

23  . 41981 

24  . 42774 

36 . 39408 

204 . 39301,43779 

222 . 42529 

227 . 42529 

285 . 42176 

301  . 39476,  39477,  42775 

605 . 38942 

638 . 42533 

641  . 39301 

642  . ....43779 

651 . 42176 

662 . 43501 

672  . 39477,  39478,  39705, 

40314, 42776, 43296, 44341 

675  . 39305,41412,42776, 

43502,43783 

676  . 43502 

678 . .38943 

681 . ...44341 

Proposed  Rules: 

Ch.  1 . 39316 


17...39524,  39532,  39868. 
44122,  44123, 

44124,  44125 

39874, 39879. 40639, 42108, 
42118, 42203, 43322, 44122, 


44123, 44124,44125 

20 . 42017,  43088,  43684 

29 . 39228 

222 . 39540 

226  . 39716 

227  . 41270 

61 1 . 39724 

638 . 44398 

642  . 40509 

646 . .42570 

651 . 40510 

658  . 39724 

663 . 40511 

671  . 43534 

672  . 43534 

675  . 39725,  43534 

676  . 43534 

681 . 40515 

685 . 40859 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  b^n  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sectiorts 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $829.00 
domestic,  $207.25  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  512-1800 
from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2233. 


Title 

Stock  Number 

Price 

Revision  Date 

1, 2  (2  Reserved) . 

..  (869-022-00001-2) . 

.  $5.00 

Jan.  1.  1994 

3  (1993  Compilation 

and  Parts  100  and 

101) . 

..  (869-022-00002-1) . 

.  33.00 

Man.  1, 1994 

4 . 

..  (869-022-(K)003-9) . 

5.50 

Jan.  1,  1994 

5  Parts: 

1-699  . . . 

..  (869-022-00004-7) . 

.  22.00 

Jan.  1,  1994 

700-1199  . 

..  (869-022-00005-5) . 

.  19.00 

Jan.  1, 1994 

1200-End,  6(6 

Reserved) . 

..  (869-022-0000^3) . 

.  23.00 

Jan.  1,  1994 

7  Parts: 

0-26 . 

..  (869-022-00007-1) . 

.  21.00 

Jon.  1,  1994 

27-45  . . 

..  (869-022-00008-0) . 

.  14.00 

Jan.  1, 

1994 

46-51  . 

..  (869-022-00009-8) . 

.  20.00 

*Jan.  1, 

1993 

52  . 

..  (86'N)22-00010-1) . 

.  30.00 

Jon.  1, 

1994 

53-209  . 

..(869-022-00011-0) . 

.  23.00 

Jan.  1, 

1994 

210-299  . 

,..(869-022-00012-8) . 

.  32.00 

Jan.  1, 

1994 

300-399  . 

...  (869-022-00013-6) . 

.  16.00 

Jan.  1, 

1994 

400-699  . 

...  (869-022-00014-4) . 

..  18.00 

Jan.  1, 

1994 

700-899  . 

...  (869-022-00015-2) . 

..  22.00 

Jan.  1, 

1994 

900-999  . 

...  (869-022-00016-1) . 

,.  34.00 

Jan.  1, 

1994 

1000-1059  . 

...  (869-022-00017-9) . 

..  23.00 

Jan.  1, 

1994 

1060-1119  . 

...  (869-022-00018-7) . 

..  15.00 

Jan.  1, 

1994 

1120-1199  . 

...  (869-022-00019-5  . 

..  12.00 

Jon.  1, 

1994 

1200-1499  . 

...  (869-022-00020-9) . 

..  30.00 

Jan.  1, 

1994 

1500-1899  . 

...  (869-022-00021-7) . 

..  30.00 

Jan.  1, 

1994 

1900-1939  . 

...  (869-022-00022-5)  .... 

..  15.00 

Jan.  1, 

1994 

1940-1949  . 

...  (869-022-00023-3)  .... 

..  30.00 

Jan.  1, 

1994 

1950-1999  . 

...  (869-022-00024-1)  .... 

..  35.00 

Jan.  1, 

1994 

2000-End . 

...  (869-022-00025-0)  .... 

..  14.00 

Jan.  1, 1994 

8 . 

...  (869-022-00026-8)  .... 

..  22.00 

Jan.  1, 1994 

9  Parts: 

1-199  . 

...  (869-022-00027-6)  .... 

..  29.00 

Jan.  1, 1994 

200-End  . 

...  (869-022-00028-4)  .... 

..  23.00 

Jan.  1, 1994 

to  Parts: 

0-50 . 

...  (869-022-00029-2)  .... 

..  29.00 

Jan.  1, 1994 

51-199  . 

...  (869-022-00030-6)  .... 

..  22.00 

Jon.  1, 

,  1994 

200-399  . 

...  (869-022-00031-4)  .... 

..  15.00 

Man.  1, 

,  1993 

400-499  . 

...  (869-022-00032-2)  .... 

..  21.00 

Jan.  1, 

,  1994 

500-End  i . 

...(869-022-00033-1)  .... 

..  37.00 

Jan.  1.  1994 

11  . 

...  (869-022-00034-9)  .... 

..  14.00 

Jon.  1,  1994 

12  Parts: 

1-199  . 

...  (869-022-00035-7)  .... 

..  12.00 

Jan.  1,  1994 

200-219  . 

...  (869-022-00036-5)  .... 

..  16.00 

Jan.  1 

1994 

220-299  . 

...  (869-022-00037-3)  .... 

28.00 

Jan.  1 

1994 

300-499  . 

...  (869-022-00033-1)  .... 

..  22.00 

Jan.  1 

1994 

500-599  . 

...  (869-022-00039-0)  .... 

20.00 

Jan.  1 

1994 

600-End  . 

....  (869-022-00040-3)  .... 

...  32.00 

Jan.  1 

1994 

13  . 

....  (869-022-00041-1)  .... 

...  30.00 

Jan.  1, 1994 

Title  Stock  Number  Price  Revision  Date 

14  Parts: 

1-59  . (869-022-00042-0) .  32.00  Jon.  1,  1994 

60-139 . (869-022-00043-8) .  26.00  Jan.  1,  1994 

140-199  . (869-022-00044-6) .  13.00  Jan.  1,  1994 

200-1199  . (869-022-00045-4) .  23.00  Jan.  1,  1994 

120(Hnd . (869-022-00046-2) .  16.00  Jan.  1,  1994 

15  Parts: 

0-299  . (869-022-00047-1) .  15.00  Jan.  1,  1994 

300-799  . .  (869-022-00048-4) .  26.00  Jan.  1,  1994 

800-End  . (869-022-00049-7) .  23.00  Jan.  1,  1994 

16  Parts: 

0-149  . (869-022-00050-1) .  650  Jan.  1,  1994 

150-999  . . . (869-022-00051-9) .  18.00  Jan.  1,  1994 

1000-End . (869-022-00052-7) .  25.00  Jan.  1,  1994 

17  Parts: 

1-199  . (869-022-00054-3) .  20.00  Apr.  1,  1994 

200-239  . (869-019-00055-1)  ...„.  23.00  June  1,  1993 

240-End  . (869-022-0005643) .  30.00  April  1,  1994 

18  Parts: 

1-149  . (869-022-00057-8) .  16.00 '  Apr.  1,  1994 

150-279  . (869-022-00058-6) .  19.00  Apr.  1,  1994 

280-399  . (869-022-00059-4) .  13.00  Apr.  1,  1994 

400-End  . (869-022-00060-8) .  11.00  Apr.  1,  1994 

ld  Pdrtsi 

•1-199  ...’. . (869-022-00061-6) .  39.00  Apr.  1,  1994 

200-End  . (869-022-00062-4) .  12.00  Apr.  1,  1994 

20  Parts: 

1-399  . (869-022-00063-2) .  20.00  Apr.  1,  1994 

400-499  . (869-022-00064-1) .  34.00  Apr.  1,  1994 

500-End  . (869-022-00065-9) .  31.00  Apr.  1,  1994 

21  Parts: 

1-99  . (869-022-00066-7) .  16.00  Apr.  1,  1994 

100-169  . (869-0224)0067-5) .  21.00  Apr.  1,  1994 

170-199  . (869-022-00066-3) .  21.00  Apr.  1,  1994 

200-299  . (869-022-00069-1) .  7.00  Apr.  1,  1994 

300-499  . (869-022-00070-5) .  36.00  Apr.  1,  1994 

500-599  . (869-022-00071-3) .  16.00  Apr.  1,  1994 

600-799  . (869-022-00072-1) .  8.50  Apr.  1,  1994 

800-1299  . (869-022-00073-0) .  22.00  Apr.  1.  1994 

1300-End . (869-022-00074-8) .  13.00  Apr.  1,  1994 

22  Parts; 

1- 299  . (869-022-00075-6) .  32.00  Apr.  1,  1994 

300-End  . (869-022-00076-4) .  23.00  Apr.  1,  1994 

23  . (869-019-00077-1) .  21.00  Apr.  1,  1993 

24  Parts: 

0-199  . (869-022-00078-1) .  36.00  Apr.  1,  1994 

*200-499  . (869-022-00079-9) .  38.00  Apr.  1,  1994 

500-699  . (869-022-00080-2) .  20.00  Apr.  1,  1994 

•700-1699  . (869-022-00081-1) .  39.00  Apr.  1,  1994 

1700-End . (869-022-00082-9) .  17.00  Apr.  1,  1994 

25  . (869-022-00083-7) .  32.00  Apr.  1,  1994 

26  Parts: 

§§1.0-1-1.60  . (869-022-00084-5) .  20.00  Apr.  1,  1994 

•§§1.61-1.169  . (869-022-00085-3) .  33.00  Apr.  1,  1994 

§§1.170-1.300  . (869-019-00086-1) .  23.00  Apr.  1,  1993 

§§1.301-1.400  . (869-022-00087-0) .  17.00  Apr.  1,  1994 

§§  1.401-1.440  . (869-022-00088-8) .  30.00  Apr.  1,  1994 

§§1.441-1.600  . (869-022-00089-6)  .  22.00  Apr.  1,  1994 

§§1.501-1.640  . (869-022-00090-0) .  21.00  Apr.  1,  1994 

§§  1.641-1.850  . (869-022-00091-8) .  24.00  Apr.  1,  1994 

•§§1.851-1.907  . (869-022-00092-6) .  26.00  Apr.  1,  1994 

§§1.908-1.1000  . (869-022-00093-4) .  27.00  Apr.  1,  1994 

§§1.1001-1.1400  . (869-022-00094-2) .  24.00  Apr.  1,  1994 

§§  1.1401-End  . (869-022-00095-1) .  32.00  Apr.  1,  1994 

2- 29  . (869-022-00096-9) .  24.00  Apr.  1,  1994 

30-39  . (869-022-00097-7) .  18.00  Apr.  1,  1994 

•40-49  . (869-022-00098-4) .  14.00  Apr.  1.  1994 

50-299  . (869-022-00099-3) .  14.00  Apr.  1,  1994 

30(>499  . (869-022-00100-1) .  24.00  Apr.  1.  1994 

500-599  . (869-022-00101-9) .  6.00  « Apt.  1.  1990 
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TMe  Stock  NumtMT  Price 

600-Encl  . (864-022-00102-7) .  8.00 

27  Parts: 

1-199  . (8644)22-00103-6) .  36.00 

200-End  . (864-022-00104-3) .  13.00 

28  Parts:  . . . 

1-42  . (869-019-00106-1) .  27.00 

43-end..... . (869-019-00106-9)  .  21.00 

29  Parts: 

0-99 . (864-019-00107-7) _ 21.00 

100-499  . (864-019-00108-5) .  9.50 

500-899  . . (869-019-00104-3) _  36.00 

900-1899  . . . . (869-014-001 10-7) .  17.00 

1900-1910  (§§1901.1  to 

1910.999) . (869-019-001 1 1-5) .  31 .00 

1910  (§§  1910.1000  to 

end)  . . . (869-019-001 12-3) _  21 .00 

191 1-1925  _ _ _ (869-014-001 13-1) _  22.00 

1926  . . . (864-019-001 14-0) _ 33.00 

1927-End . (869-019-001 15-8) .  36.00 

30  Parts: 

1-199  . . (864019-0011^) _  27.00 

200-699  . . . (869-0144)01 17-4) _ 20.00 

700-End  . . . (864-019-00118-2) _  27.00 


31  Parts: 

0-199 . . . (864019-00114-1) _ 18.00 


200-End  . . . (869-014-0012(M) _  29.00 


32  Parts: 

1-39,  VoLI . 

..  15.00 

1-39,  Vd.  II . 

..  19.00 

1-39,  Vd.  iH . 

..  18.00 

1-190  . 

. (869-019-00121-2) . 

.  30.00 

191-399  . 

. (869-019-00122-1) . 

.  36.00 

400-629 . 

. (864019-00123-9) ..... 

.  26.00 

630-699  . . 

. (864022-00124-6)  ..... 

.  14.00 

700-799  . 

. (869-614-00125-5) . 

.  21.00 

80&-End  . 

(869-019-00126-^) 

2200 

33  Parts: 

1-124  ..  . . 

. (869-019L410127-1) 

.  20  00 

125-199  . 

(860-019-001284)) 

2500 

200-End  . . 

.  (869-01 9-00 12«uM) 

2400 

34  Parts: 

1-299  ..  . . 

_ (864014-0013(^-1) 

27.00 

300-399  . . 

(869-019-001.11-0) 

20  00 

400-End  . 

- . (86401400132-8) . 

.  37.00 

35  . 

. (864^)19-00135-6) . 

.  12.00 

36  Parts: 

1-199  . . 

. . (86401400134-4) 

16.00 

200-End  . . 

_....  (864-019-00135-2) 

.  35.00 

37 . . . 

. . (86401400136-1) 

.  20.00 

38  Parts: 

0-17 . . . 

. (864014-00137-9) . 

.  31.00 

18-End  . 

. (86401400138-7) . 

.  30.00 

39  . . 

(869-019-001.19-5) 

1700 

40  Parts: 

1-51  . . 

. (86401400140-9) 

.  39.00 

52  _  _ 

. (864-01400141-7) 

37  00 

53-59  ..  _ 

_ (864014-00142-5) 

11  00 

60  . 

. . (869-019-00143-3) 

35  00 

61-80 

(869-014-1)0)44-1) 

29  00 

81-85  ..  . . 

_ (86401400145-0) 

21  00 

86-99  ..  . . 

_ (86401400144-8)  _ . 

3900 

100-149 . . 

(869-019-00147-6) 

3600 

150-189  . . 

. (864014-00148-4)  ... 

24  nn 

190-259 

.  . (869-019^00149-2) 

17  00 

260-299  . 

- (86401400150-6) 

..  39.00 

300-399  . 

- (864O14O015M) 

..  18.00 

400-424  . . 

- (86401400152-2) 

..  27.00 

425-699  . . 

- (869-014-00153-1) 

..  28.00 

700-789  _ 

. . (86401400154-9) 

..  26.00 

Revision  Dale 
Apt.  1,  1994 

Apt.  1,  1994 
Apt.  1.  1994 


July  1,  1993 
July  1,  1993 


July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 

July  1, 1993 

July  1,  1993 
July  1.  1993 
July  1,  1993 
July  1,  1993 


July  1.  1993 
July  1,  1993 
July  1,  1993 


July  1,  1993 
July  1,  1993 


2  July  1,  1984 
2July  1,  1984 
2July  1,  1984 
July  1.  1993 
July  1,  1993 
July  1.  1993 
‘July  1,  1991 
July  1,  1993 
July  1.  1993 


July  1,  1993 
July  1,  1993 
July  1,  1993 


July  1,  1993 
July  1.  1993 
July  1,  1993 

July  1,  1993 


July  1,  1993 
July  1,  1993 

July  1,  1993 


July  1,  1993 
July  1,  1993 

July  1, 1993 


July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 


Title  Stock  Number 

790-End  . (864019-00155-7) . 

41  Chapters: 

1. 1- 1  to  1-10 . . . 

1.1- 11  to  Appendix,  2  (2  Reserved) . . 

3-6 . 

7  . 

8  . . ; . 

9 . 

10-17 . : ..  ..  _ 

Price 

26.00 

13.00 

13.00 

14.00 

6.00 

4.50 
13.00 

9.50 

Revision  Date 

July  1,  1993 

‘July  1,  1984 
‘July  1,  1984 
‘July  1,  1984 
‘July  1,  1984 
‘July  1,  1984 
‘July  1, 1984 
‘July  1,  1984 
‘July  I,  1984 

18,  Vol.  i  Ports  1-5 _ 

_ _ _ 

1300 

18,  Vol.  II,  Ports  6-19 . 

13.00 

‘July  1,  1984 

18,  VoL  W,  Ports  20-52  .. 

13.00 

‘July  1,  1984 
‘July  1,  1984 
July  1,  1993 

14-100  . 

13.00 

1-100  _ 

(869-014-00156-5)  _ _ 

10O0 

101  . . . . 

(869-014-00157-3) . 

30.00 

July  1,  1993 

102-200  .  . 

(869-0 14-nni?iA-l) 

11.00 

1200 

‘July  1,  1991 
July  1,  1993 

Oct.  1,  1993 

201-End  . . 

(869-019-00159-0) 

42  Parts: 

1-399  _ _ 

(869-019-00160-3)  _ _ 

24.00 

400^29 . 

(869-019-00161-1)  . 

25.00 

Oct.  1,  1993 

430-End  . . . 

(864-019-00162-0) _ 

36.00 

Oct.  1,  1993 

43  Parts: 

1-999  . 

(869-019-00163-8) . 

23.00 

Ocf.  1,  1993 

1000-3999  . 

(869-019-00164-6) . 

32.00 

Oct.  1,  1993 

4000-End . 

(869-019-00165-4) . 

14.00 

Oct.  1,  1993 

44  . 

(869-019-00166-2)  . 

27.00 

Oct.  1,  1993 

45  Parts: 

1-199  . 

(869-019-00167-1) . 

22.00 

Oct.  1,  1993 

200^99 . 

(869-019-00168-9) . 

15.00 

Oct.  1,  1993 

500-1199  . 

(869-019-00169-7) . 

30.00 

Oct.  1.  1993 

1200-End . 

(869-019-00170-1)  . 

22.00 

Oct.  1,  1993 

46  Parts: 

1-40  . . . . 

(869-019-00171-9)  _ 

18.00 

Oct.  1,  1993 

41-69  . . 

(869-019-00172-7)  . 

16.00 

Oct.  1,  1993 

70-89  . . . . 

(869-019-00173-5) 

8.50 

0:t.  1,  1993 

90-139 . . . . 

(86401400174-3) 

15.00 

Oct.  1, 1993 

140-155  . . . 

(86401400175-1) _ 

12.00 

Oct.  1,  1993 

156-165  . . . 

(869-01400176-0) _ 

17.00 

Oct.  1, 1993 

166-199  . . 

(864019-00177-8)  _. 

17.00 

Oct.  1, 1993 
Oct.  1,  1993 

200-499  . . . 

(86401400178-6)  _ _ 

20.00 

500-End  . . . 

(86401400179-4) _ 

15.00 

Oct.  1, 1993 

47  Parts: 

0-19 .  . . . 

(86401400180-8) _ 

24.00 

Oct.  1.  1993 

30-39  _  _ _ 

(86401400181-6) _ 

24.00 

Oct.  1,  1993 

40-69  ..  . . . 

(869-014-00182-4) _ 

14.00 

Oct.  1,  1993 

70-79  _ _ _ 

(86401400183-2) _ 

23.00 

Oct.  1,  1993 

80-End  . . 

(86401400184-1) _ 

26.00 

Oct.  1,  1993 

48  Chapters: 

1  (Potts  1-51)  _ 

,  (86401400185-9) _ 

36.00 

Oct.  1,  1993 

1  (Ports  52-99) _ 

.  (869-01400186-7) _ 

23.00 

Oct.  1.  1993 

2  (Ports  201-251) . 

,  (86401400187-5) . 

16.00 

Oct.  1,  1993 

2  (Ports  252-299) _ 

,  (86401400188-3) _ 

IZOO 

Ocf.  1,  1993 

3-6 . 

,  (86401400189-1) . 

23.00 

Oct.  1,  1993 

7-14 . .  . 

,  (86401400190-5) _ 

31.00 

Oct.  1,  1993 

15-28 . . . 

.  (864014-00191-3) 

31.00 

17.00 

Oct.  1. 1993 
Oct.  1,  1993 

24-End  . 

.  (86401400192-1) . 

49  Parts: 

1-99  . 

.  (869-01400193-0) .  . 

23.00 

30.00 

Oct.  1,  1993 
Oct.  1,  1993 

100-177  _ 

.  (864O19-0019AO) _ 

178-199  . .  . 

.  (869-014-00195-6) 

20.00 

27.00 

Oct.  1,  1993 
Oct.  1,  1993 

200-399  . . . . 

.  (86401900196-4) _ 

400-999  . 

.  (86401400197-2)  ..._. 

33.00 

Oct.  1,  1993 

1000-1199  . 

.  (86401400198-1) . 

16.00 

Oct.  1,  1993 

1200-End . 

.  (864014-00199-9) . 

22.00 

Oct.  1,  1993 

50  Parts: 

1-199  . . . . 

.  (864014002000)  _. 

20.00 

Oct.  1,  1993 

200-599  . . 

.(86401400201-^ _ 

21.00 

Oct.  1^  1993 

605-End  . 

.  (86401400202-2) ... 

22.00 

Oct.  1, 1993 

CFR  Index  ond  Findings 

Aids _ _ _ 

.  (864022-00053-5) _ 

38.00 

Jan.  1,  1994 
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Title  Stock  Number  Price  Revision  Date 

Complete  1994  CFR  set . .  829.00  1994 

Microfiche  CFR  Edition: 

Complete  set  (one-time  mailing) .  188.00  1991 

Complete  set  (one-time  mailing)  . .  188.00  1992 

Complete  set  (one-time  mailing) . .  223.00  1993 

Subscription  (mailed  os  issued) .  .  244.00  1994 

Individual  copies .  2.00  1994 


'  Beccxjse  Title  3  is  on  annual  compilation,  this  volume  and  oH  previous  volumes 
should  be  retained  os  a  permanent  reference  source. 

^The  July  1,  198S  edition  of  32  C^R  Pads  1-189  contains  a  note  only  lor 
Parts  1-39  inclusive.  Rx  the  full  text  of  the  Defense  Acquisition  Regulations' 
in  Pads  1-39,  consult  the  three  CFR  volumes  issued  as  of  July  1, 1984,  containing 
those  parts. 

^The  July  1,  1985  edition  of  41  CFR  Chapters  l-IU  contains  a  note  only 
for  Chapters  I  to  49  inclusive.  For  the  full  text  of  procurement  regulations 
in  Chapters  1  to  49,  consul)  the  eleven  CFR  volumes  issued  as  of  July  I, 
1984  containing  those  chapters. 

<No  amendments  to  this  volume  were  promulgated  during  the  period  Apr. 
1,  1990  to  Mar.  31,  1994.  The  CFR  volume  issued  April  1.  1990,  should  be 
retained. 

^No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1, 1991  to  June  30,  1994.  The  CFR  volume  issued  July  1, 199),'  should  be  retained. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1,  1993  to  December  31,  1993.  The  CFR  volume  issued  Januory  1,  1993.  should 
be  retained. 
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